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Eastern  District  of  Pennsylvania^  to  wit: 

BE  IT  REMEMBERED,  that  on  the  twenty-third  dm  of  December,  in  the  forty^Me- 

venth  year  of  the  independence  of  the  United  State*  of  America,  vf .  D.  1 892, 

[SEAL.]        Abraham  Small,  of  the  oaid  Diotrict,  hath  deponted  in  thit  ofice  the 

Title  of  a  book,  the  right  -whereof  he  ckanu  at  Proprietor,  in  the  -wordt 

foOmaing,  to -wit.- 

A  Practical  TreatiM  of  Powera.  By  Edward  Burienthaw  Sogden,  Esq.  of  Lincoln's- 
Inn,  Barrister  at  Law.  Firtt  AmericaiH  from  the  Third  London  Edition ;  with 
Kotes  and  References  to  American  Decisions,    by  Edward  D.  Ingraham,  Esq. 

In  Conformity  to  the  Act  of  the  Congreet  of  the  United  Stateo,  intituled,  "  An  Act  for 
t\\e  Eticouragement  of  Learning,  bv  oecunng  the  Copieeof  MipOf  Chart*,  and  Bookt,  to 
the  Authora  and  Proprietors  ojtuch  Copiee,  during  the  Timet  therein  mentioned,^ — ^nA 
also  to  the  Act,  entitled,  "  An  Act  tupplementary  to  An  Act,  entitled,  **  An  Act  for  the 
Enccurtigement  of  Learning,  bv  tecurmg  the  Ctfiet  of  Mapt,  Chartt,  and  Bookt,  to  the 
Author*  and  Proprietor*  of  tuch  Copiet  during  the  Tvnet  therein  mentioned**  and  extend- 
ing the  Ben^tt  theretf  to  the  Artt  of  designing,  engraving,  and  etching  hittorical  and 
other  Printt,** 

D,  CALDWELL, 

Clerk  of  the  Eastern  District  of  Pennsylvania. 


Digitized  by  CjOOQ IC 


TO 
THE  RIGHT  HONOURABLE 

JOHN  LORD  ELDON, 

LORD  HIGH  CHANCELLOR, 
&C.  &c.  &c. 


MY  LORD, 

It  was  with  great  diffidence  that  1  ven- 
tared  to  ask  your  Lordship's  leave  to  prefix  your  name 
to  (his  work.   The  extent  of  your  Lordship's  constitu- 
tional and  legal  knowledge,  if  it  has  ever  been  equal- 
ed, has  certainly  never  been  surpassed:  and  I  natu- 
raZ/y  paused  before  I  ventured  to  solicit  the  high  sanc- 
tion, which  your  Lordship's  permission  to  affix  your 
name,  must  give  to  any  treatise  on  English  Law.     I 
felt  the  presumption  of  addressing  such  a  request  to  a 
Judge,  who  has  so  often  excited  the  admiration  of  the 
Bar,  by  a  display,  without  effort,  of  an  extent  of  know- 
tedge  in  every  branch  of  Jurisprudence,  which  the  life 
A  man  appears  to  be  insufficient  to  acquire. 

At  these  considerations  deterred  me  from  making 
(be  application,  1  was  encouraged  to  it  by  that  judicial 
nff'ness  and  gravity,  that  urbanity  and  attention  to 
the  youngest  counsel  in  the  Court — ^the  true  marks 
of  a  great  mind — ^which  operate  so  powerfully  to  make 
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your  Lordship  beloved  by  the  Bar,  and  soften  the 
splendour  which  profound  knowledge,  high  character 
and  dignity,  shed  around  you.  Tour  Lordship  has 
added  to  the  obligations,  which  I  owe  to  you,  by  the 
kind  manner  in  which  you  have  granted  my  request. 

I  have  the  honour  to  be, 
MY  LORD, 

With  great  respect. 
Your  Lordship's  very  obedient, 
and  much  obliged  Servant, 


EDWMD  B.  SUODEJSr. 


Lincoln's-Inn, 
;1 8th  January,  1821. 
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ADVERTrSEMENT 


TO   THE 


THIRD  LONDON  EDITION. 


CoKsiBBBABiiE  Additions  have  been  made  to 
the  Work,  and  all  the  cases  which  have  occurred 
since  the  publication  of  the  last  Edition,  many  of 
which  are  not  reported,  have  been  inserted  in  the 
present  Edition. 

Lancoln's-Inn, 
18/A  January^  1821. 
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TO  THE  FIRST  EDITION. 


The  subject  of  the  following  work  embraces  a  very  large  portion  of 
ihe  law  of  real  {iropertj.  It  is  a  subject  which  demands  and  must  at- 
tract the  Conyejancer's  peculiar  attention:  the  connection  and  syme- 
irj  of  its  parts,  while  thej  excite  the  admiration  of  the  Student,  will 
amply  repay  the  labour  which  the  study  of  it  requires. 

As  a  work  upon  Powers  has  already  been  written,  which  has  arrived 
to  a  second  edition,  it  may  be  expected  that  some  reasons  should  be 
given  for  presenting  the  profession  with  a  new  one.  It  may  be  thought 
to  be  a  sufficient  reason  that  Mr.  Powell's  Essay  embraces  but  a  par- 
tial view  of  the  subject  But  had  that  been  the  only  objection  to  the 
pcrfonnance,  his  deficiencies  might  have  been  supplied  without  re- 
treadinf^  his  steps.  The  execution,  however,  of  what  Mr.  Powell  did 
attempt  is  not  such  as  to  invite  to  a  study  of  the  subject,  or  to  render 
his  work  practically  useful.  It  is  common  to  meet  with  statements  of 
facts,  occupying  many  pages,  which  serve  only  to  confound  the  atten- 
tion, when  the  precise  point  decided  might, have  been  expressed  in  the 
same  number  of  lines.  The  errors  in  law,  as  well  as  in  the  statement 
of  &ct8,  are  very  numerous,  and  in  few  instances,  is  much  labour  of 
research  exhibited.  The  audior  of  the  present  volume,  however, 
wishes  it  never  to  be  forgotten,  that  as  far  as  Mr.  Powell  did  treat  of 
the  learning,  he  was  the^r»^  who  attempted  it. 

The  writer  deprecates  too  severe  an  examination  of  his  work  from 
the  preceding  observations.  It  is  more  easy  to  criticise  the  works  of 
others,  than  to  write  a  better  on  the  same  subject.  His  pretensions  to 
notice  are,  that  it  has  been  his  endeavour  to  exhaust  this  branch  of  the 
law:  an  independent  and  original  view  has  been  taken  of  every  part  of 
it;  the  rqH>rt  of  every  case  has  been  anxiously  consulted ;  and  much 
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labour  has  been  bestowed  in  examining  reported  cases  with  the  Regis- 
ter's bookSy  and  searching  for  cases  not  in  print.  The  writer  has  also 
attempted  to  treat  of  this  abstruse  and  intricate  learning  in  a  familiar 
and  practical  way,  to  avoid  burdensome  statements  of  cases,  and  to  in- 
troduce the  points  decided  with  as  much  brevity  as  appeared  to  be  con- 
sistent with  accuracy  and  perspicuity.  In  no  instance  has  he  shrunk 
from  the  consideration  of  die  difficulties  which  presented  themselves, 
although,  following  Bacon's  example,  he  has  directed  his  endeavours 
rather  to  open  the  law  upon  doubts,  than  doubts  upon  the  law.  How 
far  he  has  succeeded  in  this  arduous  attempt,  it  is  for  the  Profession  of 
'  which  he  is  a  member  to  decide.  He  has  in  common  with  others  to 
plead  as  an  excuse  for  any  inaccuracies  in  so  long  a  work,  that  it  was 
written  in  moments  snatched  from  the  labours  of  his  profession,  with 
fe^w  opportunities  of  taking  a  continued  and  connected  view  of  the 
subject. 
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POWERS. 


CHAPTER  T. 


9f  the  Nahirtof  Powers  before  and  since  the  Statute  of  Uses;  and  of 
the  Suspension,  Extinguishment^  and  Merger  of  Powers^  deriving 
their  Effect  from  the  Statute. 

Section  L 

FowEBs  are  either  common-law  authorities ;  de*- 
clarations  or  directions  operating  only  on  the  con- 
science of  the  persons  in  whom  the  legal  interest  is 
T^ted;  or  declarations  oi'  directions  denying  their 
effect  from  the  statute  of  uses,  A  power  ^ven  by  a 
win  to  ^  to  sell  an  estate  (I),  and  a  power  given  by  an 
act  of  parliament  to  sell  estates,  as  in  the  instance  of 
fte  land-tax  redemption  acts,  are  both  common-law- 
a\rthorities.  The  estate  passes  by  force  of  the  will,  or 
act  of  parliament,  and  the  person  who  executes  the 
power  merely  nominates  the  party  to  take  the  estate. 
A  power  of  attorney  is  also  a  common-law  authority; 

(I)  This  is  doubted  where  a  seisin  is  raised  to  feed  the  derise.    The 
^ocMne  cannot  be  considered,  till  the  student  is  nia4e  acquainted  with 
4e  nature  of  this  seisin, 
B      . 
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but  the  estate  is  not  in  this^  as  in  the  other  cases,  actu- 
ally transferred  by  the  instrument  creating  the  power. 
It  is  a  mere  authority  to  execute  a  conveyance  in  the 
place  of  the  principal;  and  the  estate,  therefore,  must 
be  cqnveyed  by  the  attorney,  with  the  same  solemni- 
ties as  would  have  been  requisite  upon  a  transfer  ex- 
ecuted by  the  principal  himself.  A  power  to  dispose 
of  an  estate,  or  sum  of  money,  of  which  the  legal  in- 
terest  isf  vested  in  another,  is  a  power  of  the  second 
sort.  The  legal  interest  is  not  divested  by  the  execu- 
tion of  the  power,  but  equity  will  compel  the  person 
seised  of  it  to  clothe  the  estate  created  with  the  legal 
right. 

To  understand  correctly  the  nature  of  powers  de- 
riving their  efiect  from  the  statute  of  uses,  which  it  is 
the  principal  otgect  of  these  sheets  to  elucidate,  we 
must  consider,  1st,  The  nature  of  trusts  before  the  sta- 
tute of  uses ;  and,  tdly,  The  effect  of  the  statute(a). 

The  simplicity  of  the  common  law  was  admirably 
adapted  to  times  when  transfers  of  pn^rty  were  not 
frequent.  It  was  essential  to  the  validity  of  such  trans- 
fers, that  corporal  possession  of  the  land  should  be 
delivered  to  the  purchaser  in  the  presence  of  bis 
neighbours;  thus,  every  one's  title  was  publicly 
known,  and  secret  and  fraudulent  transfers  of  pro- 
perty never  could  take  place.  This  mode  erf  trans- 
fer was  termed  a  feoffment,  with  livery  of  seisin,  a 
conveyance  which  is  still  frequently  used.  And  the 
like  strictness  required,  that  estates  thus  notoriously 
transferred  should  not  be  defeated  by  the  mere  exe- 
cution of  a  deed ;  and,  therefore,  a  power  of  revoca- 
tion wnexed  to  a  feoffment  was  void  in  its  very  cre- 

(a)  See  the  Introdttction  to  Gilbert  OB  Uses. 
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atiw.  A  condition,  it  is  true,  nugbt  at  all  times  have 
been  added  to  a  feoffment;  but  the  strict  rule  of  the 
eommon  law  did  not  permit  the  breach  of  such  con- 
dition to  be  taken  advantage  of  by  any  but  the  feoffor 
or  Ins  heirs — prindpally  with  a  view  to  prevent  main- 
tenance. These  rules  opposed  an  effectual  barrier 
to  such  modifications  of  estates  as  prevail  at  this  day. 
Wh^i  to  this  rigour  we  add,  that,  except  in  some 
few  traces,  by  force  of  a  custom,  lands  could  bot  be 
devned,  we  sbaH  not  be  surprised  that  the  wants  of 
succee^ng  times  should  invent  a  mode  to  defeat  the 
excessive  rigour,  and  subvert  the  simplicity  of  the 
eommon  law«  This  was  effected  by  the  introduction 
of  uses.  It  is  not  wkhin  the  plMn  of  this  work  to  con- 
aider  the  precise  time  when,  or  by  whom,  uses  were 
introduced.  The  nature  of  them  only  requires  our 
attoitioa.  A  use,  then,  was  a  mere  confidence  in  a 
perEKm  to  whpni  an  estate  Was  conveyed,  without 
conaden^oo,  to  dispose  of  it  as  the  person  by  whom 
it  was  conveyed  should  direct.  The  estate  was  re- 
gularly transferred  to  a  friend,  upon  trusts  designated 
at  the  time ;  or  upon  such  trusts  as  should  be  after- 
wards appointed  by  the  real  owner.  But  still  the 
peiBon  to  whom  the  estate  was  conveyed  was,  to  all 
intents  and  purposes,  owner  of  the  estate  at  law.  It 
is  observed  in  Chudleigh's  case,  that  he  who  hath  an 
use,  hadi  not  jus  neqae  in  re  neque  ad  rem^  but  only 
a  tonfideoce  and  trust,  for  which  he  had  no  remedy 
by  ^  common  law :  and  Seijeant  Frowick,.  after- 
wards Chief  Justice  of  the  Common  Fleas,  remarked, 
10  the  reign  of  Henry  the  7th,  that  by  the  course  of 
Ae  common  law  cedm  que  use  ha^d  no  more  to  do  with 
flie  land  Aan  the  merest  stranger  in  the  world.    To 
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prevent,  in  some  measure,  the  consequences  of  this 
doctrine,  it  became  usual  to  have  several  joint 
feoffees ;  so  that,  on  the  death  of  any,  the  estate  might 
survive  to  the  others,  and  nut  be  subject  to  the  dower 
of  the  deceased's  wife,  i^c.  And  it  also  became  cus- 
tomary for  the  owner  himself  to  be  one  of  the  feoffees; 
nor  did  any  inconvenience  result  from  this  practice ; 
for  the  judges  held,  that  although  the  use  was  in  part 
suspended,  yet  it  might  he  disposed  of  in  the  same 
manner  as  if  the  entire  legal  estate  was  vested  in 
others.  This  mode  of  conveyance  became  indeed 
so  common,  that  in  the  statute  of  uses,  to  which  our 
attention  will  presently  be  called,  an  express  provi- 
sion was  inserted  to  meet  this  case. 

Equity,  after  some  time,  and  b^  degrees,  assumed 
the  jurisdiction  which  it  now  exercises,  in  enforcing 
the  performance  of  trusts  and  contracts ;  The  perscm 
who  had  conveyed  his  estate,  or  the  cestui  que  use^  as 
he  was  then  termed,  answered  almost  precisely  to  the 
cestui  que  trust  of  the  present  day.  After  uses  were 
established,  and  not  noticed  by  the  courts  of  law  who 
acknowledged  the  legal  tenant  only,  the  complicittion 
of  modern  settlements  was  soon  introduced*  llius 
POWERS  arose ;  for  although  it  was  repugnant  to  ta 
feoffment  at  common  law,  that  a  power  should  be  i;e- 
served  to  revoke  it,  yet  there  was  no  such  repug- 
nancy as  to  trusts,  which  were  simple  declarations,  or 
directions  to  the  person  seised  of  the  legal  estate,  in 
what  manner,  and  to  whom  he  should  convey  the 
estate.  And,  for  the  same  reason,  the  owner  might 
direct  the  trustee  to  convey  as  a  stranger  should  i^ 
point,  although  a  power  of  entry  for  a  condition  bro- 
ken could  not  be  reserved  to  a  stranger  on  a  common- 
law  conveyance. 
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Equity,  however,  only  lent  its  aid  where  there  was 
a  valuable  or  good  consideration.  The  first  arose  upon 
a  real  contract,  and  was  termed  a  bargain  and  sale.  It 
was,  in  fact,  ori^nally  a  mere  contract  by  A  to  sell 
Ms  estate  to  J},  dthough  in  process  of  time  it  became 
a  mode  of  settlement,  and  equity  did  not  inquire  into 
the  amoutd  of  the  consideration  ;  the  second  was  also 
a  mere  contract  or  agreement,  by  a  husband,  parent, 
or  tdnaman,  to  settle  his  estate  upon  his  wife,  children, 
or  relations.  This  was  styled  a  covenant  to  stand  seised 
— ^lioney,  rent,  or  services  incident  to  tenure,  were 
sulfidenl  to  sustain  the  former :  the  consideration  of 
marriage,  and  natural  love  and  affection  to  a  le^timate 
child,  brother,  nephew,  or  cousin,  the  latter.    In  or- 
der to  comprehend  the  doctrines  which  we  shall  here- 
after have  occasion  to  discuss,  it  will  here  be  neces- 
sary to  observe,  that  a  consideration  was  only  re- 
ipiired  vrtiere  the  inheritance  remained  in  the  con- 
JraeHng  party.  Now  a  covenant  to  stand  seised,  or  a 
JMffga&B  and  sale,  did  not  transfer  the  possession  to 
Ae  i^venantee  or  bargainee :  it  was  a  mere  contract, 
and  was,  therefore,  termed  a  conveyance,  not  ope- 
M^Bg  by  .transmutation  of  possession ;  the  party  with 
whom  the  contract  was  made  could  only  obtain  relief 
in  equity^  and  equity  following  the  rule  of  the  civil 
law  would  not  .enforce  a  mere  nudum  pactum.    But, 
ivfaere  a  conveyance  did  operate  by  transmutation  of 
possession,. as  a  fine,  recovery,  feoffment,  or  release, 
wtudi  vest  the  legal  estate  in  the  conusee,  recoveror, 
feoffee,  or  releasee,  and  uses  were  declared  on  such 
a  conveyance,  equity  did  not  inquire  into  the  consi- 
deration :  the  real  owner  having  divested  himself  of 
^  l^al  estate,  it  was  not  necessary  to  resort  to 
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equity  as  agunst  him ;  and  the  person  in  whom  it 
was  vested  being  a  mere  naked  trustee,  was  bound 
in  consdence  to  execute  the  directions  of  the  donor. 
This  is  dearlj  laid  down  by  St.  German,  who  says, 
that  when  an  use  is  in  esse^  he  that  hath  the  use  may, 
of  his  mere  motion,  give  it  away  if  he  will,  without 
recompense,  as  he  might  the  land  if  he  had  it  in  pos- 
sesskm.  But  he  took  it  for  a  ground,  that  he  could 
not  so  begin  an  use  without  livery  of  seisin,  or  upon 
a  recompense  or  ground ;  and  the  doctrine  is  referred 
to  its  true  principles. 

Tliis  important  distinetion  apj^es  densely  to  tibe 
usual  conveyance  by  lease  imd  rdease.  Where  the 
lease  for  a  year  is  intended  to  operate  under  tiie  sta- 
tute, a  valuable  consideration  is,  according  to  the 
above  rule,  absolutely  necessary ;  but  y  valuable,  it 
need  not  be  pecuniary-— a  pepper-com  rent  is  soffi- 
dent.  The  release  operates  at  common  law ;  and  as 
the  common  law  never  requires  a  consideration  iq^n 
a  solemn  conveyance  by  deed,  none  need  be  given, 
although  it  is  usual  to  express  that  a  nomimd  conside- 
ration, as  105.  was  paid ;  nor  is  a  consideration  ne- 
cessary, although  uses  are  dedared  by  tiie  release, 
for  they  fall  within  the  above  principle.  This  dis- 
tinction, which  was  never  denied,  was  expressly  taken 
in  the  case  of  Pawlyn  v.  Hardy(W,  where  it  was  de- 
termined, that  if  he  in  reverdon  release  to  the  tenant 
in  possession,  all  his  estate,  right,  title,  £^c.  tiiere  need 
BO  condderation  to  be  mentioned  or  proved,  it  is 
good  without ;  otherwise,  if  by  grant,  bfc. 

{b)  Mich.  36  Car.  IL  B.  B.  MS* 
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Section  II. 

OV  THE  ftTATUTE   OV   tfSKS. 

Mafifoij)  frauds  were  the  consequence  of  the  in- 
troductioD  of  uses ;  heirs  were  unjustly  disinherited  j 
the  King  lost  his  profits  of  the  lands  of  attainted  per- 
sons, aliens  bom,  and  felons ;  lords  lost  their  wards, 
marriages,  relief,  beriots,  escheats,  aids;  married 
men  lost  theur  tenancies  by  the  curtesy,  and  women 
thdr  dower;  purchasers  were  defi'auded;  no  one 
knew  against  whom  to  bring  Iiis  action,  and  manifest 
peijuries  were  committed.  Several  statutes  were 
passed  to  remedy  these  grievances,  particularly  a 
statute  in  the  reign  of  Richard  the  Thurd(c),  whereby 
it  was  enacted,  that  all  estates^  2^  created  by  cestui 
que  usey  should  be  good  as  against  hifl  feoffees.  Modes 
were  soon  invented  of  evading  these  acts.  At  last, 
it  was  thought  that  all  these  wrongs  would  be  avoided 
by,  as  it  is  usually  termed  in  conveyances,  transferring 
uses  into  possession,  or,  perhaps,  to  speak  more  cor- 
recdy,  by  transferring  or  turnipg  uses  into  possessions. 
With  this  view,  the  statute  of  »7  B.  VIII.  c.  10.  com- 
mcHiIy  called  the  Statute  of  Uses,  was  passed,  which 
enacted,  that  where  any  person  or  persons  stood  or 
were  seised,  or  at  any  time  thereafter,  should  happen 
to  be  seised  of  and  in  any  honours,  or  other  heredita- 
ments, to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  or  of  any  body  politic,  by  any  man- 
ner of  means  whatsoever  it  shoidd  be ;  that,  in  every 

(c)  1  R.  S.C.  1. 
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such  case,  all  such  person  and  persons  and  bodies  po- 
litic, that  bad,  or  thereafter  should  have  any  such  use, 
confidence,  or  trust  in  fee  simple,  fee  tail,  for  term  of 
life,  or  for  years  or  otherwise,  or  any  use,  confidence, 
or  trust,  in  remainder  or  reverter,  should  from  thence- 
forth stand  and  be  seised,  deemed  and  adjudged  in  law- 
ful  seisin,  estate,  and  possession  of  and  in  the  same 
honours  and  hereditaments,  with  their  appurtenances, 
to  all  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such  like  estates,  as  they  had  or  should  have 
in  Qse,  trust,  or  confidence,  of  or  in  the  same ;  and 
that  the  estate,  title,  right,  and  possession,  that  was  in 
such  person  or  persons,  that  were,  or  thereafter 
should  be  seised  of  any  lands,  tenements,  or  heredita- 
ments, to  the  use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic,  should  be  from 
thenceforth  clearly  deemed  and  adjudged  to  be  in  him 
or  them  that  had  or  should  have  such  use,  confidence 
or  trust,  after  such  quality,  manner,  form,  and  condi- 
tion, as  they  had  before  in  or  to  the  use,  confidence, 
or  trust,  that  was  in  thenii. 

The  statute  then  provides  for  the  case  of  several 
persons  being  jointly  seised  to  the  use  of  any  of  them. 
And  contains  two  savings,  1st,  To  all  persons  (other 
than  those  person  or  persons  which  were  seised,  or 
thereafter  should  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  any  use,  confidence,  or  trust)  all 
such  right,  title,  entry,  interest,  possession,  rents,  and 
action,  as  they  had,  or  might  have  had,  before  the 
making  of  the  act ;  And  sd.  To  all  persons  seised  to 
any  use  all  such  former  rights  as  they  had  to  their  own 
proper  tise^  in  or  to  any  manors  or  hereditaments, 
whereof  they  should  be  seised,  to  any  other  use. 
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It  bas  been  quaintly  said,  that  uses  were  by  this 
acf,  with  an  indissoluble  knot,  coupled  and  married 
to  the  land,  which,  of  all  the  elements,  is  the  most 
ponderous  and  immovable. 

Whether  the  Legislature  did,  or  did  not,  intend  to 
crush  uses,  it  is  not  material  for  us  to  inquire(^),  as 
it  was  soon  settled  that  uses  might  still,  as  formerly, 
be  raised,  upon  whicli  however  the  statute  would  in- 
stantly operate ;  but  neither  the  Legislature  nor  the 
Judges  admitted  uses  with  all  the  latitude  of  construc- 
tion with  which  they  were  adopted  before  the  statute 
of  uses :  Previously  to  the  statute,  a  mere  contract 
unenroUed  by  Ji  to  sell  his  estate  to  B  was  sufficient, 
without  words  of  inheritance,  to  pass  the  equitable 
fee  to  the.vendee,  but  the  Legislature,  by  an  act  passed 
immediately  after  the  statute  of  uses(^),  required, 
that  to  transfer  the  legal  estate  by  force  of  that  act, 
such  contract  should  be  by  deed  enrolled.  And  the 
Judges  resolved  that  words  of  inheritance  were  abso- 
lutelji  necessary  to  pass  the  fee  at  law.  And,  at  this 
day,  it  is  clear  that  a  m&ve  contract  to  sell  for  a  va- 
luable consideration  paid,  importing  a  future  convey- 
ance, would  not  raise  a  use  in  the  purchaser,  so  as 
to  attract  the  statute,  although  by  deed  duly  enrolled, 
and  containing  words  of  inheritance ;  but  still  it  would, 
in  the  view  of  modem  equity,  convert  the  vendor  into 
a  mere  trustee  for  the  purchaser,  and  entitle  him  to 
can  for  a  regular  conveyance. 

To  the  raising  of  a  use  which  the  statute  will  turn 
into  a  possession,  it  is  necessary  that  there  should  be, 

(d)  See  iL  (1)  to  Oilb.  on  Uses,  p.  139. 

(«)  27  H.  Vm.  c.  16.  Note,  tiiis  act  did  not  extend  to  covenants  to 
stand  seised,  and  only  to  estates  of  freehold,  or  inheritance. 

W 
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1st,  one  person  seised  to  the  use  of  another,  in  esse  / 
and  sdly,  a  use  in  esscj  but- whether  it  is  limited  in 
possession,  remainder,  or  reversion,  is  immaterial. 
Thus,  where  a  man,  for  a  valuable  consideration, 
contracts  to  sell  an  estate  to  another  in  fee,  which 
contract  is  properly  enrolled,  or,  as  we  now  term  it, 
conveys  his  estate  by  bargain  and  sale  enrolled,  equity 
instantly  fastens  on  the  conscience  of  the  vendor,  and 
holds  him  to  be  a  trustee  for,  or  to  be  seised  to,  the 
use  of  the  vendee  or  bargainee :  here  then  the  re- 
quisites  concur :  there  is  a  person  seised  to  the  use 
of  another,  to  whom  a  use  in  possession  is  limited ; 
immediately,  therefore,  on  the  enrolment  of  the  deed 
(f)j  the  legal  estate,  by  force  of  the  statute  of  uses, 
vests  in  the  bargainee  as  effectually  as  it  would  have 
done  at  common  law  by  a  feoffment,  accompanied 
vnth  livery  of  seisin  or  corporal  delivery.  Had  it  not 
been  for  the  statute  of  enrolments  the  legal  estate  would 
have  vested  in  him  upon  the  execution  of  the  deed. 

By  an  unaccountable  construction  of  the  courts  of 
law  it  was  held  that  a  use  could  not  lie  Hmited  on  a 
use,  that  is,  that  the  statute  would  operate  on  the  first 
declaration  of  trust  only ;  thus,  if  by  a  bargain  and 
sale  the  use  is  limited  ioA  and  it  is  then  declared  that 
he  shall  stand  seised  in  trust,  or  to  the  use  of  JB,  the 
statute  will  vest  the  legal  estate  in  .^,  and  the  law  will 
not  advert  to  th^  thist  declared  in  favour  of  B(g). 

The  Court  of  Chancery  soon  seized  upon  this  nar- 
row construction  as  a  pretext  to  revive  uses  under  the 
name  of  trusts ;  and  accordingly  it  was  determined, 
that  B  was  in  conscience  a  trustee  for  C  and  should 

(f)  See  n.  (4)  to  Oilb.  on  U8ef>  p.  208. 

(g)  Seen.(l)ib.p.347. 
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be  eompelled  to  convey  the  estate  to  him.  This  equi- 
table branch  of  jurisdiction  was  extended  by  the  reso- 
lution of  the  courts  of  law,  that  neither  copyhold  nor 
leasehold  estates  could  be  conveyed  to  uses  upon 
wldch  the  statute  would  operate.  A  term  of  years 
may  of  course  be  created  out  of  a  freehold  estate  by 
way  of  use,  but  when  it  is  once  a  subsisting  interest 
it  cannot  be  conveyed  to  uses.  Therefore  if  it  wefe 
asagned  to  A  to  the  use  of  jB,  the  legal  interest  would 
remain  io  A  who,  however,  would  in  equity  be  deem- 
ed a  mere  trustee  for  B(h). 

(h)  The  discuftftlon  in  the  first  edition,  on  the  Stat  of  mchard  III. 
will  be  found  in  n.  (2)  to  Gilb.  on  Uses,  p.  67. 


Section  III. 

OF  SOIHrriLLA  JURIS. 

I 

PowBRs  before  the  statute  of  uses  were,  as  we  have 
seen,  mere  directions  to  the  trustee  of  the  legal  estate 
bow  to  convey  the  estate ;  in  truth,  they  vfevefidure 
uses  to  be  designated  by  tbe  person  to  whom  the  power 
was  ^ven :  these,  when  they  arose,  equity  compelled 
the  trustee  to  observe;  and  when  conveyances  under  the 
statute  of  uses  became  established,  it  was  still  usual  to 
reserve  or  limit  such  powers,  as  the  exigencies  of  the 
case  required :  thus,  powers  to  lease,  to  sell,  or  ex- 
change, to  jointure,  to  charge  with  portions  for  youn^ 
er  drildren,  or  to  revoke  the  settlement  itself,  soon  be- 
came usual.  In  the  reign  of  Elizabeth,  however,  it  was 
msisteA^  that  a  man  having  once  limited  the  fee-simple 
in  use,  could  not  reserve  a  power  by  a  future  act  to 
defeat  the  uses,  and  to  raise  new  ones  by  force  of  the 
same  assurance ;  for  as  the  statute  extinguished  the  use 
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in  the  possession,  it  coulil  no  more  be  determined,^  and 
new  estates  created,  without  a  new  livery,  than  an  estate 
in  possession.  But  to  this  it  was  answered,  that  uses 
were  not  to  be  compared  to  the  land  itself,  being  mere 
accidents  inherent  to  the  possession,  and  built  thereon 
by  civil  equity ;  and  that  the  statute  only  imbued  the 
possession  with  the  quality,  form,  and  condition  of  the 
use,  but  did  not  effect  any  alteration  in  the  mode  of 
limiting  and  raising  present  and  future  uses,  which  re- 
mained as  before(i).  And  accordingly  Man  wood  laid 
it  down  in  Brent's  case,  that  although  the  possession 
was  executed  to  the  use,  yet  the  property  and  quality, 
as  abstracted  from  the  possession,  should  not  be 
drowned  in  the  possession(A:). 

Powers  after  the  statute  still  remained  as  mere  rights 
of  designation  which  bound  the  conscience  of  the 
trustee,  and  the  estates  to  »be  created  by  force  of  them 
were  still  clearly  Jidure  or  contingera  mei.  But  when 
a  power  was  executed,  as  the  person  in  whose  favour 
the  appointment  was  made  became  invested  with  the 
use,  he  instantly  gained  the  legal  estate  by  force  of 
the  statute.  Now,  to  attract  the  legal  estate  under 
the  statute,  it  is  necessary  that  there  should  be  a  use 
in  esse;  whereas  the  uses  to  be  raised  under  powers 
are  not  in  esse^  or  defined,  but  until  ascertained  and 
limited  under  the  power  are  merely  tantamount  to 
future  or  contingent  uses.  What  operation  the  statute 

had  upon  contingent  mes  has  been  the  subject  of 

. 

(i)  Apon.  Mo.  608.  The  arguments  in  this  case  are  deserving  of  the 
Student's  attentive  perusal.  Mr.  Powell  has  made  a  conaideraUe  part 
of  them  serve  as  an  introduction  to  his  work  on  Powers,  although  the 
case  is  not  referred  to. 

^ifc)  See  SL  Leo.  16. 
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miidi judicial  centFOversy,  and  demands  our  particular 
attention. 

Perhaps  no  question  ever  occurred  on  which  the 
Jadg^  were  so  divided  in  opinion ;  some  held  that 
the  estate  vested  in  the  first  cestui  que  use^  but  subject 
to  the  contiogent  uses  which  should  be  executed  out 
oi  his  seisin  as  they  arose  ;  but  this  was  soon  over- 
ruled, and  it  was  determined,  that  a  use  could  not 
aiise  out  of  a  use.  It  is  observable,  that  most  of  the 
Judges  who  espoused  the  first  opinion,  also  held  that 
the  contingent  uses  bound  the  land,  and  could  not  be 
barred  by  any  act  whatever;  others  held  that  the 
sei^D  to  serve  them  was,  to  use  their  own  expres- 
sions, in  nubibus^  in  mare:,  in  terra^  or.  in  custodia 
legis  ;  they  also  seem^  to  have  been  of  opinion,  that 
contingent  uses  could  not  be  barred.  Again,  some 
thou^t  that  the  trustees  were  merely  pipes,  through 
whom  the  estate  was  conveyed  to  the  uses  as  they 
arose,  while  others  thought  that  so  much  of  the  in- 
heritsnce  as  was  limited  to  the  contingent  uses  re- 
mained actually  vested  in  the  feoflees  till  the  uses 
arose  But  according  to  some  of  the  books,  the  ma* 
jority  of  the  Judges  held,  that  there  remained  not  an 
actual  estate,  but  a  possitnlity  of  seiean,  or  a  seintiUa 
juris  in  the  feofiees  or  releasees  to  uses  to  serve  the 
contingent  uses  as  they  arose.  And  this  is  expressed 
to  be  the  law  in  the  modern  works  written  upon  uses. 

Before  the  statute  of  uses  the  feoffees  to  uses  were 
absototely  seised  of  the  legal  estate,  and,  therefore,  if 
ce^mque  use  levied  a  fine,  or  executed  a  feoffment, 
Ae  entiy  of  the  feofiees  was  requisite,  because  the 
wrong  was  done  to  them ;  and  if  such  feofiees  were 
^sseised  before  the  statute,  no  use  could  be  executed 
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after  the  statute,  except  by  their  entry ;  for  the  statute 
only  executed  those  uses  to  which  any  person  was 
seised^  which  they  who  were  disseised  of  course  could 
not  be.  Thus,  where  Robert  Delamere  made  a 
feoffment  before  the  statute  to  seyeral  persons  in  fee, 
to  the  use  of  himself  and  his  wife  in  special  tail,  re- 
mainder to  himself  in  tail  general,  remainder  to  the 
use  of  Simon  Delamere  his  brother,  in  fee :  Robert 
Delamere  before  the  statute  enfeoffed  another  in  fee^ 
who  also  before  the  statMte.enfeoffed  another  in  fee^ 
and  he  made  a  feoffment  in  fee  over  to  Smon  Dela- 
mere after  the  statute,  who  i^ain  enfeofl^  another. 
After  the  death  of  Robert  Delamere,  and  the  first 
feoffees,  the.  heir  of  the  sunrivor  of  such  feofiees  en« 
tered  to  revive  the  use  to  the  wife,  of  Robert  Dela- 
mere, and  the  entry  was  aciyudged  tobe  lawfuKQ* 

This  case,  at  first  view,  does  not  appear  to  be  re- 
levant  to  the  point  in  discussion,  but  it  certainly  bad 
considerable  influence  over  future  decinons;  and 
cases  where  a  dear  seisin  existed  were  confounded 
with  this  case  in  which  the  statute  could  have  no  ope- 
ration till  a  sdsin  was  r^ained  by  entry.  The  dfoc- 
trine  of  scintilla  Juris  was  first  started  in  Brent's 
case,  which  arose  six  years  after  Delamere's  case 
(m).  A  feoffment  wfis  made  by  Robert  Brent  after 
the  statute  to  divers  persons ;  to  tl^  use  of  himself 
and  Dorothy  his  vidfe,  for  their  lives ;  reminder  to 
the  use  of  himself  and  of  any  after-taken  wife,  for 
their  lives;  remainder  to  B  in  fee.  Afterwards  B 
with  the  feoffees,  by  consent  of  the  feoffor,  jomed  in 

(I)  Delamere  v.  Sermon,  Plow.  346, 10  Bliautbeth. 
(m)  Dyer,  340  a*  2  Leon.  14.  Dall.  112. 
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a  feoflinent  to  new  feofTees,  to  the  use  of  the  feoffor, 
md  Dorothy  bis  wife,  for  their  lives,  remainder  to  Jl 
ixi  tail,  remainder  to  the  feoffor  himself;  and  he 
levied  a  fine  with  proclamations  to  the  same  uses. 
The  wife  died,  the  husband  took  &  second  wife,  and 
died.  The  second  wife,  by  the  assent  of  the  first 
feoffees,  after  five  years  had  passed  sin^e  the  fine, 
entered  to  raise  the  use  to  her  under  the  first  feoff- 
meot  The  cause  was  compromised :  but  the  case 
is  very  important,  because  it  shows  the  difficulties 
under  which  the  Judges  laboured  with  respect  to  the 
construction  of  contingent  uses.  This  case  was  first 
heard  in  the  King's  Bench,  and  in  the  next  year  it 
came  on  in  the  Common  Fleas,  when  Mounson  held 
that  the  wife  might  enter  of  her  own  authority,  and 
that  she  was  well  entitled.  His  opinion  appears  to 
have  been,  that  future  uses  could  not  be  barred.  And 
Manwood  argued  strongly  in  favour  of  uses,  and  held, 
ttiat  the  wife  was  capable  of  the  use  according  to  the 
win  and  direction  of  the  donor.  He  seems  to  have 
thought  that  until  the  future  uses  were  executed,  the 
feoffees  had  a  fee  simple  determinable,  or  that  the 
estate  in  the  mean  time  resulted  to  the  feoffor.  Har- 
per, who  was  thoroughly  acquainted  with  the  reasons 
and  intent  of  the  makers  of  the  act,  said,  that  they 
iMended  to  pen  the  statute  so  precisely,  that  nothing 
Aould  be  left  in  the  feoffees,  but  that  .the  whole  es- 
tate should  be  executed  by  the  statute,  so  as  the  said 
statote  did  utterly  take  out  all  from  the  feoffees :  and 
he  agreed  with  Mounson  and  Manwood.  Dyer,  Chief 
Justice,  said,  that  it  was  to  be  granted  that  the  statute 
doth  divest  all  out  of  the  feoffees,  yet  it  doth  not  di- 
vest  it  before  that  the  use  be  vested  in  cestui  que  use  i 
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the  vesting  of  the  use  ought  to  precede  the  executioa 
of  the  possession  to  it. ,  And  he  was  of  opinion,  that 
this  future  use  limited  to  the  second  wife  did  remain 
in  the  feoffees  at  first,  but  that  they  had  destroyed  it 
by  their  feofi*meiit.  He,  as  well  as  Manwood,  held, 
that  the  feoffees  had  a  fee  simple  determinable  until 
the  future  use  arose.  He  expressly  said,  that  the  in- 
terest  which  the  feoffees  had  in  the  interim,  until  the 
execution  of  aU  the  uses,  was  a  fee  simple  determina- 
Ue^  for  the  whole  interest  wi»  not  divested  or  driven 
out  of  the  feoffees  until  the  whole  trust  were  accom- 
plished,  that  is,  until  all  the  uses  limited  upon  the 
feoffment  were  executed,  and  had  their  full  perfec- 
tion. 

,  This  is  according  to  Leonardos,  which  is  by  far  the 
best  report  of  the  case.  According  to  Dyer's  own 
report,  Manwood  and  he  held  that  it  was  necessary 
for  the  feoffees  to  enter  to  revive  the  use ;  and  al- 
though by  the  words  of  the  statute  the  freehold  of 
the  land  and  the  fee  simple  also  of  the  feoffees  are 
vested  in  the  eedvis  queuse^  yet,  as  it  is  expressed,  adhuc 
remanet  qucedam  scintilla  juris  et  tUidi^  quasi  medium 
quid^  inter  utrosque  Oatus,  scilicet  iUapossibUttasfiituri 
usus  emergentis^  et  sic  interesse  et  tUulus  et  nan  tantum 
(I)  nuda  audaritas  seu  polestas  remanet.  Ultimately, 

(I)  In  2  Sid.  99,  the  words  non  tam  are,  in,  citing  this  passage,  sub- 
stituted for  turn  tantum  ;  but  they  appear  to  make  nonsense  of  the  sen- 
tence. The  word,  in  Dyer,  is  abbreviated  thus :  Im.  which  appears  to 
be  the  proper  abbreviation  for  tonltim,  and  is  decidedly  so  used  by  Dyer 
himself  in  another  case.  The  question  was,  whether  a  rent  created 
after  the  statute  of  uses  was  executed  by  the  statute ;  and  Dyer  re- 
ports, that  it  was  contended  that  the  clause  in  the  statute  which  com- 
mences, **  and  where  also  divers  persons  stand  and  be  seised  of  and  in* 
&C.''  provides  remedy,  **  tm.  p.  rets,  in  esse  in  use,  tempore  canfectianis 
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Monoson  and  Harper  were  in  favour  of  the  second 
wk's  claim,  and  Manwood  and  Dyer  a«i;ainst  it ;  and 
thereupon  the  matter  was  adjourned  into  the  Exche- 
quer Chamber,  where  the  parties  came  to  a  compfo- 
misc(l). 

Leonard's  reports  were  always  in  high  estimation, 
and  from  them  it  clearly  appears  that  Dyer  was  of 
opinion,  that  a  sufficient  portion  of  the  fee-simple  to 
serve  the  contingent  uses  remained  actually  vested 
10  the  feoffees ;  and  perhaps  he  meant  the  same  thing 
by  this  doctrine  of  scirdiUa  juris^  for  he  defines  it  to 
be  an  intere^  and  title^  and  not  merely  a  naked  au- 
thority or  power.  At  all  events  this  opinion  was  not 
sanctioned  by  at  least  two  of  the  Judges. 

In  the  next  year  Manning  and  Andrew's  ease(n) 
was  heard,  which  was  a  case  nearly  similar  to  Dela- 
mere's  case. 

Geofiries,  Justice,  was  of  opinion,  that  as  to  con- 
tingent uses,  a  sufficient  estate  was  left  in  the  feoffees, 
and  they  ought  to  enter.  But  Southcote,  Justice,  held 
that  nothing  remained  in  the  feoffees  to  serve  contin- 
gent uses,  and  that  therefore  they  could  not  enter. 
Wray,  Chief  Justice,  was  of  the  same  opinion;  he 
thought  that  the  whole  estate  was  settled  in  the  cestui 
que  use^  yet  subject  to  such  contingent  use,  and  he 
should  render  the  same  upon  the  contingency.    The 

^/ohfO,  tt  noti  pro  tempore  futuro.^^  In  this  passage  unquiBstionably  iTn, 
stands  for  ionium.  It  is  very  important  that  the  true  reading  of  the 
passage  in  the  text  should  be  determined. 

(I)  There  were  several  other  questions  in  the  case,  upon  which  the 
Judges  were  divided— the  validity  of  the  limitation  itself,  the  effect 
of  the  fivery,  which  was  by  attorney,  &€• 
(a)  I  Leo.  256. 
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best  constraction  of  the  statute,  he  said,  was,  that  it 
draws  the  whole  estate  of  the  land,  and  also  the  con- 
iidence  out  of  the  feoffees,  and  reposeth  it  upon  the 
lands,  the  which,  by  the  operation  of  the  statute,  shall 
render  the  use  to  every  person  in  his  time,  according 
to  the  limitation  of  the  parties;  and  also,  if  any  in- 
interest  doth  remain  in  the  feoffees,  then  if  they  con- 
vey to  any  person  upon  consideration  who  hath  not 
notice  of  the  use,  the  use  shall  never  rise,  which  is 
utterly  against  the  meaning  of  the  parties ;  and,  there- 
fore to  construe  the  statute  to  leave  nothing  in  the 
feoffees,  will  prevent  all  such  mischiefs.  And  it  is  true 
at  the  common  law  the  entry  of  the  feoffees  was  re- 
quisite, because  the  wrong  was  done  unto  them  by 
reason  of  the  possession  which  they  then  had ;  but 
now  by  the  statute  all  is  drawn  out  of  them,  and  then 
there  is  no  reason  that  they  meddle  with  the  lands 
wherein  they  have  now.  nothing  to  do ;  and  the  scope 
of  the  statute  is  utterly  to  disable  the  feoffees  to  do 
any  thing  in  prejudice  of  the  uses  limited,  so  as  the 
feoffees  are  not  to  any  purpose,  but  as  a  pipe  to  con- 
vey the  lands  to  others ;  so  they  cannot  by  their  re- 
lease  or  confirmation,  £^c.  bind  the  uses  which  are  to 
grow  and  arise  by  die  limitation  knit  unto  the  feoff- 
ment made  unto  them. 

This  case  is  very  important.  It  appears  clearly 
that  the  doctrine  of  scirdilla  juris  was  not  then  re- 
ceived as  law ;  and,  indeed,  that  no  fixed  or  settled 
notions  were  formed  respecting  the  operation  of  the 
statute  on  contingent  uses ;  Geoffries  thought  with 
Manwood  and  Dyer,  (according  to  Leonard's  report 
of  Brent's  case,)  that  a  sufficient  actual  e^tOe  remained 
in  the  feoffees  to  support  the  uses,  while  Southcote  and 
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Wray  were  of  opinion  that  the  feoffees  were  by  the 
statute  made  mere  conduit-pipes,  and  were  divested 
of  all  estate. 

About  thirteen  years  after  Manning  and  Andrew's 
case  the  famous  case  arose  which  is  constantly  re- 
ferred to  as  having  decided  the  doctrine  of  scintitta 
Jiais(n).    I  allude  to  Ghudleigh's  case : 

fir  Itichard  Chudleigh  conveyed  an  estate  to  the 
use  of  trustees,  and  their  heirs,  during  the  life  of  his 
son  Christopher,  remainder  to  the  use  of  the  sons  of 
Christopher  successively  in  tail,  remainders  over. 
The  feoffees  ^terwards  enfeoffed  Christopher  of  the 
lands  before  he  had  a  son.  For  the  extinction  of  the 
use,  the  case  was  argued  by  analogy  to  cases  before 
the  statute,,  where  the  feoffees  had  the  fee-simple. 
Against  the  land  being  bound  by  the  use,  it  was  said 
to  be  absurd  that  confidence  can  be  reposed  in  land, 
which  wants  sense,  and,  against  its  being  in  the  cus- 
tody of  the  law,  it  was  insisted,  that  it  would  be  absurd 
for  the  law,  which  by  its  definition  is  sandio  sanctij 
jubens  haneda^  and  prohibens  cantraria^  to  be  the  con- 
servator  or  preserver  of  a  thing  impious  and  fraudulent, 
whicli  an  use  is. 

The  Judges  who  delivered  their  opinions  were, 
Popham,  Chief  Justice  of  England;  Anderson,  Chief 
Justice  of  Common  Pleas ;  Periam,  Chief  Baron ;  Jus- 
tice  Clench,  Baron  Clark,  Justice  Gawdy,  Justice 
Wahnesley,  Justice  Fenner,  Justice  Beamond,  Justice 
Oweu,  and  Baron  Ewens(l).  They  delivered  their 
opinioDs  seriatim,  which  occupied  six  days. 


(n)  I  Rep.  120. 

(I)  It  is  observable,  that  not  one  of  the  several  Judges  who  had  at- 
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Periam  and  Walmesley. argued  that  the  use  was  not 
destroyed.  They  held,  that  it  would  be  against  the 
meaning  and  letter  of  the  statute  to  say  any  estate,  or 
right,  or  scintiUa  Juris^  should'  remain  in  the  feoffees 
after  the  statute  of  27  Hen.  VIIL :  for  it  appears  by 
the  preamble  that  the  makers  of  the  act  intended  to 
eradicate  the  whole  estate  of  the  feoffees ;  and  by  the 
letter  of  the  body  of  the  act  the  whole  estate,  right, 
title  and  possession,  is  in  the  cestui  que  use.  The 
Chief  Baron  said,  that  Dyer's  scintiUa  Juris  was  like 
Sir  Thomas  More's  Eutopia;  nor  did  Walmesley  treat 
it  with  more  respect.  They  innsted  that  the  seisin 
which  the  feoffees  had  at  the  beginning  by  the  feoff- 
ment, would  be  suifiicient  within  the  act  to  serve  all 
the  uses,  as  well  future,  when  they  come  in  esse^  as 
present,  for  there  needs  not  many  seisins,  nor  a  con- 
tinued seisin,  but  a  seisin  at  any  time^  so  a  seisin  at 
one  time  would  suffice ;  for  the  statute  says,  seised 
at  any  time,  and  it  would  be  hard,  when  the  statute 
requires  but  one  seisin  at  one  time  only,  that  many 
seisins,  and  at  several  times  against  the  intent  and 
letter  of  the  act,  should  be  required. 

But  then  Walmesley  insisted,  that  the  future  use 
not  having  been  in  esse,  could  not  be  suspended ;  no- 
thing remained  in  the  feoffees,  therefore  they  could 
not  affect  it ;  the  persons  taking  under  the  same  sei* 
sin  could  not  affect  it,  as  it  did  not  derive  its  essence 
from  their  estate,  but  from  the  original  seisin ;  and 
Periam  agreed  with  him,  and  held  that  these  uses  were 
in  nubibus,  andjn  the  preservation  of  the  law:  and  he 

ready  had  occasion  to  consider  this  point,  was  then  on  the  bench.  They 
■were  Dyer,  Manwood,  Harper,  and  Mounson ;  Wray,  Southcote,  and 
Geoflries. 
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insisted  that  the  statute  did  not  require  the  cestui  que 
use  to  be  in  esse.  Hiey  agreed  that  uses  and  estates 
ought  to  be  governed  by  the  same  rules,  but  they 
were  in  favour  of  the  uses,  because  not  having  been 
in  esse  tbey  thought  that  they  could  not  be  suspended. 
On  the  other  hand,  the  remaining  nine  Judges,  or  at 
least  eight  of  them,  agreed  ^^  that  the  feoffment  made 
by  the  feoffees,  who  had  an  estate  for  life  by  limitation 
of  the  use^  divested  all  the  estates  and  the  future  uses 
also ;"  for  as  Gawdy,  who  was  one  of  those  Judges, 
observed,  these  uses  ought  to  be  subject  to  the  rule 
of  law,  which  in  this  respect  is,  that  he  in  the  re- 
mainder must  take  the  land  when  the  particular  estate 
determines,  or  else  the  remainder  shall  be  void ;  and 
there  is  no  difierence  when  the  estate  of  the  tenant 
for  life  determines  by  his  death,  and  when  it  deter- 
imnes  in  ri^t  by  his  forfeiture,  for  in  both  cases  en- 
try is  given  to  him  in  the  next  remainder,  and  then, 
if  he  cannot  take  the  land  when  the  particular  estate 
determines  the  remainder  is  void. 

And  they  held,  that  the  statute  could  not  execute 
any  uses  that  were  not  in  esse;  and,  afler  arguing  that 
the  statute  did  not  ^vest  the  feoffees  of  the  estate,  it 
was  held  by  the  two  Chief  Justices,  and  Fenner,  Bea- 
mond,  Owen,  and  Ewens,  that  the  feoffees^  since  the 
sUOute^  had  a  possibUity  to  serve  the  future  use  when  it 
came  in  esse;  and  that  in  the  mean  time  aU  the  uses  in 
me  shall  he  vested;  and  when  the  future  use  comes  in 
esie^then  the  feoffees  (if  the  possession  be  not  disturbed 
by  dissdsin  or  other  means)  shall  have  sufficient  estate 
and  seisin  to  serve  the  future  use  when  it  conies  in  esse^ 
to  be  executed  by  force  of  the  statute^  and  that  seisin  and 
execution  by  force  of  the  statute  ought  to  concur  at  one 


Digitized  by  CjOOQ IC 


aa  OF  SCINTILLA  JURIS. 

and  the  same  time.  And  they  held,  that  if  the  posses- 
sion was  disturbed  by  disseisin  or  otherwise^  the  feoffees 
would  have  power  to  enter  to  revive  the  future  uses^ 
according  to  the  trust  reposed  in  them,  unless  they  did 
by  any  act  bar  thjemselves  (f  their  entry.  But  tbe  re- 
solution of  the  eight  Judges  was  merely  that  contiQ-r 
gent  uses  might  be  destroyed  or  discontinued  before 
they  came  in  esse,  by  all  such  means  as  uses  might 
have  been  discontinued  or  destroyed  by  the  common 
law;  but  Periam  and  Walme&iley  did  not  agree  to  this. 
It  appears  (o)  that  Gawdy  was  for  placing  contingent 
uses  on  exacfly  the  same  footing  as  contingent  remain- 
dersj  and  Clench  entirely  agreed  with  him.  Gawdy 's 
opinion  is  worthy  of  observation;  he  conceived  that 
the  use  was  executed  by  the  intent,  but  not  by  the  let- 
ter  of  the  statute,  for  the  purpose  was  to  remove  all 
the  estate  from  the  feoffee,  and  to  put  it  in  cestui  que 
use  wholly,  (to  wit)  in  possession  to  the  uses  which 
were  in  esse,  and  in  abeyance  as  to  the  uses*  which 
were  to  come,  and  contingent;  and  now  by  the  same 
statute  the  contingency  of  the  possession  shall  go  in 
lieu  of  the  contingent  use ;  and  now  an  use  limited  to 
one  for  life,  with  remainder  over  to  the  heirs  of  the 
body  of  /.  S.  shall  be  in  the  same  manner  as  if  land 
at  this  day  had  been  letten  to  one  for  life,  widi  re- 
mainder over  to  the  heirs  of  the  body  of  /.  S. ;  for 
the  quality  which  he  had  in  the  use,  the  same  (by  the 
very  letter  of  the  statute)  he  shall  now  have  in  the  pos- 
session and  estate  of  the  land,  and  the  statute  is  not  to 
undo  any  use,  but  to  transfer  an  estate  in  the  land  to 
the  use.  But  then  he  agreed,  that  by  the  feoffment 
the  contingent  use  was  utterly  destroyed,  in  the  same 

(o)  Poph.  70.  1  Rep.  135  a- 
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nianoer  as  where  a  lease  is  made  for  life,  the  remain- 
derto  the  heirs  of  the  body  of/  8.;  if  the  tenant  for 
life  dies,  or  commits  a  forfeiture,  and  determines  his 
estate  id  the  life  of  J.  S.  his  heir  shall  never  have  the 
land  by  remainder,  because  he  was  not  in  esse  as  an 
heir  at  the  time  when  the  estate  ended.  As  to  the 
prindpal  doctrine,  it  is  merely  said  in  Popham's  own 
argument,  ^  And  nata^  that  by  a  disseisin,  the  contin- 
gent use  may  be  disturbed  of  his  execution ;  but  there, 
by  the  regresse  of  the  feoffee,  or  his  heirs,  when  the 
contingent  happens,  it  may  be  revived  to  be  executed. 
But  by  the  release  of  the  feoffee,  or  his  heirs,  the  con- 
tingent in  such  a  case,  by  Popham^'^  (observe),  ^^  is 
barred  of  all  possibility  at  any  time  to  be  executed." 
And  according  to  his  own  report,  he  said  plainly,  that 
if  the  exposition  made  on  the  other  side  shall  take 
place,  it  will  bring  in  with  it  so  many  mischiefs  and 
inconviendes  to  f^e  universal  disquiet  of  the  realm^ 
that  it  vM  cast  the  whole  commonwealth  into  a  sea 
cf  trotMes^  and  endanger  it  with  utter  confusion  and 
drowning  !! 

Coke's  report  has  hitherto  been  referred  to,  because 
that  is  the  authority  always  quoted  in  favour  of  the 
sdntiUa ;  but  Lord  Chief  Justice  Anderson's  report 
of  tlus  case  is  indisputably  the  best(/^),  and  from  that 
it  appears  clearly,  firet.  That  the  Judges  were  of  opi- 
nion, that  not  a  mere  sdntiUa  remained  in  the  feoffees, 
but  a  suffident  estate  to  support  the  uses ;  and  they 
aigued  by  analogy  to  tlie  statute  of  Richard  the  Third, 
which  enabled  ce^uis  que  t/^^  to  grant  their  estates  as 

if)  1  And  309.    See  an  abstract  of  a  tranislation  of  the  report  in 
*^)igden'ft  Gilb.  on  Uses^  App.  p.  5£L 
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if  they  were  seised  of  the  freehold  ;  and  upon  that 
statute  it  was  holden,  that  where  a  man  was  seised  to 
the  use  of  one  for  life,  the  remsunder  to  another  in 
tail,  the  grant  of  the  tenant  for  life  did  not  affect  the 
estate  of  which  the  feoffees  were  seised  to  the  use  of 
the  tenant  in  tail ;  and,  secondly,  that  they  went  upon 
the  intention  of  the  statute  to  extirpate  uses,  and  the 
mischief  which  would  ensue  from  supporting  them. 
Tliey  showed  that  the  statute  of  Richard  the  Third 
only  took  as  much  out  of  the  feoffees  as  was  granted 
away  by  the  cestuis  que  use.  And  they  said  that  this 
statute  and  the  statute  of  uses  were  one  in  effect; 
and  that  there  was  no  reason  to  make  any  difference 
as  to  the  purpose  (f  extirpating  or  eaOinguishing  the  es- 
tate of  the  feoffees  more  upon  the  statute  of  27  H.  8, 
than  the  statute  of  Richard  8.  And  they  held,  that  if 
a  feofi\nent  at  this  day  be  made  to  the  use  of  one  for 
years,  and  afterwards  to  the  use  of  another  in  tail,  and 
afterwards  to  the  use  of  the  right  heirs  of  the  tenant 
for  years,  the  lease  for  years  ends,  the  tenant  in  tail 
levies  a  fine,  with  proclamations,  the  lessee  (living 
the  feoffees)  after  the  estate-tmlis  ended  recovers  the 
land,  the  fee  is  in  them  and  no  other ;  and  if  after- 
wards the  lessee  for  years  die,  leaving  an  heir,  he  now 
(by  the  death  of  the  tenant,  and  by  the  statute)  is 
seised  of  the  land  in  fee,  and  thus  it  is  in  all  these 
contingent  uses  when  they  come  in  esse^  and  an  estate 
is  left  in  the  feoffees  by  which  they  may  enter. 

When  Chudleigh's  case  is  attentively  considered, 
our  surprise  cannot  fail  to  be  excited  at  it's  ever  having 
been  considered  as  a  decisive  authority  for  the  doctrine 
in  question.  The  opinion  of  the  six  Judges  on  this 
point,  as  stated  by  Coke,  was  merely  an  obiter  dictum  ; 
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and  tb^re  even  appears  to  be  reason  to  doubt  whether 
wf  such  oiMnion  was  ever  delivered  (I).  In  Lord 
Cbief  Justice  Popbam's  report  of  the  same  case,  this 
opinion  is  giyen  as  coining  from  himself  only.  And 
Lord  Cbief  Justice  Anderson,  who  is  made  by  Coke 
to  cooeor  in  this  opinion,  reports  no  such  matter  in 
he  book,  but  states  the  opinion  of  the  Judges  very 
diflerendy.  Finch,  in  arguing  the  case  of  Heyns  and 
iriUars(9),  said,  that  it  is  reported  by  the  Lord  An* 
derson  in  his  private  reports,  that  the  Lord  Coke  (at 
that  time  Attorney-General)  has  greatly  abused  bim 
and  others  of  the  Judges  in  reporting  such  judgments 
and  resolutions  in  SheUey  and  Chudleigh's  case  as  they 
never  delivered.  Anderson's  severe  censure  of  Coke'9 
report  of  SbeUe/s  case  is  in  print,  and  well  known, 
bat  I  have  not  met  with  the  observation  alluded  to  on 
Chudleigh's  case.  It  is  observable,  that  Finch  speaks 
of  the  private  vepottB  of  Anderson,  and  he  must  have 
seen  the  manuscripts  of  them,  for  his  argument  was 
delivered  in  1658,  and  the  first  edition  of  Anderson 
was  not  published  till  61  years  after.  The  fact,  there- 
fore, cannot  be  doubted,  although  the. censure  is  not 
io  print  finch  also  referred  to  Popham's  reports,  p« 
88,  where  it  appears,  that  the  opinion  respectii^  the 
sduHOa  juris  was  delivered  by  Popham  only ;  for  the 

(I)  Let  not  our  just  admiration  of  Sir  Edward  Coke's  profound  le- 
giiUaniing  carry  us  too  jfar.  His  system  of  turning  every  judgment 
into  1  string  of  general  propositions  or  resolutions,  has  certainly  a 
very  ia^osing  appearance,  but  it  is  a  system  of  all  others  the  least 
calculated  to  transmit  a  fiuthful  report.  Is  it  not  to  be  feared,  that  the 
bias  of  a  nan's  own  sentiments  may  involuntarily  lead  him  to  pervert 
the  opiBJofis  of  others,  in  order  to  support  his  own  ? 

(a)  binu 
H 
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observations  of  the  other  Judges,  as  reported  by 
Popham,  appear  to  the  writer  to  be  strongly  in  &voar 
of  the  construction  for  which  he  contends. 

We  may,  therefore,  safely  conclude  that  this  opi- 
nion was  merely  an  obiter  dictum  of  Lord  Chief  Justice 
Popham's.  Indeed,  had  the  whole  Court  delivered 
this  opinion  it  Would  not  at  tibis  day  be  entitled  to 
much  attention.  All  the  settiements  in  the  kingdom 
are  made  by  way  of  use,  which  is  there  styled  impi- 
ous;  and  Coke  calls  the  case  Chudleigh's  case, 
"  commonly  caUedthe  case  (f  perfettHHes.^*  No  setded 
notions  then  existed  as  to  the  time  vnthin  which  con- 
tingent uses  might  be  raised ;  and  it  is  evident,  from 
the  very  name  of  the  case,  that  the  Judges  were 
alarmed  lest  they  should  introduce  perpetuities.  Ac- 
cordingly, it  was  said  in  Kent  v.  Harpool,  1  Ventr. 
806,  that  the  great  reason  in  Chudleigh^s  case,  and 
other  cases  wherein  contingent  remainders  have  been 
held  to  be  destroyed,  was  for  the  preventing  perpetui- 
ties, which  would  have  been  let  in  if  contingent  re- 
mainders had  been  preserved. 

PoDexfen,  in  his  able  ailment  in  Hales  and  Ris- 
ley(r),  against  the  necessity  of  the  feoffees  entering 
to  vest  contingent  uses,  says.  That  at  the  time  Chud- 
leigh's  case  was  adjudged  it  was  not  taken  for  law ; 
that  the  destruction  of  the  particular  estate  by  feoffl 
ment  or  conveyance,  before  the  contingent  remainder 
came  in  esse^  was  a  destruction  of  the  contingent  re- 
mainder. And  tiiat  though  this  was  so  adjudged  in 
Archer^sCase  (Co.  66),  and  though  that  case  was  re- 
ported  before  Chudleigh's  case,  yet  that  it  appeared 
that  Chudleigh's  case  was  first  adjudged.    Pollexfen 

(r)  Pollex.389. 
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was  right  as  to  the  time  the  cases  were  adjudged 
Cfaadleigh's  case  was  decided  in  the  87th,  and  Ar. 
Cher's  in  the  88th  of  Elizabeth,  but  the  last  case  began 
in  Trinity  term  in  the  86th  of  Elizabeth ;  and  the  opi* 
nion  of  the  Judges  was,  that  the  contingent  remainder 
was  destroyed  by  the  destruction  of  a  particular  es- 
tate.    The  decision  in  Ghudleigh's  case,  certainly, 
however,  settled  this  doctrine,  and  was  determined  on 
that  paint  simply ;  and  that  decision  has  always  been 
adhered  to(5)«    In  Archer's  case  it  was  said  that  this 
point  was  so  agreed  by  Popham,  G.  J.  and  divers  jus- 
tices in  tile  argament  of  the  case  between  IKllon  and 
FreJD  (Chudleigh's  case),  and  denied  by  none.    It  is 
a  DQiutake  to  consider  Archer's  case  as  establishing 
the  rule  as  to  a  contingent  remainder.    It  merely  re- 
stored the  role  which  had  been  impeached,  for  in 
Chudleigh's  case  the  Chief  Justice  denied  the  opinion 
of  Gascoigne  in  7  H.  4,  who  thought  that  contingent 
remainders  should  not  be  defeated  by  the  feotffnent  of 
the  tenant  for  life.    The  ai^ument  upon  the  statute 
was  merely  to  show  that  contingent  uses  were  not 
protected  against  the  effect  of  the  feoffment.    The 
points  decided,  were,  .first,  that  the  contingent  uses 
were  destroyed  by  the  feoffment  of  the  tenants  for 
life,  by  analogy  to  the  rule  of  law ;  it  was  necessary 
to  decide  this  point,  in  order  to  raise  the  second  ques- 
tion ;  and,  secondly,  that  they  were  not  saved  by  the 
letter  or  equity  of  the  statute.    Coke  observes,  that 
^^  the  question  in  this  case  was  no  other  but  whether 
the  contingent  uses  before  their  existence,  by  the  said 
feoffinent  of  the  feofiees,  were  destroyed  and  subvert- 


(9)  See  BiggotT*  Smyft,  Cro.  Car.  102. 
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ed  SO  fbat  they  should  never  arise  out  of  tlie  estate  of 
flie  feoffees  after  the  birth  of  the  issues."  This  of  it- 
self shows  that  the  question  was  whether  the  contin- 
gent uses  were  destroyed  by  the  destruction  of  the 
particular  estate,  for  it  is  manifest  that  the  reporter 
refers  to  the  estate  pur  auter  vie  in  the  feoffees  ;  and 
it  cannot  be  objected  to  this  interpretation,  that  the 
uses  could  not  rise  out  Q^the  estate  per  auter  vie,  be- 
cause the  expression  merely  means  that  they  take 
their  rise  from  that  as  their  root  or  dependence.  Many 
of  the  Judges,  however^  at  first  held  that  the  estate 
vested  in  the  first  cestui  que  use,  subject  to  the  con- 
tingent uses  which  should  be  executed  out  of  hu  es- 
tate as  they  arose,  although  a  less  estate  in  interest 
was  given  to  him. 

Coke,  after  reporting  the  arguments  of  the  two 
Judges  who  argued  in  favour  of  the  use,  says,  ^^  and 
on  the  other  side  it  was  argued  by  the  remaining  nine 
Judges*  to  the  contrary."  And  it  was  agreed  by  them 
all  that  the  feoffment  made  by  the  said  feoffees,  who 
had  an  estate  for  life  by  limitation  (^the  2/^e,  divested  all 
the  estates^  and  the  future  uses  also.  Gawdy,  particu- 
larly observed,  that  the  rule  of  Jaw  was,  that  he  in  the 
remainder  must  take  the  land  when  the  particular  es- 
tate  determines,  or  else  the  remainder  shall  be  void ; 
and  in  this  case,  forasmuch  as  by  the  feoffment  of  the 
tenants  for  life  their  estate  was  determined,  and  title 
of  entry,  and  then,  those  in  the  future  remainder  were 
not  in  esse  to  take  it,  for  this  reason  their  remainders 
were  barred.  Of  the  same  opinion  was  Popbam, 
Chief  Justice ;  Baron  Clarke  and  Owen.  The  Chief 
Justice  denied  the  opinion  of  Gascoigne  in  7  H.  4, 
who  thought  that  such  remainder  should  not  be  de- 
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feated  by  the  feoffment  of  the  tenant  for  life.  And 
Coke,  at  the  end,  says,  1st,  It  was  adjudged  in  this 
case,  that  where  there  is  a  tenant  for  life,  the  remain- 
der in  tul,  the  reversion  in  fee,  and  the  tenant  for  life 
enfeoffi  him  in  the  reversion  in  fee,  it  is  a  forfeiture 
of  his  estate,  and  shall  divest  the  estate-tail  in  re- 
mainder. 

This  shows  that  the  Judges  held  a  feoffment  to  have 
the  same  operation  over  contingent  uses  as  over  con* 
tingent  remainders.    Indeed,  as  it  appears  that  Po- 
pham  only  made  the  observation  upoh  the  scintiUa 
juris,  the  dedsion  camiot  be  accounted  for  on  any 
other  ground.    We  should  never  have  heard  of  this 
fiction  had  it  then  been  settled,  as  I  apprehend  it 
BOW  is,  ist.  That  where  such  a  construction  can  be 
put  upon  a  limitation  that  it  miiy  take  effect  by  way 
of  remainder,  it  shall  never  take  place  as  a  springing 
use  (and  it  even  seems  to  be  law,  that  where  a  limi- 
tation was  intended  to  take  effect  as  a  remainder,  and 
cannot,  it  shall  not  be  supported  as  a  springing  use). 
adly^  That  a  contingent  use,  or  remainder,  must  take 
effect,  if  at  all,  eo  instanti  that  the  preceding  estate 
ceases ;  and  sdly,  That  springing  uses  must  be  so  limit- 
ed as  to  take  effect,  if  at  all,  within  the  period  of  a  life 
or  lives  in  being,  and  twenty-one  years  afterwards 
and  a  few  months,  allowing  for  gestation.    It  is  not 
settled  that  the  twenty-one  years  and  a  few  months 
can  be  taken  independently  of  the  birth  and  infancy 
of  the  cestui  que  useit).    These  rules  leave  no  dan- 
ger to  be  apprehended  from  conveyance  to  uses,  and 

(/)  This  point  will  shortly  come  before  the  King's  Bench  in  Beard  v,  ^^ 
Westc^tt ;  see  GKlb.  on  Uses,  270,  n. ;  the  Lord  Chancellor  having  di-*^  Wgw/f^ 
rected  the  case,  which  was  dedded  by  the  Common  Pleas,  to  be  argued  9 /%  ^  t 
in  the  King's  Bench,  f^^^  ^    ^  ^VV 
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ihcy  must  now  be  supported  »  tii6  common  aasu- 
rance  of  the  realm. 

Hitherto  we  must  admit  that  this  doctrine  of  «cin- 
iUla  juris  was  not  settled. 

The  case  of  W^g  and  Villers,  which  first  came  on 
in  84  Gar.  I,  is  very  important  on  thiis  pdnt,  not,  in- 
deed, in  regard  to  the  judgment,  but  by  reason  oiibe 
dicta  of  the  Judges. 

Kr  Edward  Coke  covenanted  to  stand  seised  to  the 
use  of  himself  for  life,  reminder  to  the  use  of  his  wife 
for  life,  remainder  to  the  use  of  his  daug^er  for  life, 
'remainder  to  the  use  of  her  first  and  other  sons  suc- 
cessively, in  tail,  reversion  to  the  use  of  his  own  right 
heirs,  and  afterwards  he^^Bntedthe  revision  widiout 
consideration,  and  the  former  settlement  was  recited 
in'  the  deed,  and  then  he  made  a  feoffment  ci  the 
lands,  and  the  dmii^ter  had  issue  a  son.  Sr  Edward 
died,  the  wife  entered,  then  the  daughter  died,  and 
then  the  wife,  and  it  was  resolved  that  the  grant  did 
not  prevent  the  contingent  uses  from  arisiog,  because 
it  was  without  consideration,  and  the  first  uses  were 
recited  in  the  grant ;  so  the  grantee  had  notice,  asuA 
therefore  took  the  lands  subject  to  the  grantor's  co> 
venant  to  stand  seised,  and  the  feoffment  did  not  de- 
stroy the  cpntii^nt  estate,  because  the  right  of  re- 
mainder for  life  in  the  daughter,  upon  which  she  might 
have  entered,  for  the  forfeiture  supported  it ;  for  the 
feoffment  of  Sr  Edward  was  a  forfeiture  of  his  es- 
tate  for  life,  and  of  the  estate  of  his  wife  in  remaiittder 
during  the  coverture,  so  that  the  daughter  might  have 
entered  for  the  forfeiture  during  the  coverture,  and 
^<N\'Kt  2^  this  right  of  entry  was  sufficient  to  support  the  con- 
^      ^  f^^tingent  remainder  to  the  sons  without  question;  and 
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whea  Sfir  Edward  died,  and  his  wife  entered,  that  re- 
duced her  estate  for  life,  and  the  estate  of  her  daugh- 
ter for  life,  uid  so  the  contingent  use  was  reduced 
also,  and  vested  by  force  of  the  statute  of  uses  in  the 
first  son  of  the  daughter.  But  it  was  holden  by  Glyn, 
Chief  Justice,  that  if  in  this  case  the  feoffment  had 
been  made  before  any  grant  of  the  reversion,  the  con* 
tingent  use  would  have  been  destroyed  notwithstand- 
ing the  right  of  entry  in  the  daughter(i/). 

Lord  Chief  Justice  Roll  states,  tiiat  in  the  debate  of 
this  case,  he  and  his  brothers,  Nicholas  and  Aske,  came 
to  five  reaoltttions : 

ist^  That  the  estate  of  a  tenant  for  life  in  remainder, 
under  a  feoffment,  would  support  contingent  uses  by 
reason  of  his  right  of  entry  against  the  feoffment  of 
the  immediate  tenant  for  life. 

«dly.  That  the  entry  of  such  remainder-man,  whe- 
ther in  the  life-time,  or  after  the  decease,  of  the  first 
tenant  for  life,  would  reduce  the  remainders. 

3dly,  That  if  such  an  entry  was  not  made,  the  con- 
tingent e^tui  que  tise  coming  in  esse  could  not  enter ; 
^  but,  in  this  case,  the  first  feoffees  may  enter  to  re- 
vive this  contingent  use,  and  then,  by  their  entry  the 
eontif^nt  use  shall  be  settled  and  executed  in  the 
persons  entitled  to  it  by  the  statute  of  uses ;  for  there 
is  a  sctntiOa  juris  in  the  feoffees  to  enter  in  such  cases 
of  necessity  to  revive  contingent  uses,  because  other- 
wise &e  contingent  use  wiU  be  destroyed." 

4ttdy,  That  when  a  feoffment  is  made  to  certain 


(«)  «  Ro.  Ab.  796,  pi.  11 ;  «  Sid.  64,  98,  129,  157,  nom.  Heyns  r. 
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uses  with  remainder  over  in  contingency,  and  no  es- 
tate left  in  the  feofi^s,  and  then  the  feoffees  enter  on 
the  land,  and  disseise  the  tenant  in  possession,  and 
make  a  feoffment  in  fee,  this  does  not  destroy  the 
contingent  use,  if  the  tenant  ill  possession^  or  any  one 
in  remainder,  in  whom  an  estate  certain  was  settled 
before  the  feoffment,  re-enters,  for  his  entry  shall  re- 
duce  all  the  contingent  remainders,  and  make  them 
capable  of  execution  by  the  statute  of  uses  ;  because 
the  feoffees  are,  as  it  were,  conduits  to  convey  the 
estates,  and  have  not  (my  power  left  in  them  to  de- 
stroy contingent  uses. 

And,  lastly.  That  when  a  feoffment  is  made  to  cer- 
tain uses,  with  divers  remainders  over  in  contingencyi 
and  no  estate  left  in  the  feoffees ;  yet  if  the  estates  in 
esse  are  divested  before  the  events  happen,  and  then 
the  contingencies  happen  during  the  divestment,  and 
then  the  estate  in  esse  determine  before  any  re-entry; 
if  the  feoffees  release  aU  their  right  in  the  land,  or 
make  a  feoffment  of  die  land,  or  bar  their  entry  by 
any  other  means,  in  that  case  the  contingent  use  caa 
never  be  revived  so  as  to  be  executed  by  the  statute  of 
uses,  because  the  feoffees  who  had  scinHUa  Juris  in 
them,  in  case  of  necessity  to  revive  the  contingent 
uses,  have  barred  their  entry  to  revive  the  contingent 
uses,  and  no  other  can  enter  to  revive  them  so  that 
they  cannot  be  executed  by  the  statute. 

When  the  same  case  came  before  the  King's  Bench, 
New<figate,  Justice,  thought,  that  rather  than  a  con- 
tingent use  should  he  destroyed,  the  covenantees  might 
employ  their  scintilla  juris  to  preserve  them.  And 
Glyn,  Chief  Justice,  held,  that  the  uses  were  executed 
by  the  covenant,  but  the  contingent  uses  were  not;  and 
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where  it  is  said  by  some  that  the  estate  that  feeds  them 
is  in  nuhibuSj  and  of  others  in  terra^  and  by  some 
oAer  io  custodia  legis,  until  the  contingency  happen  ; 
yet  be  held,  that  they  are  preserved  by  a  scintilla  juris^ 
which  terra  was  first  invented  by  my  Lord  Dyer. 

Now  these  resolutions,  which  are  all  that  are  in  the 
books  on  this  point  that  can  be  considered  as  of  any 
authority,  were  probably  founded  on  Chudleigh's  case, 
as  reported,  by  Coke,  and  at  most  were  mere  dida^ 
not  in  any  wise  necess&ry  to  the  decision  of  the  court. 
The  two  last  resolutions  it  is  impossible  to  reconcile. 
It  is  first  holden,  that  a  tenant  for  life  may  re-enter 
and  revest  the  scintilla  in  the  y^q^ee^  against  their  own 
feofiTment  "  because  the  feoffees  are,  as  it  were,  con- 
duits to  convey  the  estates,  and  have  not  any  power 
kft  in  them  to  destroy  contingent  uses  :"  and,  second- 
ly, that  if  the  estates  in  esse  are  divested,  the  feoffees 
may  then,  by  release,  ^c.  destroy  their  right  of  entry, 
and  so  for  ever  destroy  the  rising  of  the  contingent 
uses;  that  is,  "although  they  have  not  any  power 
left  in  them  to  destroy  contingent  uses,"  yet  when 
their  entry  only  will,  according  to  this  doctrine,  revest 
the  uses,  then  they  may  effectually  overthrow  the 
settlement.  What  is  the  distinction  between  their, 
feoffment  before  their  supposed  right  of  entry  requires 
to  be  exercised,  and  their  feoffment  at  or  after  that 
time  ?  What  is  this  "  scintilla  juris  et  tituli  ?''  If  it  be  an 
actual  interest,  it  cannot  be  revested  in  the  feoffees 
against  their  own  feoffment.  If  it  be  not,  why  should 
it  not  be  considered  in  the  same  light  as  a  collateral 
power,  wMch  the  donee  cannot  destroy  ? 

We^  and  ViUers's  case  arose  upon  a  covenant  to 
I 
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Stand  seised.  So  did  Perrot's  case(u),  which  was  ^^ 
cided  on  a  point  of  pleading,  or,  at  least,  it  was  not  de- 
cided upon  the  doctrine  under  consideration(2:).  It 
is  observable,  that  in  this  case.  Moor  treated  it  as  a 
doubtful  point,  whether  at  that  day  a  future  use  was  a 
real  interest,  or  that  a  seisin  was  requisite  at  the  in- 
stant of  its  rising  as  it  was  before  the  statute  of  us^s. 
In  Wood  V.  Reignold(^),  and  Bould  and  >^inston(z), 
the  question  was,  how  far  uses  under  a  covenant  to 
stand  seised  could  be  destroyed,  or  how  far  they  could 
be  bound  by  a  lease  granted  by  the  covenantor  before 
the  arising  of  the  use.  The  point  underwent  great 
consideration.  But,  in  the  first  case,  no  judgment  wa^ 
given ;  in  the  second,  the  reporters  differ  as  to* the 
judgment. 

Sir  Thomas  Palmer's  case(a),  likewise,  was  a  cove- 
nant to  stand  seised  to  the  use  of  himself  for  hfe, 
remainder  to  Thomas  Palmer,  his  nephew,  for  life, 
remainder  to  the  first  and  other  sons  of  Thomas  Pal- 
mer in  tail,  remainder  to  the  right  heirs  of  himselfl 
He  was  attainted  and  executed  before  the  birth  of  any 
son  of  Thomas ;  and  it  was  resolved  by  Flemming, 
Chief  Justice ;  Coke,  Chief  Justice ;  and  Tanfield, 
Chief  Baron ;  that  by  the  attainder  before  the  birth 
of  the  son,  any  after-born  son  was  baiTed,  and  the 
crown  had  the  fee-simple,  discharged  of  all  the  re- 
mainders limited  to  the  sons  unborn.  But  note,  the 
reporter  adds,  that  for  sundry  vehement  presumptions 
of  forgery  of  the  deed  of  covenants  it  was  censured 

(u)  Mo.  368 ;  36  and  37  Eliz*  (z)  Cro.  Jac.  168,  Noy,  122 ;  4 

(ar)  See  2  Ro.  Abr.  795.  pi.  8.  Jac.  and  see  Barton's  case.  Mo.  742, 

(y)  Cnr.  Eliz.  764»  854 ;  41  and  (a)  9  Jac.  Mo.  815.  See  Fearne, 

A»  Eliz.  426. 
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and  damned.     And  three  years  afterwards  the  sole 
question  in  a  case  was,  whether  an  use  arising  by  co- 
venants  to  the  right  heirs  of  a  daughter  yet  alive, 
should  so  far  transfer  the  remainder  in  abeyance,  that 
it  should  not  be  as  a  reversion  still  in  the  covenantor, 
whereof  livery  should  be  sued  after  his  death,  because 
there  was  no  person  in  being  (which  is  the  word  of 
the  statute  of  uses)  in  whom  the  land  may  vest(6) ; 
and  the  decision  in  Hales  v.  Risley({r)  seems  to  be  in 
favour  of  contingent  uses  under  covenants  to  stand 
seised(l).    Indeed,  the  author  of  the  celebrated  trea- 
tise of  eqmty(d)  refers  to  this  case,  as  having  settled, 
in  opposition  to  the  former  authorities,  that  to  the 
raisiDg  of  the  future  uses  after  the  statute  the  regress 
of  the  feofiees  is  not  requisite,  and  that  they  have  no 
power  to  bar  those  future  uses,  for  the  statute  has 
taken  and  transferred  all  the  estate  out  of  them,  and 
they  are  as  mere  instruments.    So  that  contingent 
uses  do  now,  like  other  contingent  remainders,  depend 
upon  the  particular  estate. 

We  have  now  gone  through  all  the  cases  on  this 
subject.  The  positions  which  they  are  generally 
thought  to  establish  are, — l.  That  a  scintilla  juris 
remains  in  the  feofibes,  releasees,  or  conusees  to  uses, 
to  support  and  feed  the  contingent  uses  as  they  arise ; 
~8.  That  if  a  contingent  use  be  divested,  an  actual 
entry  must  be  made  to  revest  it,  although  a  right  of 
entry  is  sufficient  to  support  a  contingent  remainder  at 
common  law ;  and  3.  That  by  force  of  this  scintilla 

(b)  Rune's  case.  Hob.  74.  (</)  Book  iL  chap.  6.  s.  % 

(c)  Poll.  569. 

(I;  The  Profeasion  has  great  reason  to  lament  that  PoUexfen  did  not 
pwaenrc  a  note  of  the  judgments  of  the  conrt  as  well  as  of  his  own  ar- 
gments. 
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the  feoffees,  t$c.  may  enter  to  revest  the  contingent 
uses,  and  by  a  parity  of  reason  may,  by  release,  feoff, 
ment,  ^c.  destroy  their  scintilla  ;  and  so  prevent  the 
uses  from  arising. 

We  have  seen  that  this  doctrine  has  never  received 
a  judicial  decision.    There  is  not  a  single  case  in  the 
books  in  which  it  was  necessary  to  decide  the  point. 
The  authorities  have,  indeed,  been  generally  treated 
as  decisive  of  the  doctrine,  but  independently  of  there 
being  no  decision  on  the  point,  it  will  appear  from  the 
foregoing  cases,  that  the  following  eight  Judges,  viz. 
Wray,  Chief  Justice ;  Periam,  Chief  Baron  ;  and  Moun- 
son.    Harper,   Southcote,  Walmesley,   Gawdy,   and 
Clench,  although  they  differed  in  some  respects,  were 
all  of  opinion  that  no  right  or  interest  was  left  in  the 
feoffees.    Lord  Hardwicke,  in  one  of  the  ablest  judg- 
ments ever  delivered,  said,  that  in  order  to  determine 
Chudleigh's  case  the  Judges  entered  into  very  re- 
fined and  speculative  reasonings,  some  of  which  (he 
said  he  spoke  it  with  reverence)  were  not  very  easy 
to  comprehend{e) ;  and  Lord  Chief  Justice  Willes,  in 
delivering  judgment  in  Parkhurst  v.  Smith(f)^  treated 
this  doctrine  of  scintiUa  as  a  great  stretch  in  the  court, 
and  a  commendable  astutia  to  invent  a  method  to  pre- 
vent the  statute  of  uses  working  a  wrong,  and  over-* 
turning  the  intent  of  the  parties.    Therefore,  had  he 
seen  that  this  invention  itself  overturned  the  intent  of 
the  parties,  it  is  evident  that  he  would  have  discoun- 
tenanced this  great  stretchy  and  not  have  considered  it 
a  commendable  astutia.    There  are  only  two  or  three 
more  Judges  on  the  other  side  of  the  question,  if  we 

(e)  Garth  v.  Cotton,  1  Dick.  183 ;  and  see  Hard.  417 
(/)  Willes,  341. 
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admit  the  autheDtidtypf  Coke's  report  of  Chudleigh's 
case ;  and  even  some  of  these  Judges  thought  that 
the  feoffees  took  not  a  mere  scintilla^  but  a  fee-simple 
determinable ;  a  doctrine  which  is  now  entirely  ex- 
ploded. But  if  we  consider  Coke's  report  as  inaccu- 
rate, which,  in  this  respect,  it  evidently  is,  then  the 
preponderance  of  authority  is  greatly  against  this  fic- 
tion. 

Considering  the  point  then  as  still  open,  we  may 
sbordy  notice  the  inconveniences  of  this  doctrine, 
and  how  it  relates  to  the  subject  before  us,  and  then 
sliow  by  what  construction  these  difficulties  may  be 
avoided,  and  the  common  law  restored,  so  far  as  it  can 
consistently  with  the  doctrine  of  uses ;  and  this  will 
involve  the  consideration  of  the  real  meaning  of  the 
statute.    I  shaU  first  dismiss  from  my  consideration 
the  cases  which  have  arisen  on  covenants  to  stand 
seised,  nor  shall  1  consider  the  nature  of  contingent 
uses  limited  on  a  bargain  and  sale.    These  convey- 
ances do  not  operate  by  transmutation  of  possession, 
bat  the  estate  remains  in  the  covenantor  or  bargainor, 
and  the  uses  are  fed  out  of  his  seisin  as  they  arise. 
Id  this  respect  they  are  very  distinguishable  from  con- 
veyances  which  do  operate  by  transmutation  of  pos- 
session, as  feoffments,  releases,  fines,  and  recoveries. 
These  vest  the  fee-simple  in  the  feoffees,  ^c.  and  the 
uaes  arise  out  of  their  seisin.    Now,   covenants  to 
stand  seised  are  at  this  day  wholly  disused,  any  fur- 
ther, indeed,  than  a  defective  feoffment,  bargain  and 
sale,  or  release,  may,  where  there  is  a  sufficient  con- 
sideration in  favour  of  the  intention,  be  construed  a 
covenant  to  stand  seised.    And  as  to  bargains  and 
^es^  I  apprehend,  that  contingent  uses  to  persons  not 
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in  esse  cannot  be  raised  upon  thero.  The  following 
observations,  therefore,  are  confined  to  uses  raised 
by  those  conveyances  only  which  do  operate  by  trans- 
mutation of  possession : 

First,  then,  as  to  the  mischievous  tendency  of  the 
doctrine  under  discussion.  Take  a  common  marriage 
settlement  to  father  for  life,  remainder  to  his  wife  for 
life,  with  proper  limitations  to  preserve ;  remainder 
to  the  sons  in  tail.  If,  as  Mr.  Fearne  remarks,  the 
father  should  divest  the  estates,  an  actual  entry  must 
either  be  made  by  the  mother,  or  the  trustees,  to 
preserve,  or  the  releasees,  supposing  them  to  be  dif- 
ferent persons,  er  the  contingent  uses  to  the  unborn 
sons,  would  be  defeated(^).  This  is  a  point  never 
attended  to  in  practice.  And  PoUexfen  has  observed 
(A),  that  ^^  it  must  not  only  be  inquired  what  acts  the 
tenants  for  life  have  done  before  the  contingent  uses 
came  in  esse^  but  it  must  also  be  known  whether  the 
feoffees  or  their  heirs  have  done  no  act  before  those 
remainders  came  in  esse^  whereby  these  remainders 
should  be  destroyed.''  Besides,  if  we  hold  that  the 
releasee  to  uses  must  have  a  seisin  at  the  time  the  con- 
tingent use  arises^  we  are  bound  to  inquire  whether 
there  is  such  a  person  in  existence.  There  may  be 
no  such  person,  and  thus  half  the  settlements  in  the 
kingdom  may  be  defeated. 

The  doctrine  applies  with  equal  force  to  powebs  ; 
the  estates  to  be  created  by  them  are,  as  we  have  seen, 
contingent  uses,  and  may,  under  this  doctrine,  be  in 
like  manner  destroyed  by  the  destruction  of  this  sein- 
tilla  juris.  It  would  be  impossible,  perhaps,  at  the 
same  time  to  muntain,  according  to  the  fourth  resolu- 

{g]  I  Fcame,  443.  (A)  PoU.  384* 
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tioQ  in  Wegg  and  ViUers,  that  if  the  releasees  were  to 
disseise  the  tenant  for  life,  and  make  a  feoflfment,  his 
entry  would  revest  the  scintilla^  and  so  support  the 
uses.  We  should  be  told  more  precisely  the  nature 
of  this  seisin.  It  is  clearly  descendible  we  learn,  but 
is  it  graotahle  and  devisable  ?  Will  it  escheat  ?  These 
and  many  more  questions  must  be  solved  if  this  fie- 
IjoQ  is  to  be  supported. 

Qut  if  limitations  to  uses  can  consistently  with  the 
statute  be  construed  in  like  manner  as  limitations  at 
commoulaw,  no  mischief  will  ensue.  The  law  will 
then  be  uniform  and  simple.  A  use  limited  to  A  for 
life,  remainder  to  trustees  to  preserve ;  remcunder  to 
his  first  and  other  unborn  sons  in  tail,  would  stand  in 
the  same  condition  as  a  feoffment  at  common  law  to 
the  same  uses ;  the  use  to  A  would  be  vested,  and  the 
uses  to  the  sons  would  be  contingent  remainders,  or 
uses  dependii^  on  ^e  particular  estate,  and  in  case 
of  a  feoflfment,  Ifc.  by  the  tenant  for  life,  would  be 
supported  by  the  right  of  entry  in  the  trustees.  If 
there  were  any  powers  in  the  deed  the  estates  to  be 
created  under  them  would,  in  hke  manner,  be  pre- 
served.  The  releasees  to  uses,  as  such^  could  neither 
d^troy  nor  support  the  contingent  uses;  and  now 
that  uses  are  in  most  cases  subject  to  the  same  rules 
aa  contingent  remainders,  such  a  power  is  wholly  un- 
aecessary. 

Uird  Chief  Justice  Wray^s  construction  of  the  sta- 
tute  is  the  best,  viz.  that  it  draws  the  whole  estate  of 
the  land,  and  also  the  confidence,  out  of  the  feoifees; 
the  which,  by  the  operation  of  the  statute,  shall  ren- 
der the  use  to  every  person  in  his  time  according  to 
the  limitation  of  the  parties,  or,  in  other  words,  the 
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true  construction  is  this,  that  upon  a  conveyance  td 
uses  operating  by  transmutation  of  possession,  imme- 
diately after  the  first  estate  is  executed,  the  releasees 
to  uses  are  divested  of  their  whole  estate ;  the  estates 
limited  previously  to  the  contingent  uses  take  effect 
as  legal  estates ;  the  contingent  uses  take  effect  as 
they  arise,  by  force  of,  and  relation  to,  the  seisin  of 
the  releasees  under  the  deed ;  and  any  vested  re* 
mainders  over  take  eflect  according  to  the  deed,  sub- 
ject to  open  and  let  in  the  contingent  uses.    This,  if 
established,  would  at  once  overthrow  the  fiction  of 
scintiUa  juris,  and  vnth  it  the  necessity  of  an  actual 
entry  to  revive  contingent  uses ;  and  would  in  every 
other  respect  place  contingent  uses  on  the  footing  of 
contingent  remainders,  which  Gawdy  thought  was  the 
real  intent  of  the  act 

To  ascertain  whether  this  was  the  intention  pf  the 
legislature,  it  will  be  necessary  to  keep  in  view  the 
provisions  of  the  statute,  which  are — 1.  That  the  cestui 
que  use  shall  be  deemed  in  the  possession  of  the  land 
for  the  like  estate  that  he  had  in  the  use  ; — S.  That 
the  estate  of  the  feoffee,  ^c.  to  uses,  shall  be  deemed 
to  be  in  cestui  que  use;  and,  8.  After  providing  for 
the  case  of  joint  feoffees  to  the  use  of  one  of  them, 
there  are  two  savings,  the.  one  of  the  rights  of  all 
persons  "  other  than  those  persons  which  be  seised, 
or  hereafter  shall  be  seised  of  any  lands,  *je.  to  any 
use,  confidence,  or  trust;"  and  the  other  of  the 
estates  of  the  feoffees  to  the  uses  in  their  own  right. 

Mr.  Fearne,  who  combats  this  doctrine  of  scintilla 
juris,  so  far  as  it  is  supposed  to  render  an  actual  entry 
necessary  to  revest  contingent  uses  divested,  argues 
from  the  words  of  the  act,  which  are,  that  where  any 
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person  is  seised  to  the  use  of  others,  such  other  per- 
sons sball  be  deemed  and  adju(%ed  in  lawful  estate 
aod  possession,  j^c.  to  all  intents,  constructions,  and 
purposes  in  the  law,  of  and  in  such  like  estates  as 
they  had  in  the  use,  ^c.  But  periiaps  this  is  not  the 
strongest  ground  that  can  be  taken,  as  the  majority  of 
the  Judges  in  Ghudleigh's  case  held  decidedly,  that 
by  force  of  these  words  contingent  uses  were  nqt 
executed  by  the  statute,  inasmuch  as  it  is  required 
ttat  there  should  be  a  person  entided  to  the  use  he- 
lore  the  sUitttte  can  operate ;  and  they  said  it  was 
-dear  that  none  can  stand  seised  to  the  use  of  him 
wlio  is  not,  neither  can  he  who  is  not  in  rerum  no- 
lur^a  hare  any  use.  It  is  not,  however,  necessary  for 
us/to  contend  against  this  opinion. 

Xord  Chancellor  Bacon,  in  his  reading  on  the  sta- 
,^te  of  os^  which  was  delivered  a  few  years  after 
the  deddon  in  Ghudleigh's  case,  admits  that  the  sta- 
tute did, not  int^d  to  execute  contingent  uses(i) ;  but 
nevertbelesB  holds,  thftt  the  word  ''  clearly,"  in  the 
daase,  that  the  estate  of  the  person  seised  to  the  use 
shall  be  vested  in  the  cestui  que  use^  seemed  properly 
and  directly  to  meet  with  the  conceit  of  scintilla  juris 
(I)^  as  well  as  the  words  in  the  preamble  of  extirpat- 

{i)p.42. 

(I)  In  this  pasflttgethe  word  conceit  is  eyidently  used  in  a  sense  ojf 
conlcii^  and  from  this  it  may  be  inferred,  that  Bacon  did  not  consider 
the  doctrine  as  decided.  He  would  never  have  treated  that  as  a  conceit 
which  all  the  Judges  had  decided  to  be  the  law  of  the  land.  He  him- 
»cif  was  Counsel  in  Ghudleigh's  case,  and  he  had  no  reason  to  be  out 
•f  temper  with  the  decision,  as  his  client  the  Defendant  had  a  verdict. 
Indeed,  he  opens  his  discourse  with  a  declaration,  that  by  Chudleigh's 

^  ihe  statute  was  reduced  to  a  true  and  sound  exposition ;  and  that 
K 
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ing  iEind  extinguishing  such  feoffments,  so  that  their 
estate  is  clearly  extinct(Ar).     And,  speaking  of  the  sav- 
ings, he  observesCZ),  that  "  the  first  and  second  cases 
are  not  penned  with  an  ac  $i^  but  absolute ;  that  cestui 
^ue  me  shall  be  adjudged  in  estate  and  possession, 
which  is  a  judgment  of  parliament,  stronger  than  any 
fine,  to  bind  all  rights ;  nay,  he  observes,  the  first 
clause  hath  further  words,  namely,  in  lawful  estate 
and  possession,  which  maketh  it  stronger  than  any  in 
the  second  clause.     For  if  the  words  only  had  stood 
upon  the  second  clause,  namely,  that  the  estate  of  the 
feoffee  should  be  in  cestui  que  use^  then  perhaps  the 
gift  should  have  been  special,  and  so  the  saving  super- 
fluous :  and  this  note  is  material  in  regard  of  the  great 
question,  whether  the  feoffees  may  make  any  regress ; 
which  opinion,  I  mean  that  no  regress  is  left  unto  them, 
is  principally  to  be  argued  out  of  the  savings,  as  shall 
be  now  declared :  for  the  savings  are  two  in  number : 
the  first  saveth  all  strangers  rights,  with  an  exception 
of  the  feoffees ;  the  second  is  a  saving  out  of  the  ex- 
ception of  the  first  saving,  namely,  of  the  feoffees,  in 
cases  where  they  claim  to  their  own  proper  use.     It 
had  been  easy  in  the  first  saving  out  of  the  statute, 
ether  than  such  persons  as  are  seised^  or  heres^er  shall 
be  seised  to  any  use^  to  have  added  to  these  words, 
executed  by  this  statute ;  or  in  the  second  saving  to 
have  added  unto  the  words,  claiming  to  their  proper 
use^  these  words,  or  to  the  use  of  any  other^  not  exe- 


W  p.  4r.  (/)  p.  50. 

he  was  induced  to  consider  the  statute  with  a  view  to  correct  the  many 
doubts  and  perplexed  questions  which  had  since  arisen,  as,  he  observes, 
it  cometh  to  pass  always  upon  the.  first  reforming  of  inveterate  errors. 
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mted  hy  this  ^atute :  but  the  regress  of  the  feoffee  is 
shut  out  between  the  two  savings  ;  for  it  is  the  right 
of  a  per8(m  claiming  to  an  use,  and  not  unto  his 
own  proper  use;  but  it  is  to  be  added,  that  the  first 
saving  is  not  to  be  understood  as  the  letter  implieth, 
that  feofiees  to  use  shall  be  barred  of  their  regress, 
in  case  that  it  be  of  another  feoffment  than  that 
whereupon  the  statute  hath  wrought,  but  upon  the 
same  feoffment ;  as,  if  the  feoffee  to  an  use  before 
the  statute  had  been  disseised,  and  the  disseisor  had 
made  a  feoffment  in  fee  to  /.  D.  his  use,  and  then 
the  statute  came:  this  executeth  the  use  of  the  se- 
cond feoffment ;  but  the  first  feoffees  may  make  a 
f^ress,  and  they  yet  claim  to  an  use,  but  not  by  that 
feoffment  upon  which  the  statute  hath  wrought." 

It  is  clear,  therefore,  that  Lord  Chancellor  Bacon, 
who  has  written  so  profoundly  on  uses,  thought,  that 
ahbough  contingent  uses  were  not  executed  by  the 
statote,  yet  there  was  no  scintUla  in  the  releasees, 
and  they  eould  not  enter. 

Let  us  suppose  a  feoffment  before  the  statute  to  A 
and  bis  heirs,  to  the  use  of  B  for  life,  remainder  to 
hb  first  and  other  unborn  sons  in  tail,  remainder  to 
C  in  fee.  Now  here  A  retained  the  entire  fee  simple^ 
and  executed  the  uses  as  they  arose  ;  if  we  put  the 
case  itfler  the  statute,  we  should  at  first,  perhaps,  be 
iD^ned  to  hold,  as  many  of  the  Judges  did,  ist.  That 
the  estate  for  life  was  absolutely  vested  in  B;  and, 
Sdty,  That  a  sufficient  estate  remained  in  A  to  serve 
the  contingent  uses,  which  would  have  superseded 
the  necessity  of  limitations  to  preserve  contingent 
nsea;  but  then  C's  reminder  is  a  serious  obstacle  to 
ftis  coostrucdon,  because  that  is  vested  in  him  by 
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force  of  the  statute  ;  and  it  would  be  difficult  for  A 
to  retain  a  sufficient  estate  consistentfy  with  the  Vest- 
ed remainder  in  C;  besides,  the  words  6f  tlie  statute 
were  satisfied  by  the  pbi^session  vested  m  B  for  Bfe, 
remainder  to  C  in  fee,  and  those  estates  exhausted 
the  entire  seisin  of  the  feoffee. 

But  as  on  the  one  hand  the  legislature  never  itf- 
tended'to  destroy  contingent  uses,  and  on  the  other, 
the  Judges  determined  that  an  estate  in  contingency 
was  no  estate  till  the  contingency  happened,  it  was 
necessary  to  support  them  by  holding  that  the  estates 
would  open  so  as  to  let  them  in  as  they  came  in 
esse.    Where,  however,  is  the  necessity  for  ainy  ^rm- 
tilla  juris  in  the  feoffees  f  As  we  are  compeHed  to 
hold  that  the  estate  is  executed  in*  the  remainder, 
man,  so  as  to  exhaust  the  seisin  of  the  feoffees  until 
the  raising  of  the  use,  what  is  there  in  the  act  which 
should  enforce  us  to  say  that  the  estates  shall  not 
open,  and  at  once  let  in  the  contingent  uses  as  they 
come  in  essef  The  intention  of  the  act  was  to  divest 
the  feoffee  of  every  thing :  he  was  seised  to  the  use 
of  the  unborn  c^s^wi  que  use,  and  when  they  come 
in  esse  the  words  of  the  statute  are  satisfied:  the 
common  law  is,  in  a  great  measure,  restored,  which, 
it  is  on  all  hands  agreed  was  the  intehtion  of  the 
act ;  and  a  fiction  is  got  rid  of,  to  the  mischievous 
consequences  of  which  we  never  advert ;  for  no  in- 
quiry is  ever  made  to  meet  the  difficulties  which 
arise  from  this  doctrine.    No  one,  for  instance,  .tak- 
ing an  estate  under  the  execution  of  a  power,  thinks 
of  asking  whether  the  releasee  to  uses  has  died  with^ 
out  an  heir.    It  behoves  lis,  therefore,  not  on  sliglit 
grounds  to  sanction  that  which  would  introduce  sucla 
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serious  consequences,  and  to  the  effect  of  which  we 
never  pmcticany  afttend(m). 

No  case  ever  occurred  in  {iraetke  in  which  the 
point  fsdrl^  arose.  It  is  indeed  said(n),  that  the  de- 
struction of  t!^s  iciTOitta  juris  occasioned  one  of  the 
objections  to  the  title  in  Wheate  v.  Hall(o}.  But  this 
otgectfon  was  certainly  not  pat  on  the  right  ground, 
for  the  releasee  to  the  uses,  whose  conveyance  is  sup- 
posed  to  hav6  destroyed  the  scintilla  juris  was  also 
donee  (f  the  power^  and  trustee  to  preserve  the  con- 
tingent uses.  The  real  question  therefore  was,  whe- 
ther  Ms  conveyance  did  not  release  or  extinguish  tfie 

power,  and  not  whether  it  destroyed  the  supposed 

scintilla. 

(m)  See  n.  (10)  to  6ilb.on  Uses,     (n)  Sand,  on  Uses,  vol.  1,  p.  164. 
p.  296.  (0)  17  Ves.  Jun.  80. 


Section  IV. 

OF  THE  SEYE.RAL  KINDS  OF  POWERS  DERIVING  THEIR  EFFECT  FROM  THE 
StA-rtJTE  OF  USES. 

Haying  thus  attempted  to  explain  the  nature  of 
powers  deriving  their  effect  from  the  statute  of  uses, 
it  remains  only,  in  this  chapter,  1st,  To  class  the  seve- 
ral kinds  of  powers  upon  which  the  statute  at  this  day 
operates,  and  lastly,  to  show  in  what  manner  they 
may  be  suspended,  extinguished,  or  merged. 

Powers  are  either  given  to  a  person  who  has  an  es- 
tate  fimited  to  him  by  the  deed  creating  the  power, 
or  who  bad  an  estate  in  the  land  at  the  time  of  the 
execution  of  the  deed ;  or  to  a  stranger  to  whom  no 
estate  is  given,  but  the  power  is  to  be  exercised  for 
his  own  btne&tj  or  to  &  taere  stranget  to  whom  no  es. 
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tate  is  ^ven,  and  the  power  is  for  the  benefit  of  others. 
The  two  first  may  be  distinguished  into  two  kinds^ 
ist,  Appendant  or  appurtenant ;  8d,  Collateral,  or  in 
gross.  The  third,  it  should  seem,  is  a  power  in  gross. 
The  latter  are  termed  powers  simply  collateral.(l) 

1.  1.  Powers  i^pendant  or  appurtenant  are  so  term- 
ed because  they  strictly  depend  upon  the  estate  li- 
mited  to  the  person  to  whom  they  are  ^ven.  Thus, 
when  an  estate  for  life  is  limited  to  a  man,  with  a 
power  to  grant  leases  in  possession,  a  lease  granted 
under  the  power  may  operate  wholly  out  of  the  life- 
estate  of  the  party  executing  it,  and  must^  in  every 
case,  have  its  operation  out  of  his  estate  during  his 
life.  An^  this,  as  well  as  every  other  power  which 
enables  the  party  to  create  an  estate  which  will  at- 
tach on  an  interest  actually  vested  in  himself,  is  a 
power  appendant  or  appurtenant. 

2.  Powers  collateral,  or  in  gross,  are  powers  given 
to  a  person  who  had  an  interest  in  the  estate  at  the 
execution  of  the  deed  creating  the  power,  or  to  whom 
an  estate  is  given  by  the  deed,  but  which  enable  him 
to  create  such  estates  only  as  will  not  attach  on  the 
interest  limited  to  him.  Of  necessity,  therefore,  where 
a  man  seised  i^  fee  settles  his  estate  on  others,  re- 
serving to  himself  only  a  particular  power,  the  power 
is  collateral,  or  in  gross.  A  power  to  a  tenant  fot 
life,  to  appoint  the  estate  after  his  death  amongst  his 
children(fl),  a  power  to  jointure  a  wife  after  his  death, 
a  power  to  raise  a  term  of  years  to  commence  from 
his  death,  for  securing  younger  childrens  portions, 
are  all  powers  collateral,  or  in  gross ;  the  estates  to 

(a)  Vide  infra. 

(1)  [See  Bergm  ei  aly.BenneU,  1  Cames'Ca.  !$•  Jacluonv.Daven 
port,  18  Johns.  Rep.  dOO  el  eeq."] 
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be  created  by  them  cannot  in  any  event  affect  the  life- 
estate  of  the  donee,  and  are,  therefore,  correctly 
termed  collateral,  or  in  gross ;  nevertheless  they  are 
considered  as  emoluments  annexed  in  privity  to  his 
estate,  or  as  a  part  of  his  old  dominion :  and  it  even 
seems  that  a  power  to  a  perfect  stranger  who  has  no 
estate  Umited  to  him,  to  charge  the  e9^sXt  for  his  ofwn 
benefit^  would  be  deemed  a  power  in  grqss(&). 

A  power  may,  with  reference  to  the  different  estates 
ill  the  land  over  which  it  rides,  have  different  as* 
pects ;  it  may,  in  regard  to  one,  be  a  power  append- 
ant ;  in  respect  to  the  other,  a  power  in  gross.  ITius, 
where  an  estate  is  settled  to  A^  for  life,  remainder  to  £, 
in  tail,  remainder  to  ^,  in  fee,  and  A  has  a  power  to 
jointure  his  wife  after  his  death,  this  power  is  collate- 
ral, or  in  gross,  as  to  the.  estate  for  life,  but  appendant 
or  appurtenant  as  to  the  remainder  in  fee.  It  may 
affect  the  latter,  but  can  never  attach  on  the  formen 

\1.  A  power  simply  collateral  is  defined  by  Sir 
Matthew  Hale  to  be  a  power  given  to  a  party  who  has 
no^  nor  ever  had,  any  estate  in  the  land.  As,  where 
such  power  is  given  to  a  stranger(c).  This  definition, 
however,  is  not  correct.  It  is  certainly  clear,  that  if  a 
man  seised  in  fee  reserve  a  power  of  revocation  to 
himself,  such  power  is  a  power  in  gross,  and  part  of 
bis  old  dominion ;  but  although  he  might  formerly 
have  been  owner  of  the  estate,  the  power  will  be 
Mxphf  collateral,  unless  his  interest  existed  at  the 
time  of  the  execution  of  the  deed,  so  that  by  the  re- 
vocation he  would  acquire  an  estate.  Again,  it  should 
seem  that  a  power  to  a  perfect  stranger  to  charge  the 
estate  for  his  own  benefit  would  not  be  deemed  a 
power  simply  collateral.  A  power  of  this  nature  may 

{b)  But  ace  Hutchinson  v.  Hammond,  infrcu  [p.  50.]    (c)  Hard.  415. 
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therefore  be  thus  defiaed :  A  pawer  1o  a  person  not 
haviag  any  interest  in  the  land,  and  to  whom  no  estate 
is  gi^en,  to  die^ose  of,  or  charge  the  estate  ia  favour 
of  some  other  person.  We  have  seen,  that  before 
the  statute  of  uses  ce^ui  que  use  might  direct  his  trus- 
tees to  convey  as  9  stranger  should  appoint.  When 
the  statute  came,  it  of  course  operated  on  the  decla- 
ration, or  direction  made  by  the  stranger ;  and  this 
wm  termed  a  power  simply  ^laterid.  Perhaps  the 
best  instance  that  can  be  ^given  of  it,  is  a  power  to  a 
stranger  to  revoke  la  settlement,  and  appoint  new  uses 
to  olhw  persons  designated  in  tbe  deed.  The  usual 
example  given  of  this  power  is  a  power  from  cestui 
que  use  b^ore  the  statute  to  his  feoffees  to  sell  the 
estate,  but  this  does  not  give  an  accurate  idea  of  such 
ia  |K>wer  ssnee  the  rtatute.  This  example  is  taken 
from  a  case  heard  in  the  rei^  of  Henry  the  Seventili, 
when  land,  unless  by  force  of  a  custom,  could  not 
be  devised  except  by  way  of  use.  The  Ju(%es,  there- 
fore, considered  the  will  as  affecting  only  the  equita- 
ble right  which  they  thought  might  be  disposed  of  by 
the  feoffees,  even  afler  they  had  departed  with  tbe 
legal  estate.  Since  the  statute,  such  a  power  would 
be  a  simple  declaration  of  trust  upon  which  the  sta- 
tute would  not  operate,  and  for  a  breach  of  which 
equity  only  could  relieve. 

This  classification  of  powers  is  important  only  with 
reference  to  the  ability  of  the  donee  to  suspend,  extin- 
guish, or  merge  the  power.  And  although  a  scienti* 
fie  arrangement  of  the  work  would  appear  to  require 
that  this  subject  should  be  considered  at  tbe  close  of 
the  volume,  yet  we  shall  find,  on  a  closer  examina- 
tion, that  we  could  not  well  proceed  till  this  learning 
was  (fiscussed. 
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Section  V. 


OF  TH£  M0D2S  BT  WHICH  POWERS  HAT  BE   SUSPENDED,  EXTINGUISHED, 

AND  MERGED. 

Wb  must,  therefore,  now  consider  the  various  modes 
by  which  powers  may  be  suspended,  extinguished, 
and  merged.  And,  first,  we  may  quickly  dispose  of 
powers  Amply  collateral,  for  the  donee  thereof  can- 
not by  any  act  whatever  suspend  or  extinguish  his 
power(a)(I).  Thus,  it  was  resolved  in  Digges's  case^ 
that  he  who  hath  a  power  to  revoke  estates,  and  has 
no  estate  himself  in  the  land,  cannot  by  fine,  feoff- 
ment, or  release,  extinguish  this  power,  because  it  is 
but  an  authority,  and  no  interest,  as,  if  ^devise  be,  that 
a  man  shall  sell  certain  land,  and  the  person  autho- 
rized levies  a  fine,  or  executes  a  feoff^ment,  or  re- 
leases aD  his  right,  yet  he  may  afterwards  sell  the 
hnd{b).  And  the  law  is  the  same  as  to  powers  cre- 
ated by  way  of  use.  Nor  can  such  powers  be  barred  or 
extinguished  by  the  act  of  any  other  pei^son.  There- 
fore, where  a  stranger  had  a  power  to  raise  a  term  of 
years  for  securing  a  sum  of  money,  although,  the  free^ 
holder  levied  a  fine,  and  five  years  passed  without 
any  claim,  Lord  Hardwicke  held  that  the  power  was 

(a)  15  a  7.  foL  11.  b.;  1  Rep.  (ft)  Mo.;  and  see  ace.  Co.  Litt. 
11 1, 1  r4 ;  Mo.  605.  237  a.  265  b. 

(I)  TTitt  is  a  case  always  referred  to  on  this  subiect    As  every  one 
kt»  not  the  year-books  at  hand,  a  literal  translation  of  the  case  is  in*^ 
^»ted  in  the  Appendix,  No.  L 
L 
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still  subsisting,  and  might  accordingly  be  exemsed(c). 
In  the  case  of  Hutcheson  v.  Hammond((2),  where  a 
testatrix  gave  a  fund  to  A,  for  life,  and  after  his  de* 
cease  to  his  daughter,  and  willed,  that  if  she  should 
marry  without  her  father's  consent,  then  he  should 
have  a  power  to  appoint  the  fund  to  wham  he  pleased ; 
it  was  not  necessary  to  decide  the  point ;  but  Mr. 
Justice  Bullersaid,  that  he  was  clear  the  power  could 
not  be  released,  for  which  he  cited  Go.  litt.  266  b ; 
Brownlow,  210.    The  first  reference  is  to  the  case 
before  mentioned,  of  a  power  to  executors  to  sell, 
and  I  have,  not  been  able  to  find  any  thiqg  i^  Brown* 
low  on.  this  question.    But  it  should  seem  that  Die 
learned  Judge's  optnion  cannot  be  supported ;  for  as 
the  power  was  for  the  Other's  own  benefit,  it  ought^ 
perhaps,  to  have  been  deemed  a  power  in  gross,  which 
therefore,  as  we  shall  hereafter  see,  he  might  re- 
lease ;  and  although  the  power  was  merely  equitable, 
yet  in  these  cases  equity  must  follow  the  law. 

As  to  powers  annexed  to  the  land,  we  may  consider, 
secondly.  What  acts  vnil suspend  these  powers;  third- 
ly,  What  acts  will  destroy  powers  appendant,  but  not 
powers  in  gross ;  and  so,  fourthly,  i  canverso;  fifthly, 
we  may  treat  of  the  cases  common  to  both  these 
powers  ;  and,  lastly,  we  may  consider  in  what  cases 
these  powers  are  merged. 

II.  Secondly,  then.  As  to  the  suspension  of  powers 
appendant,  and  in  gross.  With  respect  to  the  former  ; 

If  a  tenant  for  life,  with  a  power  of  revocation,  grant 
a  lease,  rent-charge,  £^c.  to  tsdce  effect  out  of  his  interest. 

(c)  Willia  V.  Shorral,  1  Atk.  474.        (d)  3  Bro.  C.  C.  128. 
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natonl  equity  requires  that  he  should  not  be  permit* 
ted  to  defeat  this  interest(^). 
In  Snape  v.  Turton,  a  teeant  for  life,  with  general 
power  of  revocation,  first  made  a  lease  for  a  month, 
and  then,  reciting  his  power,  granted  the  reversion  to 
aootber  in  fee,  to  whom  the  lessee  attorned.  And  it 
WIS  determined  tiiat  the  lease  for  a  jear  suspended 
tiie  power,  but  only  as  to  the  lease,  and  should  be 
good  for  the  reversion  m  fee  in  presenti.  The  deci- 
sum,  howev^,  was,  that  the  lease  and  release  was 
one  ifisurance,  and  a  good  revocation(X).  In  a  later 
eax{g\  Snipe  v.  Turton  was  cited  as  an  authority, 
tfiat  a  lease  for  years  suspends  the  power  of  revoca- 
6on  during  the  term^  but,  it  is  added,  that  none  would 
veoture  on  this. 

bi  a  case  in  Moor(A),  a  man  covenanted  to  stand 
seised  to  the  use  of  himself  for  Ufe,  with  remainders 
over,  Mth  a  g^ieral  power  of  revocation.    He  then 
Bitde  a  lease  for  years  to  a  stranger,  and  afterwards, 
during  the  term,  he  revoked.    The  question  was, 
whether  he  could  revoke,  or  whether  he  had  sus« 
pended  his  power  of  revocation  by  hki  lease  during 
fte  term.     Coke,  Chief  Justice,  held  that  he  might 
fevoke  all  except  the  term  ;  and  that  if  one  make  a 
eoDveyance,  with  power  to  make  leases,  and  with 
power  of  revocation,  if  he  make  a  lease,  he  may  re- 
voke for  the  residue.  But  the  doubt  here  was,  where 
lie  tad  Bot  power  to  make  leases,  and  yet  made  a 
lease.    And  at  last  the  court  were  divided  in  opinion. 

(e)  Hard.  415,  Attorney-Gene-  (g)  Lord  Mordaunt  v.  the  Earl 

fti  «.  GndjU,  Bunb.  9S;  Good*  of  Peterborough,  3  ELeb.  305. 

i%ht «.  Cslor,  Dongl.  477.  (A)  Telland  v.  Ficlb,  788,  S.  C. 

(f)  Cto.  Car.  472;   1  Jo.  392;  noni.    Yeoland  v.  Fettis,    1   Bo. 

SBo.  Ate. 5^,  pi  S.  1  Cha.  Bep.  Abr. (K)  pi.  3. 

iia. 
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According  to  Roll,  they  agreed  that  he  could  not  re- 
voke duriDg  the  leased  and  it  was  doubted,  whether 
he  could  revoke  even  after  the  lease. 

In  a  prior  case(i)  there  is  an  admirable  argument 
against  the  suspension  of  the  power.  It  was  ai^ued 
by  analogy  to  the  case  of  a  lease  by  one  joint-tenant, 
whicH  will  not  impede  the  jus  accrescendi^  to  a  lease 
by  tenant  for  life,  who  might  still  surrender,  and  to 
the  case  of  a  lessee  for  life,  with  a  condition  to  have 
a  fee,  where  a  lease  for  years  would  not  suspend  the 
power  to  increase  the  estate  by  the  condition.  It  was 
aHowed  that  the  lease  ought  not  to  be  defeated  ;  but 
it  was  insisted  that  the  doctrine  of  absolute  suspension 
would  be  highly  imschievous,  when  all  men  of  landed 
property  having  made  leases  would  be  disabled  to 
revoke,  or  to  make  jointures,  or  advance  their  issue 
with  the  rents  and  reversions. 

At  this  day^  it  is  quite  dear  that  a  lease  for  years 
granted  out  of  the  interest  of  the  donee  of  the  power 
cannot  be  defeated  by  a  subsequent  exercise  of  the 
power,  for  the  power  is,  quoad  that^  suspended.  The 
question  then  is,  what  is  the  operation  of  a  suspension  ? 
Does  it  merely  postpone  the  estates  created  by  the 
power,  or  does  it,  according  to  the  above  opinion  in 
Roll,  actually  suspend  the  very  right  of  executing  the 
power  ?  It  seems  clear  that  it  only  postpones  the 
vesting  in  possession  of  the  estates,  and  that  a  power 
may  be  exercised  although  it  be  suspended.  This 
seems  to  have  been  taken  for  granted  in  the  case  of 
Goodright  V.  GzXox{k\  where  tenant  for  life,  with  a 
general  power  of  revocation,  first  granted  a  lease  out 
of  his  interest,  and  then  revoked  during  the  term. 

(t)   Anon    Mo.  612;  and  see        (i)  I)oiigl.477. 
Bidlock  V.  Thorne^  Mo.  615. 
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And  it  was  determined,  that  the  power  was  well  exe- 
cuted, sufcgect  to  the  lease.    And  the  word  ^  suspen- 
don"  seems  to  have  been  used  in  the  same  sense  in 
Soape  V.  Tuiton.    This  also  was  the  opinion  of  my 
Lord  Chief  Justice  Coke.  Indeed,  the  point  has  been 
90  long  oonsidered  as  setded  in  pracdee  that  it  would 
DOW  be  too  late  to  subvert  it,  were  it  even  contrary  to 
hw,  for  cammufds  error  facU  jus.    But  if  we  recur 
to  first  prindples  we  shaU  not  hesitate  to  pronounce 
the  point  free  from  doubt.    Gonnder  the  case  before 
the  statute  of  uses:  .4,  legal  tenant  for  life,  and  equi- 
table tenant  in  fee  in  remainder,  first  grants  a  legal 
Jcase  to  B9  and  then,  during  the  term^  conveys  his 
life  interest,  and  directs  his  trustee  to  convey  the  in- 
heritance  to  C.    Of  the  legality  of  this  no  doubt  can 
be  entertained.    The  case  stands  thus  since  the  sta- 
tute: the  legal  tenant  for  life  and  donee  of  the  power ^ 
which  comes  in  place  of  the  equitable  fee  before  the 
statute,  first  grants  a  lease  to  jB,  and  then  appoints  to 
Cin  fee.   It  is  very  right  to  hold  that  he  shall  not  de- 
feat Im  own  grant ;  but  what  is  there,  subject  to  that, 
to  prevent  tfie  immediate  operation  of  the  statute  of 
uses,  when  before  the  act  the  trustee  would  be  clearly 
seised  to  the  use  of  the  appointee  from  the  very  ex- 
ecation  of  the  deed,  and  the  statute  expressly  extends 
to  remainders.    On  the  one  hand,  this  doctrine  can- 
not be  productive  of  any  inconvenience,  whereas  a 
contrary  determination  might,  in  some  cases,  actually 
operate  as  an  extinguishment  of  the  power. 

As  to  powers  in  gross^  they  are  independent  of  the 
estate  of  the  donee,  and  would  not  therefore  be  sus- 
pended  by  the  grant  of  a  lease.  In  Edwards  v.  Slater(^), 

<<)  Hard.  410. 
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It  was  bdden,  ibat  where  a  tenant  for  fife  oommitted 
a  forfeitcffe  by  accepting  a  feoffment,  and  then  exer- 
cised a  power  in  gross,  and  afterwards  a  remainder- 
man  entered  and  reduced  the  estates,  the  power  waft 
well  executed,  as  the  donee  had  a  rigfd  to  make  it 
And  on  the  same  princ^e  it  was  said,  that  if  the  te- 
nant for  life  had  been  disseised,  and  then  had  exer- 
dsed  his  power,  and  had  entered,  this  would  ha^e 
reduced  the  right  to  an  actual  estate. 

These  observations  do  not  apjdy  to  leases  granted 
under  die  same,  or  any  other  power,  nor  to  leases 
lor  fife,  or  a  total  disposition  of  the  estate  for  fife. 
The  former  witt  be  a  su]:gect  of  future  inquiry ;  and 
the  latter  we  are  now  to  confer  in  treating  thirdly 
of  the  extinguishment  of  powers  a^endant 

III.  We  have  seen  that  a  charge  on  the  estate  to 
which  the  power  is  appendant  suspends  the  power 
during  the  interest  granted ;  it  follows,  therefore,  on 
the  same  principle,  that  a  total  alienation  of  the 
estate  must  operate  as  an  extinguishment  of  the  pow- 
er. Thus,  if  tenant  for  life,  with  a  power  to  grant 
leases  in  possession,  convey  away  his  life-estate,  the 
power  is  gone ;  it  is  no  longer  possible  for  the  donee 
to  execute  it,  inasmuch  as  it  would  be  derogatory  to 
his  own  grant(m).  Where  a  tenant  for  fife  intends 
to  mortgage  or  sell  bis  estate,  and  it  is  wished 
to  preserve  his  powers,  the  estate  is  only  demised 
for  a  long  term,  depending  on  the  fife  of  the  te- 
nant for  life,  who  is  made  to  covenant  with  the  mort- 
gagee, or  purchaser,  to  exercise  the  powers  as  he 

(m)  8eeDM|^  293.  And  see  ed for  the  letter  P.  SeethecMe. 
Cooke  V.  BromdiiU,  Noy,  66.  Note,  This  seems  to  huve  misled  Sir  Mat- 
the  letter  L  qqpears  to  be  misprlftt-    tbew  Hale ;  see  Hard.  413. 
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shall  direct.  80  where  he  joins  in  a  recoveiy  the  unU 
versa!  practice  is  to  convey  only  during  the  joint  lives 
of  himself  and  the  tenant  to  the  precipe.  And  it  is 
also  customary  ia  these  cases,  to  insert  an  express  de- 
claration that  the  demise  or  conveyance  shall  not 
affect,  biit,  oa  the  contrary,  be  subservient  to,  the 
powers.  These  precantions  apply  to  powers  in  gross 
as  well  as  to  powers  appendant,  because  the  object  is 
to  leave  a  reveraioo  in  the  tenant  for  life(fi) ;  and  as 
the  gnutfee  takes  tfie  estate  ml^eci  to  the  power,  no 
fraad  is  counutted  on  him,  and  the  power,  therefore, 
may,  It  should  seem,  be  executed  in  the  same  manner 
as  if  the  donee  had  not  parted  with  any  portion  of 
his  estate.  Sometimes  upon  a  recovery  the  estate  is 
conveyed  for  the  joint  lives  of  die  tenant  to  the  pre* 
dpe  and  the  tenant  for  life ;  and  a  clause  is  inserted 
for  making  void  the  conveyance,  in  case  a  very  large 
sum  is  not  paid  within  a  given  time  to  the  tenant  for 
life :  the  money  of  course  is  not  paid,  and  then  the 
tenimt  for  life  is  in  of  his  old  estate  to  which  the 
powers  are  annexed  ;  nor  does  this  mode  affect  the 
vatidity  of  the  recovery,  it  being  sufficient  that  the 
tenant  to  the  precipe  had  the  freehold  at  the  time  of 
suffering  the  recovery. 

In  the  case  of  Roper  v.  Halifax(o)  there  was  a  set- 
tlement, with  a  power  of  sale  in  the  trustees,  with  the 
consent  of  the  tenant  for  life.  A  recovery  was  suf- 
fered, in  which  the  tenant  in  tail  only  was  vouched, 
which  was  to  enure,  to  confirm  the  estates  previous 
to  the  estate  tail,  and  the  powers  annexed  to  them,  and 
subject  thereto,  to  the  joint  appointment  of  the  father, 

(n)  Wde  post  of  an  arguuu^nt  is  added  to  the  case 

(0)  0.  B.  T.  &  M.  Terms  ldl6.    in  the  Appendix,  in  favour  of  the 
MS.  Appendix,  No.  2.  The  sketch     destmction  of  tfce  ppwer. 
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tenant  for  life,  and  son,  tenant  in  taU  under  the  set* 
tlement.  The  deed  making  the  tenant  to  the  precipe 
contained  the  100,0002.  clause,  as  it  is  called ;  and  the 
estate  was  vested  in  the  tenant  to  the  precipe  for  the 
joint  lives  of  him  and  the  tenant  for  life  only.  The 
father  and  son  made  a  joint  appointment  (subject  to 
the  aforesaid  estates  and  powers),  to  new  uses ;  and 
the  trustees,  and  the  father  and  son,  conveyed  (subject 
as  aforesaid)  to  new  uses,  recapitulating  the  old  ones 
previously  to  the  estate-tail,  and  new  powers  of  sale, 
2^c.  were  ^ven.  It  was  held,  that  the  power  of  sale 
under  the  ori^nal  settlement  was  not  destroyed  by 
*  the  recovery  or  by  the  new  settlement. 

Lord  Mansfield  held,  that  where  the  conveyance  by 
the  tenant  for  life  was  only  by  way  of  mortgage,  the 
power  was  not  destroyed,  as  it  would  be  contrary  to 
the  intention  of  all  the  parties  to  hold  that  the  power 
was  extinguished(/>).  But  in  the  case  of  Vincent  v. 
£nnys(9),  it  was  held  by  Lord  Chancellor  King,  that 
a  power  to  a  tenant  for  life  to  grant  leases  was  de- 
stroyed by  a  mortgage  made  by  him,  and  a  tenant  for 
life  in  remainder  under  the  same  settlement ;  and  the 
same  point  was  decided  the  same  way  a  few  days  be- 
fore(r).  And  the  case  before  Lord  Mansfield  was 
certainly  decided  in  opposition  to  the  general  senti- 
ments of  the  Profession,  and  appears  to  have  been 
grounded  on  this  opinion,  that  a  mortgage  was,  even 
at  law^  a  mere  security  for  the  debt,  and  not  an  ac- 
tual conveyance.  Thus,  shortly  afterwards,  he  held, 
that  a  mortgagee  to  whom  a  term  had  been  assigned 
'  could  not  be  sued  as  assignee  of  all  the  interest  of 
the  mortgagor  before  he  took  possession(0.    But  in 

{p)  Ren  V.  Bulkeley,  DougL  29S.        (r)  Corker  v.  Bnnyg,  ib. 

{q)  3  Yin.  Abr.  432,  pi.  10.  {$)  Eaton  v.  Jaques,  Doogl.  445. 
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Stone  r.  £vaQ(09  before  Lord  Kenyon,  his  lordship  ex- 
pressly declared,  that  he  could  not  subscribe  to  the  doc- 
trine laid  down  in  Eaton  v.  Jaques,  and  would  over- 
rule it  without  hesitation(2/),  and  it  has  since  been  over- 
ruled(w).  The  cases  of  Ren  v.  Bulkeley,  and  Eaton 
V.  Jaques,  depend  so  strictly  on  the  same  principle 
that  it  is  impossible  to  ever-rule  one  without  shaking 
the  other.  We  may  therefore  consider  it  clear,  that  a 
conveyance  of  the  whole  life-estate,  although  by  way 
of  mortgage,  would  now  be  deemed  an  extinguish- 
ment of  a  power  appendant  or  appurtenant(:r). 

The  doctrine  of  the  extinguishment  of  powers  has, 
in  some  cases,  been  carried  to  a  great  length  in  prac- 
tice. In  a  recent  case  A  was  tenant  for  life,  under  a 
settlement,  with  remainders  over,  in  which  there  was 
a  power  of  sale  and  exchange  to  be  exercised  with  her 
consent,  and  the  usual  power  of  appointing  new  trus- 
tees with  her  consent.  On  her  second  marriage  she 
conNeyed  all  her  estates,  by  lease  and  release,  to  trus- 
tees  and  their  heirs,  to  the  use  of  trustees  for  600 
years,  upon  certain  trusts,  remainder  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  to  the  use  of  trustees  in  fee,  for  her  se- 
parate use.  New  trustees  were  appointed  under  the 
power,  and  the  usual  deeds  executed.  It  was  ebjected, 
by  a  purchaser,  that  A's  power  to  consent  to  a  sale 
wifi  suspended  or  extinguished  by  her  conveyance  on 
her  second  marriage.    In  answer  to  this  objection  it 


(0  Wood&U's  L.  and  T.  113;  {w)  Copeland  v.  Stephens,  1 
Abbot  oo  Jf  erch.  14,  n.  b.  Bamw.  &  Aid.  593. 

(u)  And  see  Mayor,  &c.  of  Car-  {x)  Long  v.  Rankin,  which  now 
Mt  V.  filamire^  8  East,  487.  stands  for  judgment  in  Dom.  Proc. 

inyolves  this  point. 
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was  urged,  fbat  if  the  case  were  considered  as  it 
would  have  stood  before  the  statute  of  uses,  the  fee 
would  be  in  the  trustees,  in  trust  for  A,  for  life,  with 
remainders  over,  with  a  power  to  sell  with  her  consent. 
Now  a  mere  conveyance  not  operating  by  wrong,  of 
her  life-estate  to  other  trustees,  in  trust  for  herself, 
could  not  possibly  disturb  her  power ;  it  would  in  no 
manner  affect  the  interest  to  be  defeated  by  the  exer- 
cise of  the  power.    Why  sho.uld  not  the  trustee  con- 
vey according  to  his  trust,  by  her  direction,  as  well 
after  as  before  the  execution  of  such  a  conveyance  ? 
The  only  instance  in  which  a  power  like  the  present 
could  be  affected  before  the  statute,  by  a  simply  con- 
veyance of  the  interest,  was  where  the  rights  of  thir4 
persons  were  let  in  upon  the  estate*    If  t^e  tenant  for 
life  sold  the  estate  to  a  stranger,  and  an  intentioa 
should  be  collected  that  he  was  to  retain  the  estt^ 
discharged  from  the  power,  that  would  a^ect  the  con* 
science  of  the  trustee,  and  be  a  bar  to  his  selling,  al- 
though with  the  consent  required  by  the  settlement 
The  case,  it  was  aaid,  in  no  respect  differed  since  the 
statute.    It  would  not  be  eontepded  that  the  mere 
transfer  of  the  life-est;ate  defeated  th^  power  in  the 
trustees,  unless  by  preventing  A  from,  consenting  to 
an  exercise  of  the  power.    There  wfts  not  any  rule 
of  law  which  prevented  A  from  consenting.    Her 
consent  would  not  affect  third  persons,  but  still,  mer^ 
ly  so  far  as  related  to  her  interest,  act  upon  her  life- 
estate  under  the  original  settiement.    It  was  consi- 
dered, therefore,  that  by  removing  the  term  of  fiOO 
years  out  of  the  way  the  power  might  be  exercised 
with  effect.    But  in  order  to  obviate  all  difficulty,  it 
was  recommended  that  A  should  appoint  the  estate 
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toberself  for  life.  She  would  then  be  in  of  her  old 
use,  and  nu^t  well  execute  her  power.  It  would  be 
Ac  mere  case  of  a  conveyance  of  the  life-estate,  by 
an  Innotent  conveyance,  to  a  releasee,  to  the  use  of 
herself  for  life.  The  use  she  would  take  under  the 
conveyance  would  in  no  respect  be  different  from  the 
use  which  was  before  vested  in  her.  If  no  use  had 
been  dedared,  the  old  use  would  have  resulted  to  her, 
and  the  express  limitation  of  the  use  would  not  ren« 
der  it  a  new  one. 

The  purchaser,  however,  chose  to  be  himself  at 
the  expense  of  an  act  of  parliament,  by  which — after 
recitii^  that  doubts  had  arisen,  whether,  upon  the  ex- 
ecotion  of  the  settlement  on  the  second  marriage,  .^'s 
powers  of  consenting  to  a  sale,  and  to  the  appoint- 
ment of  new  trustees,  did  not  become  suspended  or 
extinguished ;  and  in  case  such  powers  were  only  sus- 
pended, whether,  upon  the  execution  of  the  deeds 
appointing  new  trustees,  the  same  did  not  become 
absolutely  extinguished — ^the  powers  were  confirmed. 
Tbe  ofgections  were  not  considered  of  much  weight, 
iMiou^  the  act  was  suflTered  to  pass.  It  would  cer- 
tttoly  be  desirable  in  such  cases  to  compel  the  par- 
ties to  first  try  the  point  at  law,  for  such  acts  of  par- 
Bament,  although  passed  merely  to  obviate  doubts 
wUch  may  not  be  well  founded,  are,  in  time,  quoted 
as  precedent9,  and  relied  upon  as  showing  the  opinion 
of  i3ud  Judges  of  the  House(:r). 

Where  an  estate  is  limited  to  such  uses  as  A  shall 
appomt,  and  in  default  of  and  until  appointment  to 
bim  in  fee,  the  power  is  clearly  appendant ;  and  by 
a  conveyance  of  his  interest  would  be  destroyed.  This 
point  is  very  important^  as  the  limitation  is  similar  in 

(x)  TiitpoH.in.'] 
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effect  to  the  usual  limitation  to  bar  dower,  of  which 
we  shall  hereafter  have  occasion  to  speak.  In  Penn  v. 
Peacock(y),  an  estate  was  conveyed  to  a  trustee  in 
fee,  in  trust,  to  pay  the  rents  to  the  separate  use  of 
a  woman  for  life,  and,  after  her  decease,  in  trust,  for 
such  uses  as  she  should  by  will  appoint,  and  for  want 
of  appointment  to  her  own  right  heii*s.  She  joined 
with  her  husband  in  conveying  the  estate  by  demise, 
with  a  fine,  to  a  mortgagee.  And  it  was  insisted  for 
her,  that  she  had  but  a  mere  naked  power  without 
any  interest,  and  could  not  be  barred  by  the  fine. 
Lord  Talbot,,  however,  held  that  it  was  a  power  cou- 
pled with  an  interest,  and  annexed  to  her  inheritance, 
and  so  destroyed  by  a  fine,  since  that  a  lease  and  re- 
lease,  or  any  other  conveyance,  will  carry  with  them 
all  powers  that  are  joined  to  the  estate. 

This  case  appears  clearly  to  answer  an  objection 
sometimes  taken,  that  where  the  power  only  author- 
izes a  disposition  by  rviU^  the  title  cannot  be  accepted ; 
for  it  is  clear,  that  where  the  party  could  convey  the 
fee  if  the  power  were  void,  he  may  make  a  good 
title,  as  he  would  not  be  permitted  to  avoid  his  own 
grant  by  a  future  exerdse  of  the  power(I).  But  where 
he  cannot  convey  the  fee  independendy  of  the  power, 
the  objection  holds ;  as  if  he  was  tenant  for  life  of 
the  legal  estate,  remainder  to  such  uses  as  he  should 
appoint  by  witt, remainder  to  a  trustee  in  fee,  intrust 

(y)  For.  41. 

(I)  Kirkpatrick  Vi  Capcl,  V.  C.  T.  T.  1819.  MS.  Bequest  to  trus- 
tees of  funds,  in  trust  for  ^,  for  life,  remainder  for  such  persons,  &c. 
as  he  should  appoint  by  will.  In  default  of  appointment,  in  trust  for 
his  executors  or  administrators.  It  was  held  that  he  might  assign  the 
fund  absolutely. 
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for  bis  right  heirs,  there  the  estate  for  life  and  remain- 
der  cannot  coalesce,  but  his  right  heir  would  take  as 
a  purchaser,  and,  consequently,  the  destruction  of  the 
power  would  not  help  the  purchaser(z). 

It  is  to  be  observed,  that  as  to  the  destruction  of 
the  power  the  effect  is  the  same,  although  the  estate 
is  conveyed  by  operation  of  law.  Thus,  it  has  been 
determim^d,  that  where  a  man,  tenant  for  life,  with 
remainders  over,  and  the  ultimate  remainder  to  him- 
self,  in  fee,  with  a  power  of  revocation,  became  bank- 
rupt)  the  life- estate  and  remainder  in  fee  vested  in  the 
as^gnees,  and  his  power  of  revocation  was  gone(a). 

IV.  As  to  the*  eaiinguishment  of  powers  collateral 
or  in  gross.  An  assignment  of  tatum  statum  suurn^ 
or  other  alteration  of  the  estate  for  life,  does  not  af. 
feet  such  a  power;  so  if  the  donee  be  tenant  for 
years,  and  survive  the  years,  still  he  may  exercise  his 
poweKW?  because  the  power  does  not' fall  within  the 
com^iss  of  his  estate,  but  takes  effect  out  of  an  in- 
terest not  vested  in  him. 

And  although  the  tenant  for  life  assume  to  pass  a 
fee,  yet  if  he  convey  by  an  innocent  conveyance,  as 
a  baigmn  and  sale(c),  covenant  to  stand  sefeed,  or 
lease  and  releaseCrf),  the  power  will,  not  be  destroyed, 
for  this  obvious  reason,  that  the  conveyances  enume- 
rated pass  only  what  the  tenant  for  life  lawfully  may 

W  See  Parkes  v.  White,    11  (c)  Edwards  v.  Slater,  Hardr. 

Ve».  juB.  209.  .  410 ;  Jenkins  v.  Kemis,  1  Ch.  Ca.^ 

{a)  Anon.  Lofft  71 ;   Doe  r.  103. 

BntaiB,  3  Bam.  and  Aid.  93 ;  see  (d)  Phitton's  case,  cited,  Hardr. 

Tkorpc  «.  Goodhall,  17  Ves.  jnn.  412 ;  Scrope  v.  Offley,  4  Bro.  P. 

3S8.460.  C.  237.    See  p.  241,  where  it  ap- 

(ft)   Serille   v.   Blacket,   1    P.  pears,that  the  appointee  recovered 

Wmft.  777.  in  ejectment 
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pass,  viz.  his  estate  for  life ;  so  if  the  donee  of  a  pow* 
er  io  gross  be  only  tenant  for  years  an  assignment  of 
his  whole  term  will  not  defeat  his  power(^).  And  by 
a  parity  of  reason,  a  re-conveyance  or  re-assignment 
to  the  donee  of  the  power  will  not  affect  it. 

The  cases  have  generally  turned  on  particular  pow- 
ers,  as  a  power  of  jointuring,  or  a  power  of  charging 
with  younger  children's  portions  j  but  they  seem  to 
establish  this  general  principle,  that  every  power  in 
gross  may  well  be  exercised,  although  the  donee  may 
have  previously  parted,  by  an  innocent  conveyance, 
with  the  estate  to  which  it  was  annexed,  in  privity. 
Where  a  person  is  tenant  for  life,  with'  a  power  to  ap- 
point the  reversion,  or  tenant  for  Hfe,  with  remainders 
over,  with  a  power  of  relocation,  in  the  first  case, 
the  power  is  wholly  a  power  in  gross ;  in  (he  second, 
it  is  in  gross  as  to  the  remainders,  although  appen- 
dant to  the  life-estate.  But,  nevertheless,  it  has  been 
doubted,  whether,  in  either  case,  the  donee  can  ex- 
erdse  his  power  after  having  departed  with  his  life- 
estate.  Mr.  Booth,  it  seems,  entertained  this  doubt. 
It  is  said,  that  in  a  case  where  A  was  tenant  for  Hfe, 
with  retnainder  to  such  uses  as  he  and  his  wife,  not- 
withstanding  her  in&ncy,  should  appoint,  and  they 
executed  an  appointment  during  her  infancy,  and  A 
conveyed  his  estate  for  life,  by  lease  and  release,  by 
way  of  mortgage;  he  (Mr.  Booth)  doubted  whether 
a  new  appointment,  on  her  coming  of  age,  would  make 
good  the  security,  the  husband  having  parted  with  his 
estate  for  life,  wMch  (he  thought)  destroyed  the  power 
df  appointment.    To  avoid  any  doubt  on  this  point, 

(e)  Satile  v.  Blucket^  1  P.  Wms.  777. 
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where  A  is  tenant  for  Ufe,  remainder  as  be  shall  ap* 
poiot,  it  is  usual  to  first  appoint  the  estate,  and  then 
convey  the  Kfe-estate.    And  this,  it  is  quite  clear,  may 
be  done  by  the  same  deed;  although,  ex  abundardi 
caufeld,  some  have  exercised  the  power  by  one  deed, 
and  conveyed  the  estate  by  another.    It  wiU  here, 
boirever,  be  proper  to  inquire,  whether  the  above 
opinion  can  be  supported.    A  difference  of  opinion 
has  certainly  been  expressed     In  Roll's  repoit  of 
Soape  and  *T\ifton(f)^  the  court  said,  that  if  tenant  for 
life,  with  power  of  revocation,  makes  a  lease  for  life, 
that  suspends  his  power  as  to  the  fee.    This,  how- 
ever, it  is  conceived,  meant  only  that  he  could  not 
itfeia  the  lease  for  life.     In  Clarke  v.  Philips(^),  it 
s  said,  that  Keeling  and  Twisden  were  of  different  opi- 
oiods  in  this  point,  viz.  If  he  that  hath  power  of  revoca- 
tm  over  lands  make  a  lease  for  life,  whether  it  sus- 
pencb  the  power  only,  as  a  lease  for  years  would  do, 
or  exfinguisb  it  as  a  feoffment(I).    And  in  Herring]^r. 
Brown,  Justice  Lutwich  said,  that  if  a  power  of  revo- 
catfoB  is  annexed  to  an  estate  for  life,  and  that  estate 
^termk^s  before  the  power  is  executed,  by  that 
means  the  power  is  extinguished(A).    This  is  all  the 
Wtbority  th^t  I  have  met  with  in  favour  of  the  extinc- 
(ion  of  the  power,  and  it  must  be  admitted  not  to  be 
of  much  weight.     For  Keeling  and  Twisden  were  op- 
posed to  each  other,  and  Justice  Lutwich's  opinion 
in  Herring  and  Brown  was  over-ruled  by  six  Judges. 

Cfjihb.  263,  pi.  2.  {h)  1  Ventr.  42. 

(^)Carth;24. 

(I)  Eeble  states,  that  Keeling  and  Moreton  were  opposed  to  Twis- 
ien.  Neitlier  of  the  Reporters  states  what  estate  the  donee  of  the 
ptwer  had.    2  Keb.  555^  nom.  Clerk  v.  Pjwell. 
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On  the  other  hand,  the  decision  in  Edwards  v.  Slater 
is  directly  the  other  way.  There  the  donee  made  a 
bargain  and  sale  in  fee,  and  Lord  Chief  Justice  Hale 
expressly  said,  that  if  the  bargainor  had  a  power  cf 
revocation^  he  might  weU  execute  it  after  the  executing 
this  com)eyance(i)  :  and  he  said,  that  if  the  tenant  for 
life  had  a  power  of  revocation,  and  should  make  a 
lease,  that  would  not  destroy  his  power,  A^cat/^  no  ^^to^^ 
is  displaced  by  it.  So,  in  Savile  v.  Blacket(/:),  there 
was  a  tenant  for  99  years,  if  he  should  so  long  live^ 
with  a  power  to  charge  the  lands;  and  Liord  Mac- 
desfield  held,  that  he  would  have  had  this  power 
though  he  should  have  survived  the  term  of  99  years ; 
for  still  he  might  have  chained  the  premises  there- 
with ;  so  might  he  have  done  though  he  had  assigned 
over  the  term :  and  although  this  case  turned  on  a 
particular  power,  yet  it  is  impossible,  without  discard-^ 
ing  all  principle,  to  distinguish  it  from  the  case  of  a  ge- 
neral power(I).  Hale's  argument,  that  a  lease  does 
not  destroy  the  power  of  revocation,  because  no  estate 
is  displaced  by  it^  applies  as  forcibly  to  a  lease  for  life 
as  a  lease  for  years,  and  refers  the  doctrine  to  the  true 
ground. 

The  better  opinion,  therefore,  clearly  is,  that  the 
power  is  not  in  such  case  destroyed.  The  contrary 
doctrine  appears  to  owe  its  origin  to  powers  having 
been  on  their  first  introduction  after  the  statute  of  uses 
assimilated  to  conditions  at  common  law,  which  they 
do  not  resemble.    By  the  common  law,  if  lessee  for 

(t)  Hard.  413,  see  10  East,  443.        (*)  1  P.  Wms.  777* 

(I)  See  the  observations  on  the  suspension  of  a  power,  9upra.  [p.  49 

to  54.]  % 
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fife  Upon  coodition  to  have  a  fee,  made  a  lease  for 
fife,  that  prevented  the  estate  rising  under  the  condi- 
fion,  because  the  privity  (jfthe  e^ate  was  destroy ed(l). 
Bat  this  could  never  apply  to  a  power  which  is  a  mere 
^daratian  (f  trust  upon  which  the  statute  of  uses 
operates,  and  this  seems  to  have  struck  the  Judges  in 
Bullock  V.  Thome(m),  where  Walmesley,  Justice,  held, 
that  a  lease  for  years  does  not  suspend  the  power  of 
revocation  if  it  be  nused  by  way  of  use,  otherwise^  tf 
it  is  of  a  condition  annexed  to  an  estate  in  possession. 
Aud  the  court  held,  that,  if  one  has  a  power  of  revo- 
cation entire,  and  he  extinguishes,  or  suspends,  the 
power  in  part,  he  may  still  revoke  for  the  residue,  if 
it  be  by  way  of  use,  but  not  so  of  a  condition  annexed 
to  the  land. 

V.  Jts  to  cases  common  to  both  powers.  A  present 
power,  not  simply  collateral,  may  be  extinguished  by 
release  to  any  one  who  has  an  estate  of  freehold  in 
the  land,  in  possession,  reversion,  or  remainder ;  and 
thereby  the  estates,  which  were  before  defeasible  or 
cbai^eable  by  the  proviso,  are  by  such  release  made 
absolute(;i) :  and  where  in  a  deed  executing  a  power 
there  are  words  which  show  that  the  party  has  fully 
executed  his  power,  or  which  amount  to  a  release  of 
it,  he  cannot  execute  it  further{o) ;  but  the  intention 
must  appear  clearly,  therefore,  a  declaration  in  a  deed 
partially  executing  a  power  of  jointuring,  that  it  is  in 
bar  of  dower  and  thirds,  and  that  the  remainder-man 
shall  have  the  surplus,  will  not  operate  as  a  release 

(/)  Lord  Stafford's  case,  8  Rep,  (w)  Albany's  case.  1  Rep.  110  b. 
75.  •  Co.  Litt  265  b. 

(m)  Mo.  615.  (o)  See  2  AtL  567. 
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of  the  power,  for  tbey  are  only  words  put  ia  by  con- 
veyancers as  of  cour8e(p). 

And  where  the  power  is  future,  and  to  arise  by  a 
oentiDgent  event,  it  may  be  defeasanced,  and  thereby 
utterly  aonulledC^).  So  it  may  be  defeated  in  part. 
Thus  where  a  man  had  a  general  executory  power  of 
revoca^n,  and  he  covenanted  not  to  exercise  the 
power  without  the  consent  of  the  Lord  Keeper ;  and 
granted  that  all  revocations  without  such  consent  should 
be  void,  it  was  determined  that  the  power  being  exe- 
cutory might  well  be  defeated  by  a  subsequent  deed(r). 
But  it  seems  to  have  been  doubted  whether  a  power 
can  be  released  in  pwt(5). 

If  the  tenant  for  Ufe  levy  a  fine,  execute  a  feoffment, 
or  suffer  a  recovery,  all  his  interest  and  power  is  for- 
feited and  extinguished,  and  he  gains  a  new  estate  by 
wrong(^).  It  is  not  material  whether  tiie  power  is  pre- 
sent or  future.  Fines  and  feoffments.  Sir  Matthew 
Hale  has  observed,  do  ransack  the  whole  estate,  and 
pass,  or  extinguish,  all  ri^ts,  conditions,  powers,  t^c. 
belonging  to  the  land,  as  well  as  the  land  itself:  so 
a  recovery  does  not  only  bar  the  estate,  but  all  powers 
annexed  to  it ;  for  the  recompense  in  value  is  of  such 
strong  consideration  that  it  serves  as  well  for  rents, 

(j))  Hervey  v.  Hervey,  1  Atk.  {$)  Digges's  Case,  Mo.  605 ;  but 

561 ;  Zouch  v.  Woolston,  5  Burr,  see  Countess  of  Roscommon    r. 

1136 ;  and  see  Earl  of  Uxbridge  Fowke,  4  Bro.  P.  C.  523.. 

V.  Bayly,  1  Ves. jun.  499.  (t)  Albany's  case,  1  Rc^  111.  4 

(q)  Albany's  case,  ubi  sup.  Leon.  133.  219 ;  Digges's  case,   I 

(r)  Leigh  v.  Winter,  1  Jo.  411 ;  Rep.  175  a.  Mo.  603 ;  Bdwards  v, 

and  see  Earl  of  Tankerville  r.  Slater,  Ilardr.  410. 

Coke,  Mose.  146. 
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{K)sabilities,  i$c.  going  out  of,  or  depending  upon,  the 
land,  as  for  the  land  it9eU);ti).  Where  the  fine  is  levied 
to  the  tenant  of  the  land,  it  will  operate  by  way  of  ex- 
tingoisbment  and  re\eBse{je).  But  if  the  fine  or  feoff*- 
ment  only  relate  to  part  of  the  land,  the  power  re- 
mains for  the  residue  of  the  land(y) ;  although  in  the 
case  of  a  common-law  condition  the  entire  condition 
would  be  extinctCz). 

But  the  acceptance  of  a  feoffment  by  a  tenant  for 
life  will  not  destroy  a  power  in  gross,  for  the  power 
was  never  in  the  feoffor,  nW  reserved  to  him,  and  by 
the  entry  of  tiie  remainder-4taan  the  estate  created  by 
the  power  veill  be  reduced(i{;. 

And  there  are  cases  in  which  a  feoffment  or  fine 
win  be  deemed  not  an  extmction  of  the  power,  but  a 
further  assurance  of  it,  or  at  least  merely  void. 

Thus,  if  tenant  for  Ufe,  with  power  of  leasing,  make 
a  lease  by  livery,  the  lease  will  take  efibct  by  the  deed, 
and  so  the  livery  comes  too  late  to  do  any  hurt.  This 
is  an  instance  of  a  power  appendant(fr).  So  where  a 
power  in  gross  given  to  a  tenant  for  life  was  well  exe« 
cuted  fay  deed,  and  he  afterwards  levied  a  fine ;  in 
parsuanoe  of  a  covenant  in  tiie  deed,  the  fine  was 
considered  inoperative,  as  die  power  was  executed 
antecedendy  to  the  fine(e). 


{u)  King  V.  Melling,  1  Ventr.  (z)  Co.  Litt  £37  a. 

225 ;  Savile  v.  Blacket,  1  P.  WmB«  (a)  Hardr.  417;  see  Shep.  Touch. 

777.  p.  14,  as  to  the  distinction  between 

(T)  Bbi  V.  Christopher.  Style,  b^ngmd  aecepHng  ajbie. 

Sg9.  (b)  See  1  Ventr.  291. 

(j)  I%ei»s  caae,  tibi  #19).  and  (c)  Thomlinson  v.  Dighton.  10 

«aeJfa.6ia.  Mod.  71. 
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In  Bidlock  v.  Thome{d)^  it  was  agreed,  that  if  one, 
with  power  of  revocation,  maki^  a  lease  for  years,  and 
levy  a  fine  for  assurance  of  the  lease  without  use  ex« 
pressed,  die  power  of  revocation  is  not  extinct  by  the 
fine,  but  suspended  during  the  term. 

In  some  cases,  a  fine  accompanied  by  a  deed  will 
operate  as  an  execution  of  the  power.  In  the  EarL  of 
Leicester's  case,  the  earl  having  a  power  of  revoca- 
tion, duly  executed  a  deed,  whereby  he  covenanted  to 
levy  a  fine  to  other  uses,  and  then  levied  a  fine  accoi^ 
dingly;  it  was  determined,  1st,  That  the  covenant 
was  not  of  itself  a  good  execution  ,*  but,  Sdly,  That  tiie 
deed  and  fine  taken  together  were  a  good  execution 
of  the  power(e). 

In  this  case,  however,  it  was  doubted,  whether  the 
power  would  not  have  been  destroyed  had  the  fine 
been  levied  before  the  execution  of  it.  In  a  subse- 
quent case  the  precise  point  arose.  A  tenant  forlife, 
with  power  of  revocation,  levied  a  fine,  and  tfien,  hy 
a  deed  executed  a  short  time  after,  declared  the  uses 
of  it,  and  the  deed  was  executed  in  the  /Hanner  re- 
quured  by  the  power.  The  jury  found  the  fine  to  be 
levied  with  an  intention  to  make  partition,  and  to  the 
uses  dedared  in  the  deed.  This  case  was  argued  by 
all  the  able  men  of  the  time,  and  it  was  determined  hy 
Lord  Chief  Justice  Herbert,  Holloway,  and  Wright^ 
against  Withers,  that  the  fine  bad  destroyed  tfie  power. 
The  main  argument  was,  that  the  fine  hac|  destroyed 
the  power,  and  then  it  could  not  be  restored  by  the 

{d)  Mo.  615 ;  and  see  Peirot's  case.  Mo.  368. 

(e)  1  Ventr.  278.  S.  C.  nom.  Wigson  v.  Garrett  or  Gerrad,  2  Lev. 
149;  Raym.  239;  3  Keb.  366,  489,  510,  536,  572;  and  see  11  Mod. 
184. 
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xriMqaent  deed.  From  this  jodgpneiit,  however, 
there  was  an  appeal,  and  it  was  reversed  by  sbc 
Jndgss  i^Binst  two,  prin<^[ian7  on  the  ground  that  the 
fine  and  deed  were  bat  one  and  the  same  conveyance, 
and  both  togetfier  were  an  execution,  and  not  an  ex- 
tingQisbiDent  of  fte  power ;  for  it  was  agreed,  that  a 
fine  aloQ^ftfaout  a  deed,  dedaring  the  uses,  would 
have  exoKidied  it,  but  it  was  said  not  to  be  so 
where  there  was  a  deed  to  declare  the  intention  of  the 
parties  at  the  time  of  the  levying  tiiereof ;  and  though 
the  date  of  tfiis  deed  was  subsequent  to  the  fine,  yet 
that  was  for  no  ottierreascm  but  because  tiie  fine  ought 
to  relate  to  the  precedent  term,  thou^  in  truth  it 
mfgbt  be  kvied  in  the  vacation,  and  so  the  deed  might 
be  executed  at  the  same  time  tiie  fine  was  acknow- 
ledged; therefore  it  would  be  nnreasonaUe  to  make 
a  forfdture  or  extinguishment  of  a  right  merely  by 

lehtion,  whidiisbuty{c^>2im(X)-   ' 

Tlus  case  did  not  dedde  that  a  declaration  of  uses 
at  any  time  after  the  fine  would  prevent  the  fbrfei- 
tfuej  and  qierate  as  an  execution  of  the  power.  In- 
deed, Mr.  Justice  Withers,  who  vras  the  only  Judge  of 
die  Kaags  Bench  tiiat  held  the  power  was  not  de- 
stroyed, expressly  said  that  the  fine  and  deed  should 
he  considered  as  one  conveyance  in  favour  of  com- 
BioQ  assurances,  where  the  distance  (f  time  is  not  ap- 
pventty  long{g).  Where  it  is  redted  m  the  deed, 
ttiattie  fine  was,  at  the  time  of  levying  it,  intended  to 

(f)  Herring  v.  Brown.  2  Show.  185 ;  1  Ventr.  368,  371 ;  Skin.  35, 53, 
7h  184 ;  Garth.  £2.  Comb.  11. 
Ur)C«b.l£. 
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eaure  to  the  uses  expressed,  it  seems  that  no  partj 
to  the  deed,  nor  fuiy  one  claiming  under  him,  can  in- 
nst  up<Ni  tiie  forfeiture ;  Uie  deed  would  operate  as 
an  'estoppel(A).  But,  as  against  strangers,  it  is  con- 
ceived, that  it  would  be  left  to  a  jury  to  say  whether 
the  fine  was,  or  was  not,  levied  to'  fhe  uses  subse- 
quently  dedared(i). 

In  a  rec^it  case,  a  roan  was  tenant  for  life  under  a 
w91,  with  remainders  over,  in  strict  settlement,  with 
powers  oir  sale  andexchange,  and  other  powers.    After 
the  testator's  death  bis  heir  at  law  agreed  to  do  all  acts 
tar  obviating  any  doubts  imder  a  prior  wiU,  and  ac- 
Gordu^y  he  and  the  tenant  for  life  conveyed  to  a  te- 
nant to  the  precipe,  for  suffbring  a  recovery  to  enure 
to  the  uses  of  the  last  wffl  $  and  it  was  expressly  de- 
dared  to  be  *<  for  die  m<»«  effectually  assuring  and 
setding  tiie  estate  accor^ng  to  ttie  uses  in  the  will  of 
tiie  last  testator."    Hie  tenant  for  life  was  voudied  in 
the  recovery  jointly  with  the  heir  at  law.    A  pur- 
chaser to  whom  the  estate  was  sold,  under  the  power 
of  sale  in  ttie  last  wiU,  objected  to  the  tide,  od  tiie 
ground  that  the  power  was  extingiHshed.    In  support 
of  the  tide  it  was  incited  that  a  fine  or  recovery  by 
a  donee  of  a  power  does  not  necessarily,  and  in  all 
cases,  operate  as  a  destrucdon  of  it.    Herring  and 
Brown  shows  that  it  is  a  question  of  intention.     Hie 
same  construction  must  prevail  whether  the  fine  be 
intended  as  a  conftrmation,  or  an  execution^  of  the 
power.    In  Bullock  and  Thorne  it  was  even  said,  that 
the  fine  would  not  extinguish  the  power,  because  it 

(A)  Carth.  24. 

(t)  See  Bnshell «.  Burland,  Rep.  Temp.  Holt  7S3 ;  11  Mod.  196. 
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was  finr  forttier  assurance,  although  no  use  was  ex- 
pressed,  in  Hie  present  case,  the  intention  was,  by 
(be  precedent  deed,  declared  expressly  to  be  to  fiir- 
tfier  aasnre  tiie  ertate  to  the  old  oses.  A  deed  and 
recovery  by  the  tenant  for  life,  intended  as  an  execu^ 
tion  of  the  power,  would  have  had  that  effect  only. 
A  (teed  and  recovery  l^  him,  intended  as  a  confirma- 
Hon  of  the  power,  must,  upon  the  same  principle, 
hare  that  operation,  and  no  other.  The  innocent  in- 
terOion  prevrats  the  recovery  from  ransacking  the 
whole  estate,  and  extinguishing  the  powers. 

In  this  case  also  (k)  the  purchaser  thought  proper 
to  be  at  the  expense  of  an  Act  of  Parliament  It 
recited  that  J?  being  tenant  for  life  in  possession  of 
the  estates,  and  having  joined  in  convejing  the  same 
in  order  to  suffer  a  common  recovery  thereof,  where- 
in he  was  vouched,  for  strengthening  and  corroborat- 
ing the  tide  thereto,  and  the  uses  to  which  the  same 
were  liimted  by  the  last  will,  and  which  recovery 
bad  been  dily  suffered,  it  was  apprehended  that  the 
powers  given  to  A  by  the  will  had  been  by  such 
common  recovery  defeated  and  destroyed.  And  it 
revived  and  confirmed  the  powers. 

But  in  a  later  case,  where,  upon  the  same  grounds, 
a  similar  act  was  applied  for,  the  Judges  expressed 
thdr  opinion  verbally  against  the  necessity  of  the  act; 
and  Lord  Eldon,  after  consideration,  declared  that 
there  was  no  ground  for  the  doubt,  and  the  bill  was 
abandoned  (l).  There,  by  a  settlement  executed  in 
iS06,  estates  were  scfttled  to  the  use  of  /,  and  C 
his  w^  for  their  lives  successively,  remainder  to 

(i)  Vide  suprch  p-  59.  edit.  p.  379;  and  see  tke  learned 

(/)  Bailer's  n*  to  Fearhe,  last    Editor's  reasons. 
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their  sons  successively  in  tul  nude,  remmnder,  if  C 
should  suiTiye  /,  to  C,  her  heirs  and  assigns ;  if  / 
should  survive  C,  to  their  daughters  successivdy  in 
tail  male,  remainder  to  such  of  her  relations  as  she 
should  by  will  appoint,  in  default  of  sudi  appcnntment 
to  her  in  fee,  ^th  pow^^  of  sale  and  exchange,  en^ 
erciseable  by  trustees,  with  the  consent  of  /  and  C. 
In  1807  /and  C  executed  a  deed,  in  which,  after  re- 
citing that  C  was  desirous  of  acquking  an  abralute 
power  of  appointment  over  the  hereditaments  com^ 
prised  in  the  setflement,  on  the  event  of  her  surviv- 
ing, or  dying  in  the  life-time  of  /,  and  there  bdng  a 
general  failure  of  issue  of  her  body  entitled  or  inhe- 
ritable under  the  uses  of  the  settlement,  they  cove- 
nanted to  levy  fines  of  the  settled  estates,  and  direct- 
ed them  to  operate  to  the  uses  of  the  settlement, 
antecedent  to  those  to  her  in  fee-simple,  and  after  the 
determination  of  those  uses  to  such  uses  as  she  should 
appoint  by  deed  or  will,  and  in  default  of  such  ap- 
pointment to  the  use  of  her  in  fee-simple.  The  fines 
were  accordingly  levied  in  a  subsequent  term.  Part 
of  the  estate  being  offered  for  sale,  an  objection  was 
taken  that  by  the  inherent  and  unavoidable  operatioQ 
of  the  fine  at  the  common  law,  all  the  uses  might  be 
considered  to  have  been  divested,  and  the  powers  ex- 
tinguished or  determined. 

Where,  as  in  a  case  before  put,  a  power  is  append- 
ant as  to  some  estates,  and  in  gross  as  to  others  (m), 
an  act  of  the  donee  may  bar  it,  so  far  as  it  is  append- 
ant, and  leave  it  in  full  force  so  fin*  as  it  (grates  as 
a  power  in  gross.  Thus,  to  put  the  same  case :  j9 
is  tenant  for  life,  remainder  to  B  in  tail,  remainder 


(m)  yide  stipra,  p.  47. 
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to  J  m  fee,  and  j2  has  a  power  to  jointure.    We  have 
seeo,  that  the  power  is  in  gross  as  to  the  estate  for 
ifeand  remainder  in  tail,  appendant  as  to  the  remain- 
der in  fee.    If,  therefore,  A  should  eonvey  the  fee  by 
an  inaocent  conveyance,  he  would  destroy  his  power 
80 far  as  his  a  power  appendant,  and  consequently,  if 
tbe  remainder  in  fee  should  come  into  possession,  the 
grantee  would  not  be  bound  by  a  jointure  created  un- 
dtftfie  power ;  but  the  power,  so  far  as  it  took  effect 
9S  a  power  in  gross,  would  not  be  defeated ;  and  there- 
ibre  the  jdnture  would  be  Mnding  on  the  estate  after 
^s  death,  and  during  the  continuance  of  B's  estate-tail. 
Jo  a  former  part  of  this  chapter  it  is  stated  that  a 
power  to  a  tenant  for  life  to  appoint  the  estate  amongst 
his  children,  is  a  power  in  gross,  and  consequently  it 
may  be  released  or  extinguished.    But  lai/^ers  of 
great  eminence  have  been  of  opnion,  that  a  power  to 
a  tenant  for  Ufe  to  diarge  portions  for  his  children,  or 
to  appoint  the  estate  among^  his  cMdren,  is  a  mere 
ri^  to  nominate  one  or  more  of  a  certain  number  of 
objects  to  take  the  portions  of  the  estate ;  and  that, 
consequently,  it  is  merely  a  power  of  selection,  and 
eannot  be  barred  by  fine.    Numerous  titles  have  been 
objected  to  on  this  ground.    The  force  of  this  objec- 
tion could  not  be  examined  untU  it  was  shown  that  a 
power  in  gross  could  be  extinguished. 

In  a  recent  case,  A.  tenant  for  life  (without  any  U- 
mitilKm  to  trustees  to  preserve),  remainder  to  his 
chiMpen,  as  he  should  appoint,  remainder  to  himself 
m  taiZ,  remainder  to  himself  in  fee,  levied  a  fine  be- 
fore making  any  appointment,  and  the  title  was  ob- 
jected  to  by  a  gentleman,  for  whose  opinion  I  cannot 
fnt  have  great  respect,  on  the  ground  that  the  power 
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was  merely  it  power  of  selection,  and  therefore  could 
not  be  released  or  extinguished  by  fine- 
It  roust  be  apmitted,  that  the  power  in  this  case  was 
merely  a  power  of  selection,  or,  as  it  is  generally  term- 
ed, a  power  of  specification  ;  but  it  does  not  appear 
to  follow  from  that  admission  that  the  power  could 
not  be  released  or  extinguished.    The  only  ground 
upon  which  it  can  be  contended  that  the  power  could 
not  be  extinguished  or  released  is,  that  it  was  a  power 
Hmply  collateral ;  but,  as  we  have  seen,  a  power  is 
only  simply  collateral  when  the  donee  has  no  interest 
whatever  in  the  estate(n),  and  such  a  power  certainly 
cannot  be  released  or  extinguished  either  by  fine, 
feoffment,  or  common  recovery. 

A  power  appendant,  at  least  as  to  the  life-estate,  it 
certainly  was  not ;  but  it  seems  to  have  been  a  power 
in  gross,  which,  although  it  did  not  arise  out  of  the  es* 
tate  of  the  tenant  for  Ufe,  must  be  considered  as  exer- 
dsable  by  him  for  his  own  benefit,  and  not  as  a  mere 
collateral  power.    A  power  to  a  tenant  for  life  to  join- 
ture after  his  death  is  a  power  in  grQa8(o).    Now,  what 
is  a  power  to  jointure  but  a  power  of  selectioQ  or  spe- 
cification.   The  tenant  for  life  selects  the  woman 
whom  he  chooses  to  marry,  and  then  appoiato  that 
after  his  death,  when  his  estate  has  ceased^  sbe  dudl 
take  the  estate  for  life.    Here,  as  in  the  ease  before 
us,  the  estate  appointed  cannot  teke  efiect  out  €f  the 
interest  of  the  donee  of  the  power,  and  yet  a  power 
of  jdnhiring,  like  every  other  power  in  gross,  may  be 
extinguished  by  fine(|?).    Indeed  it  wouM  be  difieult 


(n)  Vid6  9upru,  p.  47.  (p)  JLing  t^.  MeUiiig»  1  Veatr.  9StS . 

(o)  Bdwards  v.  Slater,  Hard.  410. 
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to  dlieofer  any  real  distinction  between  a  power  of 
joiotoring  and  a  power  of  appointing  to  children.  In 
KMier  ease  is  flie  donee  compellable  to  exercise  his 
power ;  ud,  m  each  case,  the  power  is  annexed  in 
pmity  to  his  estate  for  life,  and  he  has  an  interest 
arislDg  from  the  exercise  of  his  power  by  the  benefits 
it  ^tables  him  to  bestow.  In  Edwards  v.  81ater(9),  a 
power  to  a  tenant  for  life  to  create  a  lease  for  thirty- 
one  years,  to  commence  after  his  death,  was  held  by 
ble,  Clnef  Baron,  and  Baron  Turner,  to  be  a  power 
m  g^oss,  and  to  be  barrable  by  a  fine  or  feoffment. 
Lord  GMef  Baron  Hale  said,  that  where  the  power 
does  ncrt  fidl  witlun  the  compass  of  the  estate,  as  where 
^  tenant  for  h(e  has  a  power  to  make  an  estate  which 
is  not  to  begin  till  after  his  own  estate  iq  determined, 
ndi  power  is  not  appendant  or  annexed  to  the  land, 
but  it  is  a  power  in  gross,  because  the  estate  for  life 
bas  no  concern  in  it ;  and  yet  such  a  power  (he  added) 
may,by  apt  words,  be  destroyed  by  release,  or  by  fine, 
or  feoffment,  which  carry  away  and  include  all  things 
rda&^  to  the  land.  This  case  seems  to  govern  the 
point  before  us.  Sir  Matthew  Hale's  definition  of  a 
power  in  gross  dearly  embraces  a  power  to  a  tenant 
fer  tte  to  appcMnt  the  estate  amongst  his  children 
s^  im  cteath,  and  the  cases  are  not  easily  distin- 
gaiBbable. 

The  doctrine  that  powers  of  this  nature  cannot  be 
released  or  extinguished  is  by  no  means  neiy.  It  has 
been  frequentiy  urged,  but  without  success ;  and,  in 
(he  very  case  of  Edwards  r.  Slater,  Baron  Rainsford 
bdd  the  power  to  create  the  term  to  be  a  power  sim- 
ply eoUatend ;  but  this  Lord  Chief  Baron  Hale  and 
Baron  Turner  clearly  over-ruled,  which  maizes  the 

(9)  Hard.  410. 
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case  as  strong  an  authority  as  can  possibly  be  wished 
for. 

The  opinion  under  discussion  owes  its  origin,  per- 
haps, to  powers  in  gross  being  frequently  termed  pow- 
ers collateral  j  and  the  word  "  collateral"  being  consi- 
dered as  meaning  simply  collateral.  Thus,  in  Savile 
V.  Blacket(r)  a  power  to  a  tenant  for  life  to  charge 
money  on  the  estate  was  called  by  the  Lord  Chan- 
cellor a  collateral  power ;  and  it  is  observed  in  a  mo- 
dern publication  of  much  merit(5),  "  That  the  power 
in  that  case  is  erroneously  called  coUateral^  whereas, 
according  to  Lord  Hale's  definition,  it  was  certainly 
in  gross.^*  The  observation,  that  the  power  in-^ues- 
tion  was  a  power  in  gross,  is  correct ;  but  it  was  not 
erroneously  called  collateral^  for  a  power  in  gross,  and 
a  power  collateral  (not  simply  collateral),  is  one  and 
the  same  thing. 

There  is,  however,  still  an  authority  behind,  which 
may  perhaps  be  adduced  against  these  observations. 
The  case  to  which  I  allude  is  Tomlinson  v.  IKghton, 
reported  in  many  books,  which  was  a  devise  to  A 
for  life,  and  then  to  l>e  at  her  disposal,  provided  that 
she  disposed  of  the  same  to  any  of  her  children  after 
her  death.  She  executed  the  power  by  lease  and 
release,  and  a  fine ;  and  a  question  arose  as  to  the 
due  execution  of  the  power.  According  to  the  report 
in  Salkeld(^),  two  questions  were  made,  the  second  of 
which  w^,  whether  this  power  could  be  construed  as 
a  power  appendant  to  the  estate  for  life,  so  as  by  the 
destroying  of  that  it  might  be  destroyed  or  extin- 
guished, or  a  collateral  one.  Powell,  Justice,  said 
this  was  not  a  power  appendant  or  appurtenant, 

(f )  1  p.  Wnw.  rrr.  (/)  l  Salk.  239. 

{s)  1  Saunden  cfn  Usei,  164. 


Digitized  by  CjOOQ IC 


APPENDANT  AND  IN  QB088.  77 

nomas  it  io  themriureof  an  emolument  to  the  estate 
like  a  lease  for  life,  with  a  power  to  make  leases  for 
tirenty-one  years,  for  that  affects  the  estate  for  life, 
iod  is  concurrent  with  it,  and  has  its  being  and  con- 
tinnance,  at  least  for  some  part,  out  of  it ;  but  this 
power  arises  after  the  estate,  and  has  its  effect  upon 
aootber  interest,  so  that  the  estate  for  life  is  perfect 
without  it,  and  in  no  wise  altered  or  affected  by  the 
execution  of  it 

Upon  an  attentive  consideration  of  this  case  it  will 
appear  that  the  question  was,  whether  the  power  was 
i^pendant,  or  in  gross ;  the'  word  '^  collateral''  being, 
as  we  have  seen,  sometimes  used  as  synonymous  to 
tte.  words  <^  in  gross/'  That  this  was  done  in  the 
ease  before  us  is  proved  by  Mr.  Justice  Powell's  ar- 
gument, which  is  to  the  same  effect  as  Hale's  defini- 
tioQ  of  a  power  in  gross  in  the  case  of  Edwards  v. 
Slater.  Mr.  JiBtlce  Powell's  opinion  certainly  was, 
timt the  power  was  a  power  in  gross;  and  it  seems 
so  to  have  been  considered  by  Mr.  Peere  Williams, 
wbo^  in  bis  admirable  ai^ument  in  that  case(2/),  in  an- 
swer to  an  objection  that  the  power  was  destroyed, 
admitted,  that  if  the  fine  had  been  levied  before  the 
lease  and  release,  it  would  have  operated  as  an  ex- 
tinguishment of  the  power.  For  he  contended,  that 
as  the  fine  came  after  the  release  it  came  too  late  to 
to  io  any  hurt;  and  although  he  afterwards  said,  that 
the  power  seemed  collateral,  yet  he  did  not  rely  upon 
that  position,  and  dted  no  other  authority  for  it  than 
the  dd  case  of  a  power  to  executors  to  sell,  which  is 
dearly  a  power  ^mply  collateral.  Parker,  Chief 
Justice,  in  delivering  the  resolution  of  the  coiM,  said, 
that  as  to  the  first  objection,  that  the  power  was  ex- 

(ti)  See  1  P.  Wms.  149. 
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tinguished  bj  the  fine,  it  ntight  be  answered,  that  if 
the  power  was  well  executed  it  was  executed  by  the 
deed  which  was  antecedent  to  the  fine,  and  therefore 
it  was  impossltde  for  the  power  to  be  extinguished  by 
file  fine(a:).  Tins  appears  to  be  a  dear  admission  by 
the  court,  that  the  power  might  have  been  destroyed 
by  fine ;  for  otherwise  the  answer  would  have  been, 
not  that  the  fine  came  too  late,  but  that  the  power 
could  not  have  been  octinguished  by  fine. 

The  late  Mr.  Powell,  however,  in  his  treatise(^)  of 
Powers,  has  considered  the  power  in  this  case  as  a 
power  simply  collateral.  He  states  l»x>adly,  that  the 
court  were  unanimously  of  oinnion,  that  the  wife  bad, 
under  the  will,  an  estate  for  life  cmfy,  wUh  a  power 
(f  specification  Hmply  cottateral. 

If  the  learned  reader  should  think  that  in  Tomlin- 
son  V.  IMghton  the  power  was  deemed  a  power  in 
gross,  that  case  alone  must  have  considerable  influ- 
eilce  on  the  question  under  consideration,  and,  indeed, 
the  very  system  of  powers  must  be  overturned  to  hold 
the  power  simply  collateral.  Should  it  be  determined 
that  a  power  of  this  nature  cannot  be  barred  by  a  fine, 
the  intention  of  many  settiements  must  inevitably  be 
defeated.  If  an  estate  be  limited  to  the  children  of 
the  marriage,  as  the  parent  shall  appoint  by  will,  or 
to  the  children  Uving  at  the  parentis  decease^  as  he 
shall  appoint  by  deed  or  vnll,  with  a  remainder,  in 
either  of  these  cases,  to  the  children  in  fee,  in  both 
these  cases  no  effectual  settiement  can  be  made  upon, 
or  by  a  child,  until  the  parent's  death.  I  have  put  the 
case  of  a  remainder  in  fee  to  the  children  in  default  of 
iippointment,  because  it  has  been  contended,  that  al-* 

(a;)  10  Mod.  72.  (y)  Powell  on  Pow.  p.  9.  SS. 
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thoQgli  the  power  is  simply  collateral,  yet^  where  the 
childreQ  are  tenants  in  tail,  a  recovery  suffered  by 
than  will  over-reach  and  destroy  the  power  of  appoint- 
ment. The  case  has  been  con^dered  similar  to  that 
of  Pa^ce  and  Hayward(z).  To  this  opinion  the  author 
himself  once  incliiied,  but  further  consideration  has 
induced  im  to  consider  the  point  very  doubtful.  For 
io  Ptes^e  V.  Hayward,  although  the  words  expressed  a 
eoDdidon,yet  they  were  construed  to  be  a  limitation ; 
and  therefore  it  is  the  common  case  of  a  vested 
e8tate4ail,  with  a  limitation  over  in  a  certain  event,  in 
which  case  it  is  quite  clear  that  a  recovery  suffered  be- 
fore the  happening  of  the  event  will  defeat  the  limi- 
tations  over,  ft  is  like  the  case  put  by  Hale,  Chief 
Justice,  in  Benson  v.  Hodson(a),  of  a  tenant  in  tail, 
inth  a  limitation  so  long  as  such  a  tree  shall  stand  ,* 
and  he  held  that  a  common  recovery  would  bar  that 
liroitation.  But  in  our  case  the  question  would  be, 
wheUier^  during  the  life  of  the  donee  of  the  power, 
the  estates  to  be  created  under  the  power  would  hot 
be  cooddered  a  charge  upon  the  estate-tail.  Every 
purpose  of  such  a  power  might,  under  a  contrary 
construction,  be  sometimes  defeated.  Suppose  a 
fiither  tenant  for  life,  with  an  exclusive  power  of 
appdntment  to  his  children,  to  sell  bis  life-estate,  we 
have  seen  that  he  might  still  execute  his  power :  but 
if  die  purchaser  were  to  join  with  the  children  in  suf- 
fering a  recovery,  the  parent  would  according  to  this 
doctrine  be  deprived  of  the  right  for  which  he  stipu- 
lated by  the  settlement  of  selecting  the  child  to  in- 
heitt  his  eatete.    What  would  be  the  consequence  of 

(z)  Page  V.  Hajrward,  Pig.  App.  Comm.  Rec.  176 ;  d  Salk.  570. 

(o)  1  Mod.  1S8 ;  ft  Lev.  36 ;  and  see  White  v.  West,  Cro.  Bliz*  792, 
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this  doctrine  if  A  were  tenant  for  IMb,  remainder  to 
B  for  life,  remainder  to  his  children  as  he  should 
appoint,  remainder  to  his  first  and  other  sons  in 
tail ;  and  upon  a  child  coming  of  age,  ^,  without 
the  concurrence  of  JB,  were  to  join  with  the  child 
in  suffering  recovery?  Would  not  -B,  the  father's 
power,  be  destroyed  ?  There  is  a  wide  difference 
between  the  donee  of  the  power  having  iU>iUty  by 
a  recovery  to  destroy  the  power,  and  the  remain- 
der-man  in  tail  Slaving  the  same  right.  Again,  it 
has  been  contended,  that  although  the  power  cannot 
be  extinguished,  yet  it  may  be  released  to  the  re- 
mainder-man in  exclusion  of  the  olgects  of  the  power, 
as  the  donee  is  equally  a  trustee  for  them  dl.  This 
opinion,  however,  assumes  that  the  donee  is  a  trustee 
of  the  power,  a  doctrine  which  it  would  be  difficult 
to  support ;  and  even  should  it  be  proved,  yet  ulte- 
rior questions  would  arise.  It  might  be  questioned, 
whether,  as  he  was  a  trustee,  he  could  bind  bis  dis- 
cretion during  bis  lifQ :  and  whether  he  would  not  be 
guiity  of  a  breach  of  trust  in  preferring  the  remainder- 
man to  the  immediate  objects  of  the  power.  But  it 
really  seems  so  dear  upon  principle  as  well  as  au- 
thority, that  the  power  is  a  power  in  gross,  that  it 
is  not  thought  necessary  to  pursue  our  inquiries  on 
points  arising  out  of  the  doctrine  that  the  power  is 
simply  collateral.  The  objection  is  now  (iSlff)  daily 
losing  ground. 

S!nc}^e  the  publication  of  the  last  edition  of  this  work» 
the  point  has  been  argued  at  great  length  before  the 
Vice-Ghancellor  in  Sir  John  Berney's  case,  and  tte 
opinion  of  the  court  was,  that  the  power  was  de- 
stroyed(&),  but  it  became  unnecessary  to  decide  the 

(6)  West  V.  Berney,  Gh.  Hilary  Term,  1819.  MS. 
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pcNQt  It  was  again  shortly  argued  before  the  same 
Ju4ge  in  Smith  v.  Death(c),  and  he  decided  in  favour 
of  the  destruction  of  the  power.  The  point,  therefpre, 
may  now  be  considered  at  rest 

Yl.  It  remains  only  to  inquire  in  what  cases  a  power 
is  merged ;  although,  perhaps,  in  strictness,  merger^  in 
the  sense  it  is  here  used,  is  but  a  mode  of  extinguish- 
ing e^poyrer. 

Where  an  estate  was  limited  to  such  uses  as  A  should 
ai^int,  and  in  default  of  appointment  to  himself  in 
fee,  great  difference  of  opinion  formerly  prevailed 
whether  the  power  was  not  merged  in  the  fee :  lat- 
terlj,  however,  it  was  the  universal  opinion  of  con- 
veyancers that  the  power  was  not  merged. 

In  the  late  case  of  Maundrell  v.  Maundrell(^),  it 
appeared,  that  before  marriage  the  estate  was  limited 
to  such  uses  as  the  husband  should  by  any  deed  or 
will  appoint ;  and  in  default  of  appointment  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the 
nse  of  lus  right  heirs.  After  the  marriage,  the  hus- 
band conveyed  the  estate  to  a  purchaser,  and  it  was 
contended  that  the  purchaser  was  in  under  the  ap- 
pointment, and  consequently  that  the  wife  was  not 
entitled  to  dower. 

But  the  court  said,  that  ^^  the  power  of  appointment 
v?as  merely  nugatory,  and  nothing  distinct  or  different 
from  the  fee.  The  fee  was  clearly  in  the  husband 
nna  appointment.  In  Goodhill  v.  Brigham(^)  it  was 
held  that  a  power  added  to  the  fee  was  merely  void. 
So  the  power  in  this  case,  followed  by  a  limitation  of 
the  fee,  must  be  absorbed  in  the  fee  which  includes 

(c)  Ch.  19  June  1820,  MS.  (e)  1  Bos.  and  Pull.  192. 

(cO  r  Vc8.jun.  567. 
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every  power.  The  reason  commoDly  given  why  % 
power  may  have  effect  though  limited  to  the  owner 
of  the  fee,  is,  that  he  may  appoint  in  a  mode  by  which 
liis  legal  fee  would  not  entitle  him  to  convey :  The 
court  gave  no  opinion  upon  the  sufficiency  of  that  rea- 
son ;  but  in  this  case  it  is  to  such  uses  as  he  should 
appoint  by  deed  or  will  legally  executed,  and  by  those 
instruments  he  might  have  passed  the  fee,  though  no- 
thing was  said  about  the  appointment.  The  limita- 
tion, therefore,  operates  purely  as  a  limitation  of  the 
iee,  and  that  fee  he  could  only  convey  subject  to  her 
right  of  dower. 

From  tliis  decision  there  was  an  appeal  to  Lord 
Chancellor  Eldon.  The  point  could  not  but  be  highly 
interesting  to  a  conveyancer ;  and  as  the  author  bad 
made  some  observations  on  the  doctrine,  he  took  the 
liberty  of  sending  them  to  Lord  Eldon  shortly  after 
the  appeal  was  lodged.  This  he  was  induced  to  do 
from  observing  that  the  point  had  really  come  on  at 
the  Rolls  by  surprise,  and  the  material  authorities  had 
not  been  referred  to.  So  little  is  to  be  met  with  in 
the  Books  on  this  sutgect,  that  he  shall  make  no  apo- 
logy for  inserting  the  argument  alluded  to. 

After  adverting  to  the  decision  of  the  Rolls,  and 
stating  that  Lord  Ashburton  had  also  taken  an  ob- 
jection to  the  power,  contending  that  the  separate 
existence  of  a  power  of  appointment  was  incompati- 
ble with  the  ownership  of  the  fee;  it  proceeded 
thus: 

'^  In  Sir  Edward  Clere^s  case,  however^X)^  upon  a 
feoffment  by  a  person  aeised  in  fee  to  such  uses  as  he 
should  appoint  by  wHl,  it  was  settled  by  all  the  Judges 

(/';6Ilep.l7.b. 
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of  EnglanclC^),  after  great  confdderation,  that  by  ope- 
ration of  law  t1)e  use  vested  in  the  feoffor,  and  he  was 
seised  of  a  qualified  fee,  (that  is  to  say),  till  declara^ 
tioD  and  limitation  were  made  according  to  his  power ; 
and,  2dly,  If  in  such  case  the  feoffor  by  his  will  limit  es« 
tates  according  to  his  power  reserved  to  him  on  the 
feoffment,  then  the  estates  shall  take  effect  by  force 
of  the  feoffment,  and  the  use  is  directed  by  the  will, 
so  that  in  such  case  the  will  is  but  declaratory.  But 
that  if  he  devised  his  land  without  reference  to  his  au- 
thority, there  it  should  pass  by  his  will,  for  the  testator 
had  an  estate  devisable  in  him,  and  power  also  to  limit 
an  use,  and  he  had  an  election  to  pursue  which  of  them 
be  would.  The  case  of  Goodhill  v.  Brigiiam,  which 
was  referred  to  at  the  Rolls,  was  a  devise  to  a  feme 
covert  in  fee,  with  a  power  superadded  to  dispose  of 
the  estate  without  the  control  of  her  husband,  and  the 
power  was  held  to  be  void.  In  this  case  the  court  of 
Common  Pleas  seemed  to  favour  the  doctrine  since 
espoused  at  the  Rolls.  Le  Blanc,  Serjeant,  defined  a 
power  to  be  an  authority  enabling  one  person  to  dis- 
pose of  the  interest  which  is  vested  in  another ;  and 
Adler  highly  approved  of  this  definition^  which  was 
of  course  denying  the  validity  of  a  general  power  of 
appointment  limited  to  a  person  with  remainder  to 
Mm  in  fee(A).  Now  according  to  Sir  Edward  Clere's 
case  a  power  may  be  defined  to  be  an  authority  ena* 
b&ig  a  person  to  dispose,  through  the  medium  of  the 
statate  of  uses,  of  an  interest  vested  either  in  himself 
or  in  any  other  person.  Buller,  after  commending 
the  definition,  said,  ^^  suppose  by  transposing  the 

(g)  See  Parker  v.  Sir  Edward  Clere^Mo.  567. 
(A)  See  10  Yes.  |aii.  %65,  oa  the  appeal. 
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clauses  we  could  construe  this  to  be  a  devise  to  such 
peraons  and  uses  as  E.  Rogers  (the  feme  covert)  should 
appoint,  and  for  want  of  such  appointment  to  her  and 
her  heirs ;  if  the  devise  had  stood  thus  she  could  have 
taken  nothing  till  her  deatli,  or  till  her  appointment,** 
which,  he  argued,  would  have  overthrown  the  testa- 
tor's intention.     This  position  clearly  subverted  the 
definition  of  which  he  had  before  so  highly  approved, 
and  is  another  authority  for  the  existence  of  the  power 
in  question ;  and  if  the  devise  would  have  admitted  of 
this  construction  the  decision  may  be  doubted ;  for 
notwithstanding  BuUer's  opinion,  it  is  now  too  late  to 
contend  that  the  wife  would  not  have  taken  a  vested 
estate  subject  to  be  divested  by  the  execution  of  tiie 
power ;  and,  indeed,  Buller  himself,  about  a  month 
afterwards,  expressly  recognized  this  doctrine(t).    At 
any  rate  the  husband  would  in  equity  have  been  a 
mere  trustee  for  the  wife(fc).    To  return,  however,  to 
the  point  before  us,  for  it  is  not  my  intention  to  inves- 
tigate the  case  of  Goodhill  v.  firigham  any  further 
than  it  relates  to  this  point,  in  a  case  before  the  late 
Lord  Alvanley  when  Master  of  the  Rolls(2),  in  which, 
upon  the  authority  of  Goodhill  v.  Brigham,  it  was  con- 
tended, that  a  general  power  of  appointment  was  ab- 
sorbed in  the  fee  limited,  in  default  of  appointment, 
to  the  person  to  whom  the  power  was  ^ven,  his  lord- 
ship said,  '^  I  shall  liot  enter  into  the  question  whether 
upon  the  case  of  Goodhill  u  Brigham  the  power  could 
not  have  been  exerdsed.    I  think,  notwithstaoding 


(t)  Sec  3  Vcs.  Jan.  661 ;  and  see  post  ch.  2.  s.  4. 
(A)  SeeBennet  v.  Davis,  2  P.  Wms.  316. 
(/)  Cox  V.  Chamberlain,  4  Yes.  jun.  631. 
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I  that  case,  be  might  have  appointed  a  use  under  the 
I  power,  for  I  do  not  conceive  the  Judges  meant  to  de- 
ckle, that  when  there  is  a  conveyance  to  such  uses  as 
I  a  roan  dnd!  appcmit,  and  in  default  of  appointment  to 
his  own  i^ht  heirs,  the  party  may  not,  under  the 
power,  create  an  estate  that  will  supersede  the  estate 
in  fee,  though  perhaps  not  to  bar  dowen  If  that  case 
18  taken  hfi  the  full  extent  it  is  very  doubtful,  and 
woold  set  aside  half  the  conveyances  in  the  kingdom ; 
aod  I  desire  to  be  understood  that  it  is  not  my  opi* 

Lord  BardwidLe  also  appears  to  have  acceded  to 
ibe  doctrine  in  Sr  Edward  Clere's  case ;  for  in  the 
case  of  Peacock  v.  Monk(m)  he  daid,  an  estate  might 
be  settled  to  the  separate  use  of  a  feme  covert  by  way 
I     ni  power  over  an  use,  as  if  she  conveyed  the  estate 
I     to  the  use  of  herself  for  Hfe,  remainder  to  the  use  of 
I     neh  persons  as  she  by  any  writing,  ^c.  should  appoint, 
and  in  de&uit  of  appointment  to  her  own  right  heirs. 
80  in  TidLuer  v.  Tickner(7i),  where  Henry  and  Ro- 
bert Tlckner  were  seised  of  an  estate  in  gavelkind  as 
heirs  of  their  father ;  Robert  made  his  will,  and  devised 
his  undivided  moiety  to  his  wife  Elizabeth  T.  and  her 
hairs.    After  making  his  will,  by  a  deed  of  partition 
between  Robert  and  Henry,  and  by  a  fine,  all  the 
gavelktnd  estate  which  Robert  had  devised,  was  al- 
I     lotted  entirely  to  Robert,  to  such  uses  as  he  should  ap- 
pcMiit  by  deed  or  writing,  and  in  default  of  appoint- 
ment to  him  in  fee.    This  transaction  was  holden  to 
'    be  a  revocation  of  the  will.     Now  it  had  previously 
been  decided,  that  a  partition  by  deed  and  fine  would 

i 

I        («)  2  Yes.  190.  (n)  3  Atk.  742,  cited. 
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not  revoke  the  devise  where  the  estate  was  limited 
to  the  devisor  in  fee(o).  In  the  ease  of  Tickner  v. 
Tickner,  therefore,  it  was  elearly  considered  that  the 
power  of  appointment  was  not  merely  nugatory,  in 
which  case  it  could  not  have  operated  as  a  revoca- 
tion, but  on  the  contrary,  that  the  fee  could  be  divested 
by  an  execution  of  the  power.  It  is  observable,  that 
of  the  many  Judges  who  have  commented  on  these 
cases(jp)  no  one  seems  to  have  thought  the  power  of 
appointment  void.  On  the  contrary,  Lord  Hardwicke, 
Lord  Rosslyn(9),  and  Lord  Eldon(r),  appear  to  have 
considered  that  the  cases  of  llckner  v.  Tickner,  and 
Luther  v.  Kidby,  can  well  stand  together,  which  can 
only  be  on  the  ground  of  the  power  of  appointment 
being  valid.  Heath,  Justice,  seems  even  to  have  thought 
that  a  claim  of  dower  might  be  barred  by  an  execu^ 
fion  of  the  power(^) ;  and  Lord  Alvanley  made  two 
decisions  similar  to  that  of  Tickner  v.  Tickner(0,  (in 
one  of  which  Mr.  Justice  Barrington  concurred)  not- 
withstanding the  point  of  the  power  being  merged  in 
the  fee  was  expressly  urged  against  the  revocation(ti). 
But  Lord  Alvanley  said  there  was  a  power  to  dispose, 
which  he  agreed  was  not  larger  than  tiie  fee,  but  it 
was  a  different  power  of  disposition ;  he  could  grant 
it  by  a  single  paper ;  he  could  not  convey  the  fee 
except  by  the  common  modes  of  conveyance ;  and 

(o)  See  Webb  v.  Temple,    1  (r)  See  8  Ve8.jun-281. 

Freem.  542.  Luther  v.  Kidby,  S  P.  (»)  See  3  Yes.  jun.  657* 

Wins.  irO,  n*  Ai»il,  17S(k  (t)  Kenyon  o.  Satton,  S  Ves.  j«i>, 

(p)  See  2  Yes.  jun.  157, 429, 662.  601,  cited ;  and  Notts  v.  Shirley. 

«  Yes.  jun.  219.  iUd.  6(M,  n. 

(})  Bee  2  Yes.  JOB.  429.  (u)  See  8  Yes.  jun.  115. 
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and  though  the  power  was  not  larger,  yet  it  was  to  he 
executed  in  a  different  manner. 

Indeed,  from  Sir  Edward  Clere's  case  to  that  of 
Maundrell  v.  Maundrell,  with  the  exception  of  Lord 
Ashburton's  opinion,  and  the  supposed  opinion  of  the 
Judges  in  Goodhill  u  Brigham,  it  has  been  considered 
clear  that  the  power  in  question  was  not  absorbed  in 
the  fee,  and  innumerable  conveyances  have  been  pre- 
pared on  that  opinion. 

The  reason  generally  given  in  favour  of  the  ex- 
istence of  the  power  appears  to  be  too  well  grounded 
to  be  easSly  answered,  and  it  prevails  as  much  in  the 
case  of  Maundrellu  Maundrell  as  in  any  case  whatever; 
for  even  admitting  that  the  power  implied  that  the 
deed  or  will  ought  to  be  legally  executed,  yet  if  the 
power  subsisted  the  estate  might  have  been  conveyed 
by  virtue  of  it,  without  the  necessity  of  the  person 
to  whom  it  was  conveyed  previously  taking  possession 
of  the  estate,  or  the  possession  being  vested  in  him  by 
force  of  the  statute  of  uses,  which  must  have  been  done 
if  the  power  was  absorbed  in  the  fee.  Besides,  the 
point  does  not  seem  open  after  the  case  of  Tickner 
TJ.  Hckner,  in  which  the  same  words  were  used. 

Upon  the  whole,  therefore,  there  is  a  decision  by 
all  the  Judges  of  England,  given  after  mature  delibera- 
tion, and  acknowledged  by  many  subsequent  Judges, 
in  favour  of  the  existence  of  the  power ;  and,  on  the 
other  hand,  in  favour  of  the  absorption  of  the  power, 
there  is  Lord  Ashburton's  private  opinion,  to  which 
no  attention  has  ever  been  paid,  and  the  decision  at 
(he  Rolls,  where  the  authorities  which  settled  the  con- 
trary doctrine  were  not  adverted  to. 

Before  quitting  this  subject,  we  may  remark,  that 
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upon  its  being  settled  that  in  these  cases  the  fee 
vested,  subject  to  be  divested  by  an  execution  of  the 
power,  it  was  doubted  whether  a  right  of  dower 
which  had  attached  on  the  estate  could  be  over-reafdi- 
ed  by  an  execution  of  the  power.  The  late  Mr. 
Fearne,  and  many  other  gentlemen  of  eminence, 
thought  the  execution  of  the  power  defeated  the  rig^ 
to  dower,  and  it  has  never  been  directly  settled  that 
it  will  not.  From  this  doubt,  however,  and  because 
a  power  of  appointment  is  liable  to  be  suspended  and 
destroyed,  and  the  existence  of  the  power  is,  ia  a 
case  of  this  nature,  the  only  circumstance  which  pre* 
eludes  the  wife  from  her  dower  (a:),  it;  is  usual  to  re^ 
quire  a  fine  on  the  part  of  purchasers ;  and  convey- 
ancers in  this,  as  in  all  other  cases  where  a  person 
has  a  power,  and  dso  an  interest,  ex  abundatdi  om- 
tela^  generally  make  him  not  only  exercise  his  pow- 
er, but  also  convey  his  interest.  To  tlus  practice, 
and  the  decisions  that  a  devise  to  such  persons  as  A 
shall  appoint  is  a  fee,  I  am  persuaded  that  the  d^ual 
of  the  existence  of  the  power  owes  its  oiigin. 

When  the  case  came  before  Lord  Eldon  he  express- 
ed  himself  dissatisfied  with  the  decision  in  Goodhfll 
V.  Brigham ;  and  upon  the  authority  of  ffir  Edward 
Clere's  case.  Lord  Hardwicke's  opinion,  and  the  casea 
before  dted  on  partitions,  and  upon  the  general  prac- 
tice of  conveyancers,  he  held  clearly  that  the  power 
might  well  subsist  with  the  fee.  His  Lordship's  autho- 
rity has  quite  settled  the  point(2^).  In  the  case  of  R<»ch 
V.   Wadham  (z),   which    was    decided  dx    months 

(x)  N.  2.  Co.  Litt  216  a. 

(y)  Moreton  v.  Lee8,  C.  P.  Lancaster  1819,  post  [p.  133.] 

(z)  Roach  V.  Wadham,  6  East,  289. 
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b^iare  Lord  Eldon  made  his  decision,  and  in  which  the 
sane  point  arose ;  it  was  erroneously  stated,  that  the 
decree  at  the  Rolls  in  Maundrell  v.  Maundrell  had 
been  reversed  in  the  House  of  Lords,  and  thereupon 
the  counsel  on  the  other  side  admitted  that  the  power 
was  not  meiged  in  the  fee,  and  the  Court  of  King's 
Bench  in  d^vering  judgment  took  the  point  for 
granted. 

There  are  still,  however,  two  cases  which  escaped 
tiieattration  of  every  one ;  I  allude  to  Cross  v.  Hud- 
8on(z),  before  Lord  Tburlow ;  and  DobUns  v.  Bow- 
manCa),  before  Lord  Hardwicke  j  to  which  I  might 
add  the  case  of  Abbot  v.  Burton(&).  In  the  first  case, 
ao  estate  was  conveyed  to  John  Hay  for  life,  with  re- 
mainders over,  with  the  ultimate  reminder  to  the  use 
of  the  survivor  of  him  and  his  wife  in  fee.  And  a 
power  was  ^ven  him,  in  the  usual  terms,  to  appoint 
iOO/.  a  year  to  take  effect  after  his  decease.  He  ex- 
erdaed  this  power  by  his  wHL  His  wife  died  in  his 
life-lime,  and  all  the  intermediate  remainders  became 
iocapaUe  of  taking  effect,  so  that  he  was  seised  in  fee ; 
and  Lord  Hiurlow  held  that  the  power  was  merged 
by  the  accession  of  the  fee. 

Hiis  case  is  not  precisely  like  Maundrell  and  Maun- 
dreH  There  tiie  donee  of  the  power  acquired  the 
ataU  immediately  on  the  execution  of  the  deed  cre- 
ating tiie  power,  so  that  unless  the  power  had  been 
upheld  it  would  have  been  void  in  its  creation.  But 
here  the  donee  had  not  any  estate  at  the  execution 
of  the  deed  in  which  the  power  could,  under  any  con- 
stniction,  be  absorbed,  and  consequentiy  the  dedsion, 

{z)  3  Bro.  C.  C.  SO.  (6)  Vid*  Jr^«. 

(■)SAtL40a 
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that  the  power  was  merged  by  the  aceessioii  of  the 
fee,  did  not  wholly  strike  the  power  out  of  the  deed 
creating  it,  as  from  its  execution,  for  the  power  sub- 
sisted until  the  happening  of  the  contingency^  which 
cast  the  fee  itself  on  the  donee.  But  although  die 
cases  may  thus  be  distinguished,  yet  the  principle  of 
die  decision  was  over-ruled  by  the  case  of  Maundrell 
and  Maundrell.  The  counsel  who  argued  in  Cross 
and  Hudson  in  favour  of  the  extinction  of  the  power, 
rested  their  case  on  the  simple  ground  that  a  power 
could  not  subsist  in  a  person  havmg  the  fee.  It  was 
swd,  that  wherever  a  less  estate  and  a  larger  coindde 
in  the  same  person,  a  merger  takes  place,  as  an  estate 
pur  auter  vie  will  merge  in  an  estate  for  the  party** 
own  life,  and  a  base  fee  in  an  absolute  fee.  In  this 
case,  it  was  added,  it  was  the  estate  of  the  wife,  who 
^ves  to  the  husband  a  power,  which  Is  a  mode  of  pro- 
perty or  interest  in  the  land ;  the  same  person  cannot 
have  a  partial  ownership  and  ah  absdiUe  dominion^  tht 
interest  being  of  the  same  kind^  and  onJty  inferior  in  de- 
gree. Lord  Thurlow  in  deBverhig  judgment  adopted 
tiiese  arguments,  for  he  merely  said,  he  thought  With 
the  defendants  that  the  power  was  merged.  Now 
the  above  arguments  are  precisely  those  which  were 
overruled  in  Maundrell  and  Maundrell.  As  the  power 
then  may  subsist  with  the  fee,  why,  it  may  be  asked, 
should  it  be  considered  as  extinguished?  This  con- 
struction would  in  many  cases  work  great  injustice. 
Fbr  instance,  where  the  power  is  in  gross  as  to  the  life- 
estate,  and  consequently  not  to  take  effect  till  after 
the  donee's  death,  althou^  he  doly  execute  the  power 
by  will  before  the  happening  of  the  contingency,  yet  the 
execution  will  be  avoided  by  the  accession  of  the  tee. 
The  courts  will,  indeed,  make  his  interest  in  the  fee 
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bear  oat  his  dispoBition,  but  still  that  in  many  cases 
might  not  be  equally  beneficial  with  an  appointment 
yiidef  the  power.  Besides,  should  the  case  of  Cross 
V.  Hudson  be  supported,  it  may  be  thought,  that  if  a 
man  having  a  particular  power  gain  the  fee  by  de- 
scent, or  subsequent  conveyance,  the  power  will  be 
merged ;  in  which  case  a  prior  execution  of  it  by  will 
would  be  void,  and  could  not  be  made  good  out  of  the 
fee,  as  the  testator  was  not  seised  of  it  at  the  execution 
of  bis  will.  But  there  appears  to  be  no  solid  ground 
upon  which  this  distinction  can  be  supported.  In  many 
cases  the  fee  is  taken  not  strictly  under  the  instru- 
ment  creating  the  power,  but  by  way  of  resulting  use ; 
yet  it  18  setded  that  the  power  may  subsist  with  this 
resulting  fee.  Indeed  in  Cross  v.  Hudson  the  hus- 
band had  1)0  interest  in  the  estate  at  the  date  of  his 
will,  which  he  could  charge  by  will,  because  the  limi- 
tation in  the  setdement  was  to  an  uncertain  olgect, 
viz.  ttie  survivor  of  the  husband  and  mfe(c). 

It  frequeudy  happens  that  a  tenant  for  life  of  an 
estate  in  strict  settlement,  with  the  ultimate  remain- 
der to  himself  in  fee,  with  powers  of  leasing,  join- 
turing, charging  portions,  sale  and  exchange,  ^c.  ac- 
quires the  fee  by  the  failure  of  the  limitations  inter- 
mediate between  bis  life-estate  and  remainder :  and 
it  may  be  questioned,  whether  all  these  powers  con- 
tiniie  after  the  acces»on  of  the  fee.  Perhaps  the  bet- 
ter opinion  is,  that  the  powers  cannot  be  exercised 
after  the  union  of  the  estates,  on  the  ground,  not  that 
the  powers  are  merged,  but  that,  according  to  the  true 
eoastruction  of  the  settlement,  they  were  not  to  en- 
dure beyond  the  continuance  of  the  limitations  which 
{€)  See  Doe  u  TomkiBSOD,  ^Mft^l*  &  Sdw.  165. 
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they  were  intended  to  over-reach.  To  ttiw  there 
coidd  be  no  objection ;  it  would  not  affect  any  prior 
exerdse  of  the  power  although  by  will.  Of  course 
where  the  power  has  been  executed  by  deed  the  ao 
cession  of  the  fee  will  not  invalidate  the  execution. 

In  Mortlock  v.  Buller((Q  the  estate  was  settied  to 
trustees  for  a  term,  to  raise  pin-money,  remwider  to 
tile  husband  for  life,  with  the  usual  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to 
the  wife  for  life,  remainder  to  trustees  for  a  term,  to 
raise  portions  for  younger  children,  remainder  to  the 
sons  of  the  marriage  in  tail,  remainder  to  the  husAMod 
in  fee,|^th  a  power  of  sale  and  exchange  in  the  trus- 
tees, td  be  exercised  at  any  time  or  times,  at  the  re- 
quest c^  the  husband  and  wife,  or  the  survivor.    The 
vdfe  died  in  the  husband's  life-time,  without  issue* 
Lord  Efdon,  according  to  the  report,  stated,  that  the 
trustees  had  only  an  estate  to  preserve  contingent  re- 
mainders during  the  existence  of  the  marriage ;  and 
in  the  event  that  had  happened,  the  husband's  life- 
estate  and  remainder  in  fee  being  brought  together, 
hi  law  the  power  of  the  trustees  is  extinguished  am] 
gone.    The  estate  to  preserve  contingent  remainders 
was  of  course  still  subsisting,  and  the  life-estate  and 
remainder  in  fee  were  only  executed  stfb  modo.    The 
substantial  ground  upon  which  such  a  power  in  trus- 
tees should  be  held  not  to  be  subsisting,  is,  that  the 
intenlum  of  the  settlement  was  to  confine  it  to  the 
time  during  which  the  uses  of  the  settiement  existed. 
By  the  decree,  which  was  drawn  up  by  the  Lord 
Chancellor  himself,  it  appears  that  he  did  not  intend 
to  dedde  the  point 

(d)  10  Yes.  jon.  «d» 
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1q  Trower  t.  Knightley  an  estate  was  devised  to 
tivstees  in  fee,  in  tmst,  as  to  a  moiety  for  each  of  two 
draghters  of  the  testator  and  thdr  issue  at  twenty- 
one,  witfi  a  general  power  to  the  trustees  to  sell.  One 
dau^ter  died^  and  her  children  attiuned  twenty^ne, 
and  were  entitled  to  the  fee  of  one  moiety.  The  trus* 
tees  sold  the  entirety ;  and  the  question  upon  the  ex- 
istence of  the  power  now  stands  for  argument  before 
the  Vice-Chancel]or.(l) 

In  a  recent  case,  the  estate  for  life  and  reversion  in 
fee,  had,  by  the  failure  of  tiie  preceding  limitations, 
mdted,  and  the  settlor  had  devised  the  reversion  in 
fee  to  uses  in  strict  settlement.  There  was  a  power 
of  Mie  in  the  original  settlement  which  Was  exercisa* 
Me  by  the  consent  of  a  jmntress,  who  was  still  alive. 
It  was  contended,  that  the  power  still  existed,  and 
might  be  exerdsed  so  as  to  defeat  the  uses  created 
by  the  wOl.  The  Master  of  the  Rolls,  without  deter, 
miiung  whether  the  power  was  legally  extinct,  held 
that  it  could  never  be  intended  to  refer  to  a  perfectly 
new  set  of  limitations  in  a  new  settlement,  at  a  long 
sobsequent  period,  under  a  disposition  of  the  estate 
made  by  the  will  cftke  owner  of  thejee{e). 

In  the  case  of  Dobtnns  v.  Bowman  before  referred 
to,  the  uses  of  a  recovery  were  declared  to  the  use  of 
Henry  Beynal  in  fee,  and  to  such  uses  as  he  by  his 
wffl,  or  any  instrument  in  writing  by  him  duly  execu- 
ted,  dioold  limit  and  appoint.  He  exerdsed  this 
powor  by  his  vrill,  and  it  was  insisted  tiiat  the  wfll 

(e)  Whcatc  v.  Hall,  17  Vca.  jifti.  80. 

(1)  [The  Vice  Chancellor  held,  that  the  power  existed  over  the  en- 
tvety,  «ajBMr.8ngdenintheiAMemlato&e  EnifiMh  erftTJon  of  this 
wwL3 
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was  void,  as  a  use  could  oot  be  limited  on  a  use;  but 
although  Lord  Hardwicke  admitted  this  rule,  yet  be 
thought  the  word  and  must  be  uoderstood  d  sjunetive- 
ly  for  the  word  or;  but  at  any  rate  he  thought  tlie  es* 
tate  parsed  by  the  will.  This  case  then  is  another 
authority  in  favour  of  the  existence  of  a  general 
power  given  to  the  tenant  in  fee.  This  point  was 
taken  for  granted  both  at  the  bar  wd  upon  tfie  bendi* 
So  Lord  Chief  Justice  Trevor,  in  delivering  the  judg* 
m^t  of  the  court  In  the  famous  case  of  Abbott  and 
Burton,  treated  it  as  clear,  that  a  reoiainder  Umited 
to  a  married  womMi  in  fee,  with  a  power  to  her 
during  the  coverture  to  dispose  of  it  as  she  should 
think  fit,  was  a  valid  limitation,  and  that  the  power 
subsisted)  and  might  be  legally  exerdaed  (f).  And 
Lord  Kenyoh,  I  find,  when  at  the  bar,  gave  an  ofMnion 
in  &vour  of  the  limitation. 

In  Goodhill  v.  Brigham,  before  referred  to,  the  de- 
vise was  to  a  married  woman  in  fee,  with  a  power 
superadded  for  her  to  ^spose  of  the  estate  as  she 
should  think  proper,  and  as  if  she  were  sole.  The 
Court  of  Common  Pleas  held  this  power  to  be  void, 
as  repugnant  to  the  fee  before  vested  in  her.  This 
dedsion,  however,  cannot  be  relied  on.  It  has  never 
been  spoken  of  with  satis&ction.  If  the  opinions  in 
Dobbins  v.  Bowman,  and  Abbot  and  Burton,  were 
eorrect,  it  is  clear  that  the  court  might  have  consi- 
dered Uie  devise  as  giving  her  a  power  of  appmnt- 
ment  with  a  remainder  in  fee.  It  was  much  more 
difficult  to  make  this  construction  in  those  cases,  as 
the  question  there  arose  upon  a  limitation  in  a  deed. 
I  have  seen  an  opinion  of  the  iate  Lwd  Bosslyn's, 

(f)  11  Mod.  181;  and  see  Willes.  180. 
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^ven  in  the  year  177^9  wbere  the  estate  was  limited 
by  a  fine  and  declaration  of  ases,  to  the  use  of  C.  M.^ 
a  married  woman,  in  fee,  ^  together  with  such  pow. 
era  as  are  hereinafter  mentioned  and  reserved,  (that 
is  to  sayj  that  it  should  be  lawful  for  her  to  appoint 
any  new  or  other  use  or  uses,  estate  or  estates,"  jfc. 
in  the  usual  way.  The  question  was,  whether  the 
power  was  well  created.  He  wrote  the  following 
opinion :  ^'  The  intent  of  the  deed  is  clearly  to  give 
Mrs.  M.  an  option  to  dispose  of  her  estate,  notwith- 
standing her  coverture ;  and  that  construction  of  the 
words  which  will  give  effect  to  the  clear  intent  of 
the  deed,  and  not  destroy  it,  is  certainly  the  best  con- 
struction. The  fee  limited  to  Mrs.  M.  is  qualified  in 
the  very  sentence  itself  by  the  powers  after  mention- 
ed, inserted  for  no  other  purpose  but  to  enable  her  to 
dispose  of  that  fee,  and  which  are  to  take  effect  out 
of  the  very  estate  given  to  her.  The  deed  would  have 
been  nicre  properly  drawn  if  the  first  use  declared  had 
been  to  such  person  or  persons^  and  for  such  estates^  as 
she  by  deed  or  wiU  should  appoint^  and  in  default  of 
appointment  to  her  in  fee;  but  it  is  exactly  the  same 
thing  in  substance  to  limit  the  estate  to  her  in  fee, 
subject  to  her  power  of  appointment;  for  whoever 
claims  as  heir  to  her,  must,  by  the  express  terms  of 
the  deed,  take  subject  to  the  power  of  appointment ; 
and  if  it  is  well  executed,  as  in  this  case  it  appears 
to  be,  the  execution  of  the  power  defeats  the  title  of 
the  heir." 

From  this  opinion  it  may  be  inferred  that  Lord  Ros- 
slyn  would  not  have  agreed  vnth  the  decision  in  Good- 
bill  X.  Brigham  had  that  case  come  before  him  ;  and 
it  clearly  shows  that  ha  thought  an  estate  might  be 
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eflrectuaDy  limited  to  such  uses  as  a  person  should 
appoint,  and  in  default  of  appointment  to  the  same 
person  in  fee.  In  a  case  before  Lord  Kenyon  he 
treated  it  as  wholly  immaterial  in  what  part  of  the 
deed  powers  are  inserted,  whether  before  or  after  the 
estates  created(g). 

(g)  Rex  o.  The  Inhabitaats  of  Eatington,  4  Term  Rep.  177. 
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CHAPTER  U. 

OF  THE  CREATION  OF  POWERS. 


Section  L 

Cf  the  W(0fd9  by  which  Powers  may  he  Created. 

To  the  Talid  creation  of  powers  it  is  essential  that 
Aere  should  be  first,  sufllident  words  to  denote  the 
intention ;  secondly,  an  apt  instrument,  and,  thirdly, 
a  proper  object.  Of  each  of  these  I  propose  to  treat 
in  its  order :  and  then,  lastly,  to  show  the  effect  of 
the  creation  of  a  power, 

FuiB^  then,  no  precise  form  of  words  is  necessary. 
Powers,  we  have  seen,  are  mere  declarations  of  trust, 
md  therefore  any  words,  however  informal,  which 
dearly  indicate  an  intention  to  give  or  reserve  a  pow- 
er, are  suffident  for  the  purpose(a).  The  same  rule 
prevails  as  to  common-law  authorities  created  either 
by  w31(&)  or  deed.  Neither  is  it  material  in  what  part 
of  fte  instrument  the  power  is  inserted(e).    So  a  re- 

(a)  Amb.  Mo.  608.  Snape  «.    2Ve8.ir5;  Wameford  v.Thomp- 
Tirton,  SRo.  Abr.  d62(B)pLd;    Mm^SVea.  Jim.51S. 


of  Oion.  o.  Leighton,  2        (e)  Rex  v.  Inhab.  of  Eatington^ 
TcrA.377;  aiid8eeFitzg.222.         4  Term.  Rep.  177. 
(»)  Sariof  8tafibrd9.Biickkj, 

m 


Digitized  by  CjOOQ IC 


gg  OF  THE  WORDS  BY  WHICH 

cital  or  preamble  in  a  deed  may  operate  as  a  good  re- 
servation of  a  power((2) ;  but  a  recital  in  a  deed  of  an 
invalid  prospective  power  will  not  operate  as  a  reser- 
vation of  a  new  power,  although  if  the  error  had 
been  discovered  the  donee  could  have  created  a  new 
power(e)-  This  can  only  be  understood  by  an  exam- 
pie :  In  Hele  v.  Bond  a  general  power  was  given  to 
appoint  and  revoke  toties  quoties ;  the  donee  in  a  deed 
of  appointment  executed  under  this  power,  recited 
the  power  fully,  but  neglected  to  reserve  a  new  power 
of  revocation,  which  he  might  have  done  ;  and  it  was 
determined  that  the  recital  of  the  old  power  did  not 
operate  as  the  reservation  of  a  new  one. 

It  was  at  first  doubted  whether  a  power  deriving 
its  elfec^t  from  the  statute  of  uses  wa3  well  limited, 
unless  there  were  words  in  the  assurance  that  the  fe* 
ofiee  and  his  heirs  should  stand  seised  to  the  uses  to 
be  created  by  force  of  the  powerff).  In  old  prece- 
dents such  a  clause  was  usually  inserted.  This  prac- 
tice has  been  long  discontinued,  and  it  is  clear,  that 
at  this  day  it  is  wholly  unnecessary. 

In  old  precedents  of  settlements  it  is  not  unusual 
to  meet  with  powers  by  which  the  donees  are  author- 
ized to  limit  and  appoint  the  estates  which  they  are 
enabled  to  create.  In  later  times,  the  mind  being  car- 
ried to  the  effect  of  the  act  to  be  done,  and  not  to  the 
mode  in  which  it  was  to  be  exercised,  it  became  usual 
to  empower  the  donee  to  "  lease,  sell,  exchange,'*  ijc. 
and  not  to  limit  or  appoint  by  way  of  lease,  sale,  or 
exchange.  In  &ct,  both  forms  are  accurate ;  the  aBCiaDt 

(i)  FU:egwald  p.  Fauconbwigc,  (e)  HeU  v.  Bond,  inftn  Appea* 
Fite.207.  dix,N©.d,liB. 

(f)  Poph.  81. 
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mode  describes  the  operation  of  the  act,  the  modem 
pnietice  points  out  the  efect  of  it :  and  when  it  is  con- 
sidered that  the  power  is  equally  well  created,  whether 
words  denoting  the  operation,  or  words  describing  the 
effect,  are  used,  and,  that  when  the  power  is  executed 
the  interest  created  by  if  is  an  actual  lease,  or  ex- 
cfean^e,  ^c.  we  shall  probably  think  that  it  is  wholly 
imniaterial  which  (brm  is  used.  The  point,  however, 
has  tieen  the  subject  of  much  learned  controversy(g'). 

It  will  here  be  proper  to  consider  what  is  a  power^ 
woAwA  an  intere^. 

A  deme  to  A  for  life,  expresdy,  with  remainder 
to  such  persons  as  he  shall  by  deed  or  will  appoint, 
wffl  cf  course  not  give  him  the  absolute  interest,  al- 
tiioogh  he  may  acquire  it  by  the  exercise  (A  his 
power(A). 

It  is  said,  that  where  an  estate  is  given  absolutely, 
witfiout  any  prior  limited  interest,  to  such  uses  as  A 
person  shell  appoint,  it  would  be  an  estate  in  fee(t). 
But  Dns  doctrine  refers,  only  to  a  devise,  for  in  a  con- 
veyance such  a  limitatkm  would  merely  confer  a  power 
OB  the  party,  and  not  give  him  an  estate  in  fee. 

Where  there  is  an  express  estate  for  life  given  by 
wii,  with  liberty  to  give  the  fee  to  particular  persons, 
tlif  devisee  shall  take  for  life,  with  a  power  to  appoint 
the  estate  to  the  objects  designated(A:).    But  where  aR 

{jg)  See  Bad.  n.  L  to  Co.  Litt  Baldwin  v.  Pole,  Ch.  Trinity  T. 

2ri  b ;  Powell's  n.  to  Fearne's  Ex.  8  Geo.  Ill ;  and  see  3  Yes.  jun. 

Dcv.  p.  379 ;  and  Preston's  Tracts,  470 ;  and  see  Hales  r.  Margerum, 

p.  84.  3  Ves.  jun.  299 ;  Cook  v.  Ducken- 

(b)  See  Barford  v.  Street,  16  field,  ^  Atk.  565. 

Ves.  Jon.  135.  {k)  Liefe  t^.  Saltingstone,  1  Mod* 

(t)  Wliiikon  v.  Cleyton,  1  Leo.  189;   1   Freem.   149,   163,  176; 
156;  Anon.  3  Lee.  7U  pl«  108; 
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estate  for  life  is  not  expressly  given,  but  the  estate  is 
bequeathed  generally  to  the  devisee,  to  sueh  uses  as 
he  shall  appoint  at  his  will  and  pleasure,  nevertheless, 
restraining  the  disposition  to  particular  objects,  it 
seems  doubtful  whether  the  devisee  will  take  a  fee- 
simple  conditional,  or  an  estate  in  fee  upon  trust,  or 
an  estate  for  life,  with  a  power  to  dispose  of  the  in- 
heritance.    This  is  the  case  of  Daniel  and  Ubley, 
where  the  devise  was,  to  "  Agnes  my  wife,  to  dispose 
at  her  will  and  pleasure,  and  to  give  to  such  of  my 
sons  she  thinks  best."    According  to  Sir  William 
Jones's  report  of  this  case(/),  he,  and  Crew,  Chief  Jus- 
tice, thought  that  the  wife  had  an  estate  for  life,  with 
a  power  to  appoint  the  reversion,  and  if  not,  that  she 
had  a  fee-simple  conditional ;  and  if  she  conveyed  con- 
trary to  the  condition,  the  heir  at  law  might  enter  for 
the  condition  broken(m) :  and  Whitlock  and  Dodridge 
were  of  opinion  that  she  had  a  fee-simple  upon  trust. 
In  Noy's  reports(n)  it  is  stated  generally,  that  the 
wife  had  a  power ;  and  in  Latch's  report  (which  is 
the  best)(o),  Whitlock  and  Jones  are  stated  to  have 
held,  that  the  wife  had  an  estate  for  life,  with  power 
to  appoint  the  reversion ;  while  Dodridge,  who  relied 
on  the  word  dispose,  was  of  opinion,  that  she  had  a 
fee-simple   conditional;    and   Crew,   Chief  Justice, 
agreed  with  him :  but  on  a  subsequent  argument  it 
seems  that  the  Chief  Justice  came  over  to  the  opinion 
of  Whitlock  and  Jones,  and  thought  that  the  wife  had 
only  a  power  to  appoint  the  reversion. 

Cart  232 ;  Dighton  v.  Tomlinson,  Anon.  Dall.  58,  pL  5 ;  Doe  v.  Pear- 

1  Comyns.  194 ;  1  P.  Wms.  149.  son,  6  East,  173. 

(/)  1  Jo- 137.  (n)  P.  80. 

(w)  See  49  E.  3,  16,  pL   10.  (o)  P.  9.  39.  154. 


Digitized  by  CjOOQ IC 


'I 


yOWBRS  MAY  ^E  CREATED.  ^qI 

Id  a  moderQ  case(p)  tbf  devise  was  of  the  testa- 
Ws  ^  lands,  tenements,  ani  hereditaments,  to  his  wife, 
lo  be  ftivided  and  dispose!  of  amongst  his  youngest 
children ;"  and  it  was  detemined  by  %r  Joseph  Jekyll, 
that  the  word  diqH)$ed  related  to  the  estate  of  the  de- 
visor, for  that  the  lands  cdld  not  be  disposed  of,  but 
tbe  estate,  and  conseqoentlf  the  vnfe  had  a  fee. 

The  better  opinion,  hoover,  eertamly  is,  that  the 
defise  is  for  life,  with  a  pdfver  to  appoint  the  inheri- 
tance, unless  the  words  cf  the  will  cleaiiy  negative 
sach  a  construction,  and  tie  authorities  appear  to  be 
greatly  in  favour  of  that  opinion.  The  most  objec- 
tionable construction  is,  tht  the  devisee  takes  a  fee- 
ample  upon  trust :  for  it  nust  at  this  day  be  consi- 
dered clear,  that  if  the  d^isee  be  a  married  woman 
she  cannot  convey  withoiiria  fine,  because  the  law  will 
mX  advert  to  the  trust ;  ai^,  in  regard  to  its  being  an 
estate  upon  condition,  wqmay  observe,  that  what  by 
tile  old  law  was  deemed  a  jevise  upon  eondiiion^  would 
now,  perhaps,  in  almost  efery  case,  be  construed  a  de- 
nse ID  fee  upon  trustC^),  ^nd  by  this  construction,  in- 
stead of  the  heir  takingadvantage  of  the  condition 
imken,  tbe  cestui  que  trut  can  compel  an  observance 
of  tbe  trust  by  a  suit  in  eiuity. 

But  suppose  an  estate  h  be  given  to  A  expressly  for 
Me,  with  remainder  to  siDh  persons,  ^c.  generally  as 
he  shall  appoint,  mil  th<  devisee  in  that  case  take  a 
iee?  In  a  case,  in  the  thrd  volume  of  Leonard(r),  the 
lands  were  devised  ^^  to  tie  wife  for  life,  and  after  her 
flecease  she  to  give  the  ame  to  whom  she  will,"  It 
was  determined  that  sh  took  for  life  only,  but  with 

(p)  Anon.  2  Kel.  C.  C.  6.  (r)  Anon.  3  Ico,  71,  pi.  108  j  4 

{q)  See  49  E.  d.  16.  pi.  10.  Leo.  41,  pi.  110. 
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an  authority  to  give  the  revcNon  to  whom  she  pleased, 
for  the  express  estate  for  !fe  should  not  be  enlarged 
by  imfrficationl^).  In  a  esse,  about  ten  years  after- 
wards, reported  in  Leonart'i  first  volurae(<),  the  devise 
was  to  the  testator's  wife  lldyth,  during  her  widow- 
hood,  remainder  to  A  in  tiil,  and  if  A  died  without 
issue  in  the  life  of  the  wife,  that  then  the  land  should 
remain  ta  her  to  dispose  tiereof  at  her  pleasure.  A 
£d  die  in  her  life-time  wtlont  issue,  and  it  was  de- 
termined that  the  wifetooca  fee-simple.  The  court 
relied  upon  the  words  of  tie  Mmitafton  of  the  remain- 
der to  the  wife,  Quod  inte^a  remaneat  dicttB  Edythm. 
In  a  modern  case(u),  tht  devise  was  to  the  legator's 
heir  (A  law,  for  her  life,  am  after  her  death  to  her  law- 
ful issue  ;  and  if  she  shoud  have  no  issue,  then  that 
she  should  have  power  todispose  thereof  at  her  will 
and  pleasure.  She  died  iflthout  issue.  The  whole 
court  was  clearly  of  opinion!  that  she  had  an  estate  In 
fee-simple  by  the  will,  as  tht  contingent  remainder  to 
the  issue  never  vested :  that|;he  testator  by  giving  her 
power  to  dispose  thereof  atiher  will  and  pleasure,  in 
case  she  had  no  issue,  had  gjren  her  a  fee-simple :  but 
supposing  the  words  did  notbarry  the  fee-sim|rfe,  yet, 
as  she  was  heir  at  law,  the  fie  descended  to  her  upon 
the  death  of  the  testator,  ai|]  she  having  no  issue  it 
was  never  out  of  her;  anj  the  Judges,  therefore, 
held  a  will  made  by  her  duing  her  coverture  to  be 
void.  Against  this  opinioi  the  before-mentioned 
case  in  3  Leon,  was  dtedjbut  the  court  said  that 
that  ease  was  not  law,  and  that  the  case  in  1  Leon, 
was  determined  after  that  iris  Leon.    In  a  very  late 

(«)  See  Lord  Ptjrker'e  judgment  {i)  Jennor  v.  Haidie,  1  Leo.  383. 
in  Tomlinson  v.  Dightoo,  1  P.  (v)6oodtitlev.Otwa7,2WUs.6. 
Wmt.  171. 
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eftse(x),  where  an  mtate  for  ife  only  was  given,  vnth 
a  power  to  dispose  by  wiUin^i  contingent  event,  the 
case  of  Goodtide  and  Otwaj  ivas  not  referred  to,  but 
the  cz»e  in  3  Leoo*  was  relied  on  as  an  authority; 
and  it  was  determined,  that  jbe  devise  took  for  life 
only,  with  a  power  of  disposition  by  will. 

Itremsdns  for  us  to  attempts  reconcile  these  cases; 
and  it  is  conceived  that  the  casi  in  8  Leonard  must  still 
be  deemed  a  bmding  authoritjt  As  a  general  nile,  it 
must  be  admitted  tiiat  the  h^dots  not  incline  to  en- 
lai^e  esprpzs  estates  by  implication*  But  the  case  of 
Goodtitle  and  Otway,  as  wtJlis  the  case  in  i  Leonard, 
may  well  stand  without  subverting  the  authority  of  the 
case  in  3  Leonard.  The  case  in  1  Leonard  seems  to 
have  been  decided  on  the  apparent  intention  of  the  tes- 
tator,  that  In  case  of  the  deati  of  A  without  issue,  in 
Ae  life  of  the  wife,  she  should  like  the  whole  dominion. 
TJR  estate  for  ife  was  given  mbrdy  on  account  of  the 
refOilader,  and  the  words  affiled  rather  to  an  actual 
estate  than  to  a  power.  In  G<pdtitle  and  Otway  also, 
the  estate  for  life  was  creatCid  only  to  introduce  the 
remainder.  Besides,  if  (whicj  the  court  seemed  to 
doubt)  the  words  did  not  car/y  the  fee-simple,  then 
ft  was  no  objection  that  the  fee  descended  to  the 
daughter,  and  was  never  out  bf  her ;  for  the  fee  de- 
scended, charged  with  the  po\ier,  and  under  that  con- 
struction she  had  a  general  poter  of  appointment,  with 
remainder  to  herself  in  fee;  and  as  her  will  was  void  un- 
less it  operated  as  an  executioi  of  her  power,  it  ought 
to  have  been  deemed  an  exercise  of  it,  according  to  the 
cases  noticed  in  a  subsequent  |art  of  this  work.  This 
case  was  certainly  very  distinguishable  from  that  in  i 
Leonard.  The  cases,  however,|nfiay  perhaps  be  thought 

to  authorize  the  foUowfaig  condusions : 

t 

(t)  Reid  V.  Slieigold,  10  Ves.  and  Fisher  t^.  the  Bank  of  Eng- 

|Bn.  370;  and  aee   Nannock  v.  land,   13   Ves.  jun.   111»   citea* 

HortoD,    7  Vea.  jim.  391,   ace;  Bn^Uej 9. Wettcott, ib. 445. 
Randal  V.  H'earle,  1  Anstr.  124; 
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ist,  That  where  therer  is  an  express  estate  for  life 
^ven,  with  a  gift  in  default  of  appointment  generally, 
as  the  devisee  shall  apfoint,  without  any  intervening 
estate  to  strangers,  the  devisee  shall  take  for  life  only, 
with  a  power  of  dispositon  over  the  inheritance.  The 
rule  is  more  inflexible  vheve  a  specific  mode  of  ex- 
ercising the  power  is  panted  out.    But, 

Sdly,  Where  the  estae  for  life  is  given  in  order  to  let 
in  estates  to  strangers,  tnd  no  specific  mode  is  required 
to  the  disposition  of  the  >nheritance,  there,  in  the  event 
of  the  n^esne  estates  nottaking  effect,  the  devisee  shall 
take  the  entire  fee-simpfe.  These,  however,  cannot  be 
treated  as  general  rubs  applicable  to  every  case. 
Wherever  a  power  is  d^rly  intended  to  be  ^ven,  the 
devisee  cannot  be  holdei  to  take  a  fee.  Had  the  devise, 
for  instance,  in  Goodtile  v.  Otway,  in  faOure  of  issue, 
been  ^'  that  the  wife  ihould  have  power  to  dispose 
thereof  at  her  will  anc  pleasure,  m^withstanding  her 
ecrverture^''  she  would  lave  taken  a  power  merely,  and 
not  the  fee-simple.(l) 

In  Robinson  v.  Dusgde  a  direction  by  a  testator,  that 
S00{.  should  be  at  the  dsposal  of  his  wife,  in  and  by  her 


[(1)  *<  We  roaj  lay  it  dovn  at  tn  ioontnrrertible  rale»  that  where  an  ettaU  h  glreii  tot 
peitnn  geoenlly,  or  hidrBnitelv ,  with  i  power  of  dispoaitkxi,  it  earries  a  fee  {  and  the  only 
exeeptioQ  to  the  role  it,  where  tne  teMai^  K>Tes  die  first  laker  an  estate  lor  life  ohfy,  hj  eertaia 
and  f  x()reit  words,  and  annexes  to  it  a  ]ower of  disposal.  In  that  particular  and  Rieeial  ease, 
the  drvisee  for  life  will  not  take  an  estae  in  fee,  notwithstanding  the  diatinet  and  naked  gift 
of  a  power  of  disposition  of  the  revenito.  This  distinetioo  is  earpfiilly  marked  and  settled 
in  the  cases.  '*  Per  Ra^nr,  Chancdlar^  lelivering  the  opinion  of  the  CcNirt  of  Errors  of  .^V« 
York,  in  Jacktwi  t.  Robm»^  16  Johni  Rep.  Sd7,  referring,  b  «ldition«  to  TVmlrnsMi  ▼. 
JDight^m^  Xeid  t.  Sheryold,  and  QoodUle  t.  Ofway.  heretnhefere  noticed  hv  Mr.  Sugdtn^ 
to  Crot^mg  T.  Croultngf  S  Cox'k  Ca.  »9fi.  It  is  said  also  in  one  casein  general  tertna*  thai 
a  powf^r  to  sell  in  a  devise  gives  a  fee,  MuOvrie  t.  OuOuie,  1  Call,  7.  ;hatwhere  A,  by  deed 
oOofejed  UumI  to  B.,  his  soo.in*law,  m  ee,  sohject  to  the  fbOowiiW  reatrietiona,  vix.  that  B. 


is  not  to  sell  the  same  during  the  natiral  life  of  A.  but  if  A.  sella  hto  land,  then  B.  ia  at 
liheriy  to  aeU  and  convey:  and  if  B.  ibold  die  beftra  A^  or  befbre  A.  aells  Ua  land,  then 
B.  is  to  leave  the  ssme  to  his  wife,  or  hir  lawful  iaane,  but  If  A.  shonld  aell  hia  land  befive 
the  death  of  B.,  or  A.  shonld  die  before  B.,  then  B.  msv  betjueath  or  sell  the  same  «a  he 
chooses,— it  was  held,  that  the  estate  of  B.  wss  an  unlimited  estate,  to  which  the  dootrine  of 
powenvasDOtappiiMblt.   M*!mkmj.^n»Uit%^v%MBam\t^m.\ 
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last  will  and  testament,  to  whom  she  shall  think  fit  to 
^  the  same,  was  holden  to  be  an  absolute  gift  to 
heriy).  Bot  this  case  has  been  questioned  on  the  ab- 
stract point,  and  it  has  been  determined  that  a  bond  for 
payment  of  a  sum  of  money,  as  A  shall  by  will  ap- 
point,  does  not  secure  the  sum  to  A's  representatives 
in  default  of  appointment(z).  But  a  gift  of  a  sum  to 
the  testator^s  wife,  to  be  disposed  of  as  she  thinks 
proper,  to  be  paid  after  her  death,  is  not  a  power,  but 
vests  the  v^ole  interest  in  the  legatee(a). 

U  has  always  been  considered  that  a  devise  to  trus- 
tees and  their  heirs,  upon  trust,  in  a  given  event  to  sell, 
or  to  do  any  other  act  which  may  require  the  inhe- 
ritaoce,  rests  the  legal  fee  in  the  trustees,  and  they 
cannot,  upon  the  construction  of  any  subsequent  devise, 
be  held  to  take  merely  a  power,  for  that  would  defeat 
the  express  devise  to  them.  This  rule  was  not  attend- 
ed to  in  the  late  case  of  Hawker  v.  Hawker(&),  nor 
docs  Ihe  attention  of  the  court  appear  to  have  been 
caJled  to  it.  That  case,  and  Doe  v.  Simpson(c),  rep- 
der  it  very  difficult  for  counsel  to  advise  upon  titles 
depending  on  the  union  of  estates. 

Here  we  may  notice  a  case  where  the  devise  was 
to 4  a  single  woman,  for  life,  in  case  she  should  con- 
tinoe  unmarried,  and  after  her  decease  as  she  should 
appomt  by  deed  or  will,  and  in  default  of  appointment 
over.  But  in  case  A  married  with  the  consent  of  per- 

(y)lrihhtton  V.  Du9gale>  2  Vern.  Yes-jun.  60,  and  ZVes.  jun.  400; 

18L  Standen  v.  Standen,  2  Yes.  jun. 

(r)  BttcUand  v.  Barton^  2  H.  589;   Bradley   r.  Westcott,    13 

Bhd.I3&  Yes.  jun.  445. 

(«)  HiTOB  V.  Oliver,    13  Yes.        (6)  3  Barn.  &  Aid.  537. 
ju.  108 ;  see  Hales  v.  Mirgenim,        (e)  5  East,  162. 
5  Ves.  JOB.  299;  Croft r.  Mee,  4 
8 


Digitized  by  CjOOQ IC 


^Oft  OP  THE  WORDS  BY  WHICH 

sons  named  in  the  will,  her  life-estate  was  to  continue. 
The  court  held  that  the  life-estate  only  was  subject  to 
the  condition(rf). 

We  are  now  to  consider  in  what  cases  executors 
^  take  a  fee-simple  upon  trust  to  sell,  under  a  will,  or 
I  are  invested  merely  with  a  power  of  disposition.  As 
far  back  as  the  reign  of  Henry  the  Sixth,  it  was  laid 
down  in  a  case  in  the  year-books,  that  if  one  devise 
that  his  executors  shall  sell  his  lands,  and  die  seised, 
his  heir  is  in  by  descent,  and,  consequently,  the  exe- 
cutors  have  only  a  power ;  but  that  if  one  devise  his 
land  to  his  executors,  there  the  freehold  passes  to 
them  by  the  devise(^).  The  same  distinction  is  again 
taken  in  the  same  book.  It  is  said,  that  if  I  devise 
that  certain  lands  shall  be  sold  by  my  executors,  al- 
though  my  heir  is  in  by  descent,  and  his  heir  after 
him,  yet  the  executors  may  enter  upon  the  heir  by 
descent,  by  reason  of  the  ynU(f).  This  distinction, 
ifemely,  between  a  devise  of  lands  to  executors  to  seU^ 
and  a  devise  that  executors  shall  sell  the  land^  is  men- 
tioned by  Justice  Doderidge  as  a  common  difFerence^g). 
So  Littleton(A)  puts  the  case  of  a  roan  devising  that  his 
executors  may  sell  his  estate,  which  he  treats  as  a 
mere  power  passing  no  interest ;  and  therewith  Sir 
Edward  Coke  in  his  comment  agrees.  But. he  says, 
that  if  a  man  deviseth  lands  to  his  executors  to' be  sold, 
there  the  estate  passes.  In  a  subsequent  folio(i)  he 
takes  precisely  the  same  distinction,  viz.  between  a 


((f)  Aislatne  v.  Rice.  3  Madd. 

(g)  Latch,  43. 

^6. 

(A)  S.  169. 

(e)  9  H.  6. 24,  b.  25  a. 

(i)  181  b. 

(f)  Ibid.  13  b. 
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deVue  that  executors  shall  sell  the  Umd^  and  a  devise  of 
the  land  to  his  exectdors  tobe  sold;  and  in  the  case  of 
HooeU  and  Barnes,  where  the  testator  ordered  the  land 
to  be  sM  by  his  executors^  Jones,  Berkeley,  and  Groke 
resolved,  tfiat  the  executors  had  not  any  interest  by  this 
devise,  bot  only  an  authority  (A:).  So  in  the  modern 
case  of  Tates  v.  Compton(/),  a  devise  that  the  execu- 
tors should  sell  the  land  was  treated  as  ^ving  them  a 
power  only.  And  in  the  still  later  case  of  Lancaster  v. 
Tb(Nmt0u(m),  it  was  in  like  manner  held  that  a  power 
only  i^assed  under  a  ^^  dernse,  that  in  case  of  a  deficiency 
of  another  estate  the  testator's  twosonsandhis  daughter 
shall  and  may  absolutely  sell,  mortgage,  or  otherwise 
dispose  ofj  his  freehold  estate  for  the  payment  of  such 
of  his  debts,  legacies,  and  funeral  expenses  as  the  lease- 
bold  estate  should  not  be  suffident  to  pay  and  dis- 
charge." Against  this  weight  of  authority  there  is 
merely  an  cbiier  dictum  of  Sir  Matthew  Hale's  when 
Cluef  Baron,  that  it  had  been  held,  that  if  a  man  de- 
vises that  his  lands  shall  be  sold  by  his  executors  for 
pa/ment  of  his  debts,  that  will  give  the  executoi^  an 
interest  as  well  as  if  he  had  devised  his  lands  to  his 
executors  to  be  sold(n).  But  he  did  not  refer  to  the 
case  in  which  this  point  was  decided.  The  case,  how- 
ever, was  not  only  in  opposition  to  former  opinions, 
but  has  been  completely  over-ruled  by  the  later  cases 
o!  Houell  and  Barnes,  and  Tates  and  Gompton. 

Thasfar  the  distinction  is  intelligible  and  reasonable. 
A  de?i^  of  the  land  to  executors  to  sell,  passes  the 
interest  in  it,  but  a  devise  that  executors  shall  sell  the 
land,  or  that  lands  shall  be  sold  by  the  executors,  ^ves 
tbem  but  a  power. 

(i)  Cro.Car.382.  (n)  Barrington  v.  The  Attorney 

(/)  2  P.  Wins.  308.  General,  Hardr,  419. 

(m)  %  Burr.  lOST. 
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Littleton,  in  his  883  section,  gives  an  exact  copy  of  a 
case  from  the  book  of  the  assizes(o) ;  where  it  is  stated, 
that  the  ancestor  of  the  Plaintiff  devised  his  lands  to  be 
sold  by  the  defendant  who  was  his  executor,  and  as  he 
had  not  sold,  it  was  held  that  the  heir  should  recover 
by  reason  of  the  breach  of  the  condition.    Upon  this 
case  Coke  observes,  that  it  appeareth  that  when  a  man 
deviseth  his  tenements  to  be  sold  by  his  executors,  it  is 
all  one  as  if  he  had  devised  his  tenements  to  his  exe- 
cutors to  be  sold,  and  the  reason  is,  because  he  de- 
viseth the  tenements^  whereby  he  bn^aks  the  descent. 
Mr.  Hargrave,  addressing  himself  to  the  case  of  a 
devise,  that  executors  shaU  sell  the  lands^  observes(/)), 
that  as  to  the  power's  not  surviving  for  want  of  an  in- 
terest. Lord  Coke  concedes,  that  if  one  devises  lands  to 
be  sold  by  his  executors  an  interest  will  pass.  Now  such 
a  devise  so  resembles  devising  that  executors  shall  sell 
the  land,  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refine- 
ment, such  as  rather  consists  in  the  formal  arrangement 
of  words  than  of  any  thing  substantial ;  and  he  refers  to 
the  above-mentioned  case  cited  by  Lord  Hale,  as  a  judg- 
ment against  this  distinction.    But  he  admits  that  tiie 
cases  of  Houell  and  Barnes,  and  Yates  and  Compton, 
are  the  other  way.  This  learned  writer,  however,  is  for 
construing  a  devise  that  executors  shall  sell  the  land,  ^ 
as  well  as  a  devise  of  lands  to  be  sold  by  executors, 
as  investing  them  with  the  fee-simple,  and  not  merely 
a  power.(l)  . 

But  from  the  cases  which  have  been  stated,  it  should 

(o)  38  E.  3,  pi.  3.  {p)  Note  (2)  Co.  Litt  113a.       ^ 

[(1)  See  al«o  the  obsenrations  of  Chancellor  Rent  upon  Mr.  Har-^ 
graveU  note^  2  Johns.  Cha.  Rep.  20 ;  and  2  Binn.  72,  eL  aeg.'] 
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seem  ttiat  9  devise,  that  the  executors  shall  sell  the  land^ 
OT,  (hat  land  shall  be  sold  by  the  executors^  will  give 
Ihem  simply  an  authority.  The  only  question  then  is, 
whether  a  devise  cffthe  land  to  be  sold  by  his  executors 
tfUl  operate  as  a  devise  of  the  estate  to  the  executors. 
Bat  according  to  the  observation  on  the  other  side  of 
the  question,  a  distinction  of  this  nature  would  be  too 
carious  and  refined  ;  and,  therefore,  assuming  the  first 
poult  to  be  clear,  it  would  seem  to  follow,  that  these 
words  would  confer  a  power  only  on  the  executors ; 
and  tins  appears  also  upon  the  authorities.  In  the 
case  cited  by  Littleton  it  was  taken  for  granted  that 
the  estate  passed  to  the  executors ;  and  the  reporter 
appears  to  have  thought  it  necessary  to  state  only  the 
efect^  and  not  the  words  of  the  devise ;  and  Coke 
eft^  no  other  authority  for  his  opinion.  Lord  Not- 
tki^m,  in  his  note  to  this  passage  in  Littleton(9), 
^(ates  the  statute  of  si  Hen.  VIII.  which  applied  only 
to  casM  where  lands  are  willed  to  be  sold  by  execu- 
tors,  and  it  was  considered  in  strictness,  as  embracing 
poweiiB  only ;  and  be  cites  the  49  Ed.  III.  17.  "  The 
a»e  was :  A  woman,  seised  of  lands  in  London,  de^ 
vised  them  to  be  sold  by  her  executors,  and  died  with- 
out heir;  that  devise  prevented  the  escheat  which  the 
king  pretended  to  have,  and  the  executors  could  enter 
and  sell ;  therefore  more  than  a  bare  authority  passed. 
Yet  in  1651,  on  evidence  at  the  bar,  between  Wilkin- 
son and  White,  this  case  was  started,  and  Lord  Chief 
/us6ce  Rolls  doubted  of  this  opinion,  because,  he  said, 
it  was  only  a  descent  according  to  the  words  of  Little- 
ton; and  that  it  appeared  to  him,  that  where  lands 
are  devised  to  be  sold  by  executors,  there  no  interest 
passes,  as  in  the  last  clause  here.*' 

{q)  236  0.  , 
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In  the  case  cited  by  Lord  NottiDgham  from  the 
year-books,  it  appears,  that  no  judgment  was  given  ; 
and  indeed  it  is  quite  clear,  that  at  this  day  the  devise 
in  that  case  would  be  held  to  give  a  power  only.  The 
devise  was  (after  an  estate-tail)  of  the  lands  to  be  sold 
by  the  executors,  or  the  executors  of  the  executors,  if 
all  the  executors  should  die,  and  four  parishioners  of 
the  parish  in  which  the  land  lay. 

In  the  case  of  North  v.  Grompton(r)  the  testatrix 
appointed  Henry  North  executor  of  her  will :  "  and  I 
do  give  all  my  estate,  real  and  personal  [to  dispose  of 
for  the  payment  of  aU  my  just  debts,  and  for  the  per-* 
forming  of  all  such  legacies  as  I  have  herein,  or  by 
the  codicil  annexed,  bequeathed],  unto  my  executor 
above  named ;"  and  then  she  gave  legacies  to  seve- 
ral persons.  This  was  held  to  be  a  devise  to  the 
executor  in  fee.  In  the  late  case  of  Lord  Gholmond- 
ley  V.  Lord  Clinton,  before  the  late  Vice-Chancellor(I), 
in  which  this  point  arose,  it  was  insisted  that  North 
and  Crompton  was  a  dear  authority  in  favour  of 
Coke's  doctrine.  No  question  upon  a  power  how- 
ever  arose  in  that  case.  The  words  between  crotchets 
were  of  course  to  be  read  in  a  parenthesis.  The  de- 
vise was  expressly  to  the  executor,  and  so  it  is  stated 
in  2  Vern.  £53,  and  the  only  question  was,  whether 
the  fee  passed  although  there  were  no  express  words 
of  inheritance. 

The  reliance  which  is  placed  upon  the  devise  of  the 
land  in  these  cases  is  not  well  founded.    As  Lord 


(f)  1  Cha.  Ca.  196. 

(I)  A  case  was  ordered  to  be  sent  to  the  Court  of  Ring's  Bench  for 
their  opinion ;  but  none  has  yet  been  sent 
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Mansfield  observed,  the  expression,  /  devise^  is  here 
synonyinous  to  saying  /  will^  or  my  mind  is(s). 

Upon  the  whole,  therefore,  the  analogy  of  this  case 
to  that  of  a  devise  that  the  executors  shall  sell  the 
land,  or  that  the  land  shall  be  sold  by  the  executors, 
as  well  as  the  authorities,  seem  to  warrant  the  con- 
clusioo,  that  even  a  devise  of  land  to  be  sold  by  his  exe- 
adors^  without  words  giving  the  estate  to  them,  will 
invest  them  with  a  power  only,  and  not  give  them  an 
intcrest(l). 

Technical  words  are  so  essential  to  the  creation  of 
estades  by  deed,  and  their  import  is  so  generally  un- 
derstood, that  a  question  rarely  arises  upon  a  deed^ 
whether  a  pgrty  take  an  actual  estate,  or  only  a  power. 
Id  the  case  of  Keene  v.  Deardon(/),  it  appeared,  that 
estates  were  conveyed  to  the  use  of  trustees,  and  their 
heirs,  in  trust,  with  the  consent  of  the  parties  inter- 
ested, to  sell  the  inheritance  in  fee,  and  apply  the  mo- 
ney upon  trusts ;  but  it  was  provided,  that  until  the 
inbeittance  should  be  sold,  the  rents  should  be  re- 
ceived by  the  persons  who  would  have  been  entifled 
Ibereto  if  die  deed  bad  not  been  executed.  It  was  de- 
tenDined  that  the  trustees  took  the  legal  fee,  but  the 
cottosel  entered  into  an  argument  of  some  length,  to 

(#)  ^  Bmr.  1031.  {t)  8  East,  248. 

,  10)  ^  U**  msB,  by  hit  will,  dbrtcU  hit  executon  to  teUhu  land,  this  is  but  a  bare  aolho- 
ril^  vilhoat  an  ioterett;  for  the  laiul,  in  the  mean  time,  descends  to  the  heir-at*  law,  who, 
MM  the  sde,  would  at  common  Uw  be  entitled  to  the  profits;  and,  being  hot  a  naked  an* 
*Bnty,  if  one  ezeeutor  dies,  the  power  at  oommon  law,  would  not  sonritre.    But  if  a  man 
^^■set  hk  kmdt  to  kU  execuion,  to  be  $oUi,  then  there  is  a  power  eoupled  with  an  interest  s 
^(IccscaotDrt  in  the  mean  time  take  possession  of  the  land  and  the  profits.**    Per  Kbht 
C  J.  Bffjvii  etoLr,  Bennett,  1  Gaines*  Ca.  16.  A  reference  to  the  terms  of  the  wfll,  is  the 
^^  ■•st  by  which  to  determine,  whether  a  naked  power  only  is  intended  to  be  g:iven,fbr 
0VCB  'i  tke  terma  made  use  of  in  creating  the  power,  detached  from  the  other  parts  of  the 
will,  eoiier  nerely  a  naked  power  to  sell,  yet  If  the  other  provisions  of  the  will  evince  a  de- 
«ga  thit,  tt  aU  events,  the  lands  are  to  be  sold,  in  order  to  sat  isfy  Me  whole  intent  of  the  will, 
k  m  oetM  naked  pvwer  hot  is  coupled  with  a  truet  and  an  interest.    FrankUn  v.  Uegood,  14 
hkam,  Bep.  5S7.   A  power  to  sell  for  the  payment  of  debts  would  be  such  a  power.    Jackson 
y.Firrru,  15  Johns.  Kep.  346.  Lestee  ofZebach  v.  Sndth,  3  Bimi.  69.  JVhlnn  v.  CarTing" 
«M^4Maor.333./>;.9.    i^^es* /^«ee  v. /arman,  4  Har.  6f  M* Hen.  468.    See  JlfUZfr  v. 
Wme,  Tayl.  Rep.  $09,  the  report  of  which  is  veiy  unsatisfiictoiy,  and  the  authority  of  the 
«se  lery  qoeatiooable.    The  character  of  such  a  power  does  not  depend  upon  the  quantity 
of  interest  Bveo.  for  a  trustee  invested  only  with  tne  use  and  profitsof  theland,forthebe- 
Mtfc  of  aaodMr,  has  an  interest  connected  with  his  power;  and  an  authority  to  lease  is  suffix 
«int  toczeapt  apowerfirom  the  character  of  a  mere  nailed  authori^  to  astnuiger.  8  Johns. 
Qtt.  Bep.  90.) 
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show  that  they  took  a  power  only — a  doctrine  utterly 
subversive  of  all  received  notions  on  this  branch  of 
the  law  of  real  property.  The  proviso  as  to  the  re- 
ceipt  of  the  rents  and  profits  is  similar  to  that  inserted 
in  mortgages,  that  the  morgagor  shall  receive  the  rents 
until  default  is  made  in  payment  of  the  mortgage-mo- 
ney ;  which  clearly,  at  most,  makes  him  but  tenant  at 
will.  The  proviso,  in  truth,  operates  as  a  declaration 
of  trust,  and  every  cestui  que  trust  in  possession  is  as 
tenant  at  will  to  his  trustee.  But  even  if  such  a  pro- 
viso were,  in  defiance  of  all  principle,  admitted  to 
have  any  legal  operation,  yet  upon  what  ground  could 
it  be  argued  that  this  proviso  would  convert  the  prior 
legal  estate  of  inheritance,  created  with  proper  tecbni- 
cal  words,  into  a  mere  power.  It  were  surely  more 
consistent  to  say,  that  the  persons  named  in  the  pro- 
viso would  have  a  power  of  entry  till  sale,  or4efauU  in 
payment,  ijc.  However,  it  is  quite  clear  that  provisos 
like  these  have  no  other  than  an  equitable  operatioiL 

In  a  case  in  Ireland(z/)  a  recovery,  in  which  A  and 
B  were  the  recoverors,  was  declared  to  enure,  Xo  Ac 
intent  to  let  in  several  debts  as  charges  on  the  estate. 
And  upon  trust  that  Jl  and  5,  and  the  survivor  of  them, 
and  his  heirs,  should  forthwith,  or  as  soon  as  conve- 
niently might  be,  with  the  consent  of  the  tenant  in  tail, 
and  after  his  decease,  of  their  own  free  will,  by  sale 
or  mortgage  of  the  estates,  or  a  competent  part  thereof 
raise  sufficient  money  to  pay  the  debts  and  interest, 
and  expenses ;  with  a  declaration  that  the  trustees' 
receipts  should  be  discharges,  and  afiter  payment  of 
the  debts,  ijc.  "  upon  trust,  to  hand  over  the  residue 
of  the  money  arising  from  such  sales  or  mortgages,  if 
any,  to  the  tenant  in  tail,  his  executors  and  administra- 

(ti)  Ejre  V.  FittoD,  Exckeq.  1815.  MS. 
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ton,  aod  sul^ject  to  U&e  aforesaid  power  of  altering  or 
v^ort^nf^  so  granted  to  the  said  A  and  R,  the  said 
estates,  or  such  of  them  as  shall  remain  unsold,  to 
eoure  to  the  use  of  the  tenant  in  tail,  his  heirs  and  as- 
^gps  for  eyer."  It  was  contended,  upon  a  trial  in  eject- 
ment tbat  the  use  resulted  to  the  tenant  in  tail,  and 
ttiat  the  trustees  took  a  power  only.  Mr.  Baron 
Geoi^  reserved  the  point,  and  the  Court  of  Exche* 
quer,  after  argument,  determined  that  the  legal  estate 
was  conveyed  to  the  trustees,  and  reniaioed  still  in 
them,  to  enable  them  to  execute  the  trust 

9|y  our  law,  if  an  estate  is  ^ven  to  a  man,  he  must 
take  it  with  ail  its  incidents*  Therefore,  although  a 
provi»on  may  be  made  to  cease  on  the  bankruptcy, 
or  losolveoc^,  for  example,  of  the  party  for  whom  it 
W  made,  yet  if  it  is  given  to  him  for  life  it  will  be  sub- 
ject to  his  debts ;  and  he  may  alien  the  property  not- 
withstanding any  declaration  to  the  contrary  in  the  in- 
strament  l^  which  the  ^tate  was  created(a?). 

But  it  IB  usual  to  create  an  undienable  personal 
trust  in  fiivour  of  married  women,  the  object  being  to 
^yide  them  with  a  separate  maintenance,  which  nei- 
tber  they  nor  their  husbands  can  alien. 

Lord  Eldonhas  observed  that  in  regard  to  property 
9TeQ  to  the  %parate  use  of  married  women,  the  direc- 
tioQs  originally  were,  that  the  money  was  to  be  paid 
into  their  proper  hands,  and  their  receipts  alone  to  be 
a  &cliarge ;  it  was  held,  that  a  married  woman  might 
dispose  of  property  so  ^ven  to  her,  and  that  her  as- 
agnee  might  take  it,  as  this  court  would  compel  her  to 
9ve  her  own  receipt  in  affirmance  of  her  own  con- 
tract   In  Miss  Watson's  case  the  words  ^^  am<  not  ky 

(«)  BntndoQ  v.  Robinson,  1  Roaei  19r. 
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aniicipatwn^^  were  introduced  by  Lord  Thurlow :  his 
reasoning  was  this ;  I  do  not  hereby  take  away  any  of 
the  incidents  of  property  at  law ;  this  interest  which  a 
married  woman  is  suffered  to  take  is  a  creature  of 
equity,  and  equity  may  modify  the  power  of  atieoa- 
tion(y). 

Upon  the  first  Introduction  of  the  words  by  anHcipa- 
tion^  it  was  however  the  general  opinion  of  the  Pro- 
fession that  they  were  simply  void,  and  that  the  wo- 
man's power  of  alienation  still  existed.  Equity^  in 
upholding  setflements  on  a  married  woman  for  her 
separate  use,  considered  her  for  this  purpose  as  a 
feme  sole,  and  viewed  in  that  Dght  she  must,  like  a 
person  sui  juris^  take  the  property  mth  all  its  inci- 
dents.(l)  There  is,  perhaps,  no  sound  principle  upon 
which  a  restraint  upon  alienation  can  in  any  owe  be 
supported,  where  the  interest  is  not  given  over  or 
made  to  cease  upon  alienation ;  and  at  all  events  it 
may  be  thought,  that  giving  full  effect  to  Lord  Thur- 
low's  doctrine,  the  power  of  alienation  cannot  be  sus- 
pended beyond  the  coverture  of  the  object  of  the  pro- 
vision. 

Where  a  married  vroman  has  property  settled  to 
her  separate  use,  vrithout  any  restraint  on  alienation, 
she  is  in  equity  deemed  a  feme  sole,  and  may  dispose 
of  it  accordin^y(z)(l) ;  but  it  is  said  not  to  be  liable  to 
answer  general  demands  on  herCa),  although  this  has 

M  1  Rose,  200.  Davison  v.  Gardner,  Treat  Pnrcli. 

Cz)  BeU  V.  Hyde,  Free-  Cha.  p.  509;  Hulme  v.  Tenant.  1  Bro. 

528;  Norton  r-Turvm,2P.Wm8.  C.C.  16. 
144 ;  Grigby  v.  Cox,  1  Ves.  517 ;        (a)  Stuart  v.  Lady  KirkwaU^  S    ^ 

(I)  As  to  what  wiU  amount  to  an  execution  of  a  power  by  a  feme 
covert,  see  post  ch.  5,  s.  5.  ^  < 


[(I)  Mr.5^«*fii,Mcwnid,niadc  wseof  netH  in  .  cue  Wore  l«d 

Bu»ir,Mid  referred  to  ^femdmT.JKoAfhffon,  iW,  19r,  bS^hli  LqitW^TtaASmSJ 
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never  bem  dedded,  and  is  a  pcnnt  that  deserves  great 
coosidenitioD. 

It  may  not,  perhaps,  be  wholly  irrelevant  to  our  sub- 
ject to  touch  slighdy  on  the  distinctions  between  what 
is  an  umdieoable  personal  trust,  and  what  is  a  power 
of  disposition. 

And  first,  a  gift  sim[dy  to  the  separate  use  of  a  feme 
covert  is  tantamount  to  a  gift  to  such  uses  as  she  shall 
appoint  by  deed  or  will(&),  although  Lord  Rosslyn  in 
one  caseCi:)  considered,  that  an  absolute  power  to  op- 
point  was  essential  where  the  trust  was  to  pay  from 
lime  to  Hme.  This,  however,  proceeded  from  the 
particular  circamstances  of  the  case»  and  his  disindi- 


Midd.  M.  Ag^Owt  9.  Lousada,  V.  190 ;  FettipUce  v.  Gorges,  S  Bro. 

b.  /ilj  ISfiO,  MS.  In  Clinton  v.  C.  C.  8.  1  Yes.  Jun.  46.  Rich  v. 

WilkB,  BoUs,  1880,  the  Master  of  Cockell,  9  Yes.  Jun.  319 ;  Wagstaff 

Hit  Rolls  appeared  to  be  of  opi-  v.  Smith,  ib.  520 ;  Bumabj  v.  Grif- 

ni<m  that  it  conid  make  no  differ-  fin(*),  S  Yes.  Jun.  266 ;  and  see  8 

eiice,  nhcAer  the  debt  was  secnr-  Yes.  Jun.  176 ;  1 1  Yes.  Jun.  222. 
tAbyimtingfasapromissorynote,        (c)  Mores  v.  Huish,  5  Yes.  Jun. 

m- not  MS.  692.     See  Newman  v.  Whistler, 

(d)  Peacock  v.  Monk,  2  Yes.  4  Yes.  Jun.  129. 

(*]  The  question  in  tiiis  case  arose  upon  the  validity  of  an  equitable 
notfftrj,  where  the  tenant  to  the  precipe  was  made  by  a  married  wo- 
MA.  Lord  RoBslyn  held  it  good,  and  expressed  his  marked  disi^pro- 
hatioB  of  the  objections  taken  to  the  title.  His  decision,  however,  in 
Mores  «•  Hoirii,  although  universally  considered  by  the  Profession  as 
an  uaaoond  judgment,  has  not  been  since  expressly  over-ruled ;  and 
fttttfive  no  title  is  at  present  considered  as  marketable  upon  which 
this  objection  occurs ;  but  see  now  (1820)  Essex  v.  Atkins,  14  Yes. 
JUI.54S. 


'  tkH  Lord  AvfUOMt  tbooght  its  fslkl  •faMiw,  tod  to  it  had  baeo  eonsi« 
defl«dmr«Me,»aiidtlMtitwM  •<  oov  too  lUe  lo  eooteiid  agiioit  the  fiJklity  of  a  eUiua 
Wrmniitofalkaatioo.'*  Jaek99mw.Mtihou$e,9  U&nw,4S3,  See  alto  Ao^,  Hub.  £# 
ink,KL 8^  p.  890^  Mkrkff,  M«r.  8ctC.  331,  ind  the  oote  (t)po$t,  p.  lit.] 
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nation  to  support  alienations  by  married  women  of 
their  separate  property ;  his  decisions,  latteriy,  on  thiar 
point,  were  in  direct  opposition  to  the  doctrine  laid 
down  by  Lord  Hardwicke  and  Lord  Thurlow,  and 
have  been  since  frequently  shaken  by  Lord  Bldon(cQ. 
And  in  a  late  case(^)  Sir  William  Grant  made  a  deci- 
sion directly  contrary  to  that  in  the  case  before  Lord 
Rosslyn. 

The  mere  circumstances  of  the  interest  bdng  *- 
rected  to  be  paid  from  time  to  time  wiH  not  prevent 
the  wife  from  making  a  sweeping  appointment  at 
once(f).  Where  it  is  intended  that  the  wife  shall  not 
dispose  of  the  interest,  it  is  now  usual  to  insert  an  ex- 
press clause  that  she  shall  not  sell,  mortgage,  chaise, 
or  otherwise  dispose  of  the  same  in  ^e  way  of  anti- 
cipation. 

But  although  these  words,  or  words  of  the  like  na- 
ture, are  omitted,  yet  if  the  instrument  point  to  a  per* 
sonal  enjoyment,  the  fund  cannot  be  afienated ;  as, 
where  in  a  deed  of  separation  a  trust  was  created  to 
permit  a  person  to  receive  the  dividends  of  stock,  for 
the  maintenance  and  support  of  the  wife,  it  was  deter- 
mined that  she  had  no  dominion  over  it,  but  that  ft 
was  subject  to  the  special  trust  for  her  maintenance 


(rf)  Sperling  v:  Rochfort,  8  Ves.  12  Ves.  Jun.  501 ;  find  see  Sper- 

Jun.  164;  Parkes  v.  White  11  ling  t?.  Rochfort,  8  Yes.  Jun.  164 ; 

Ves.  Jun.  209.  Parkes  v.  White,  1 1  Ves.  Jun.  209. 

(«)  Essex  V.  Atkins,  14  Ves.  Jun.  Note,  Sockett  v.  Wray,  4  Bro.  C. 

542.  C.  483,  depended  on  Lord  Alvan- 

(f)  Clarke  v.  Pistor,  3  Bro.  C.  ley's  opinion,  that  the  power  in 

C.  346,  n.;  EUis  v.  Atkinson,  3  that  case  could  only  be  exercised 

Bro.  C.  C.  565 ;  2  Dick.  759 ;  Py-  by  ttnli;  see  Sperling  t;.  Rochfort» 

bus  V.  Smith,  C  Bro.  C.  C.  340 ;  1  ubi  mp,  Anderson  v.  Dawson,  15 

Ves,  Jun.  189 ;  Witts  i;,  Dawkius,  Ves.  Jun.  532. 
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and  sapport,  although  the  trustee  covenanted  to  indem- 
n^  the  husband  agwist  the  wife's  debts(^).  So  in 
Hovey  v.  Blakeman(A),  where  the  trust  was  to  pay 
the  rents  and  interests,  in  equd  divisions,  into  the  re- 
spective proper  hands  of  the  testator's  two  dsters,  as 
long  as  tbey  should  Mve,  and  the  same  -to  be  to  their 
separate  use,  the  Master  of  the  Rolls  thought  that  an 
absolute  property  was  not  intended  to  be  given  to 
them,  so  as  to  give  a  power  of  disposition  :  that  it  was 
a  personal  bequest  to  them,  to  be  paid  into  their  proper 
hands,  and  without  a  power  of  disposition ;  and  he  dis- 
imssed  ^  petition  of  an  annuitant,  under  a  grant  from 
one  of  them,  leaving  him  to  file  a  bill,  but  intimating 
an  opmion  against  it.  But,  as  we  have  seen,  a  ^mple 
9ft  to  the  separate  use  of  a  feme  covert  gives  her  tiie 
absolute  Asposition  of  it.  And  in  the  late  case(i)  of 
Wagstaff  V.  Smith,  where  the  trust  was  to  permit  the 
wife  to  take  or  receive  the  dividends  to  her  own  use^^ 
during  her  life,  independently  of  her  husband,  the 
late  Master  of  the  RoUs  held,  that  as  to  this  property 
die  was  to  be  deemed  a  feme  sole.  .There  were,  he 
observed,  no  words  of  control,  no  words  of  restriction. 
The  trustees  were  not  even  to  pay  from  time  to  time 
into  her  hands  upon  her  receipt,  but  she  was  to  receive. 
Here  were  the  very  words  to  give  the  absolute  pro- 
perty. If  land  had  been  given  to  trustees  in  these 
terms  it  would  have  been  an  use  executed,  and  the 
party  would  have  the  legal  e8tate(Ar). 

(g)  Hjde  V.  Price,  3  Ves.  Jun.        (k)  And  see  Jones  v.  Harris,  9 

437.  Ves.  Jun.  486;  Parkes  v.  White, 

(i)  9  Ve8  Jun.  524,  cited.  1 1  Ves.  Jun.  209. 
(i)9Veft.Jun.520. 
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Again  in  a  later  ca8e(0  where  the  trust  in  a  will 
'^  to  permit  and  suffer  his  nieee  to  receive  and  take  the 
interest,  dividends,  and  proceeds,  of  the  capital  sum 
of  2,100/.  or  so  much  thereof  as  should  from  time  to 
time  be  vested  in  his  said  trustees  for  the  purposes  of 
his  said  wiU,  during  her  natural  life,  for  her  own  sole 
and  separate  use  and  benefit,  not^thstanding  any  hus^ 
band  she  might  happen  to  marry,  and  should  pay  the 
same  into  her  own  proper  hands,  for  her  own  separ 
rate  use  and  benefit ;  and  that  her  receipt  and  re* 
ceipts  alone  should  from  time  to  time  be  a  good  and 
sufficient  dischaige  and  discharges  for  the  same ;  and 
that  the  same,  or  any  part  thereof  should  not  be  sub* 
ject  or  liable  to  the  debts  or  engagements,  power  or 
control  of  any  such  husband;"  the  question  waSi 
whether  the  niece  could  make  a  swee{Hng  appoint- 
ment The  able  counsel  for  the  defendant  gave  up 
the  point  without  argument ;  and  it  was  accordipg^y 
decreed  that  an  absolute  sale  by  ber  was  valid. 

The  distinctions  taken  in  the  cases  on  this  head  ap- 
pear extremely  refined  and  subtie,  and  it  is  almost 
impossible  for  a  practitioner  to  advise,  confidentiy,  on 
any  case  where  the  very  words  have  not  received  s 
judicial  determination(l).  It  is  probable,  however, 
that  had  the  case  of  Hovey  and  Blakeman  come  on 
again,  it  would  have  been  decided  thpt  the  wife  had  a 
power  of  disposition.  There  is  no  inconvenience  in 
this  doctrine,  because  express  words  of  restriction  ajre 
now  universally  used  where  it  is  intended  that  the  wife 
shjdl  not  have  the  absolute  dominion.    Where  these 

(/)  Brown  v.  Like,  MS.  S.  C.  14  Ves.  Jon.  SOd. 

[(1 )  See  the  remark  of  CbanoHlor  Kirr  upon  the  text,  8  Johns.  Cha.  Kep.  lOS.  He  ■«• 
fers  to  Richardi  ▼.  SmitK  10  V<*t.  ian.  580,  and  Wagttaf  ?.  Smith,  9  Vet.  jmrn.  5flO,  «l 
oMpa  excmplirying  distinctions  too  refined  to  be  VMinX^  and  ao  subtle  ii  to  be  dangeroos.  J 
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words  are  omitted,  it  w^re  perhaps  better  to  hold 
tiiflt  the  wife  ma;  alien  the  property(m).  In  a  late 
case,  the  Vice-Chancellor  considered  Brown  v.  Like 
pot  to  be  an  authority,  as  the  point  was  not  argued ; 
and  bis  Honor  was  of  opinion,  that  in  a  similar  case 
the  wife  had  not  a  sweeping  power  of  appointment ; 
but  no  Judgment  has  been  delivered  in  the  case  ;  and 
the  Lord  Chancellor  has  expressed  an  opinion  in  fa- 
your  of  the  wife's  right  in  such  cases  to  appoint  the 
whole  iiind.  Hiat  opinion  entirely  accords  with  the 
geoeral  opinion  of  the  Profession:  a  contrary  rule 
wodd  now  create  great  confusion  in  titles. 

In  some  cases,  where  a  married  woman,  having  an 
absolute  power  of  appointment  over  a  fund,  has  exe- 
cuted 1^  a  tMH  has  been  filed,  in  order  that  the  wife 
might  consent  in  court  to  her  disposition ;  and  this 
pntctice  occasioned  a  doubt  whether  it  was  not  neces- 
sary that  the  wife^s  consent  in  court  should  be  tBken{n). 
But,  unquestionably,  the  appointment  is  valid  without 
any  consent;  appointments  are  daily  made  to  pur- 
dmsers,  unattended  by  any  other  solemnities  than 
those  teqmred  by  the  power(o),  and  it  has  frequent- 
Ij  been  decided  lately,  upon  petitions,  that  the  wife 
need  not  appearand  consent(i). 

(m)  See  Lord  Alvanley'a  judg-        (n)  See  8  Ves.  Jun.  181,  182. 
Bent  in  Hesse  9.  Stevenson,  S  Bos.        (o)  Sturgis  t;.  Corp,  13  Ves.  Jun. 
ltPaIL565.  190. 

[{\)  CkiMdtor  Kirr  decided,  thftt  a  feme  cneri,  with  retpeet  to  her  lepanite  propertr 
*•■•  ta  W  eofMidercd  u  ufeme  tole  to  thd  extent  oolj  of  the  power  given  to  hep  by  the  marl 
rfifp  MfdeMcnt ;  thM  her  power  of  disposition  wm  not  abtolote,  hot  tub  modo,  and  to  be  ex- 
mmm^mmrOng  to  the  nwde  pretenbed  in  the  deed,  or  will,  nnder  which  she  beeame  en- 


oded  laihe  ncQperty  ;  and  that  where  the  settlement  provided  that  she  was  to  reeeire  from 
tbe  finMae  mt  income  of  her  property,  as  it  miifii from  time  to  time  become. due.  she  had  no 
power, BymOie^ation,  to  d^ose  at onee of  allthat ineome.  Metho^t  Etdtc.  Church r, 
/a^«0»,  8  Johns.  Cha.  Rep.  77.  In  making  the  deoision,  however,  he  felt  impeded  by  the 
vcStfrt  of  aMbority,  and  admitted  that  the  eaaes  were  in  fiifoar  ot  the  position,  that  a  mar- 
riBdwmmm  k  consadcred  kt  eqoHr,  with  reqieet  to  her  separate  property,  as  a  ^me  wfc,  and 
is  iHid  to  have  aa  afaaoliBte  dominioa  and  power  of  disposition  over  it,  onleM  her  power  of 
*iwy«wtfwi  be  restrained  by  the  deed  or  wBI  mider  whieh  she  became  entitled  to  it.  But  he 
decBied  the  csms  too  omettled  and  eontradietory  to  afibrd  any  ceruio  conclusion  on  the 
peset;  and  lMvii«esraiiepdmoit,if  not  an,  then  deeided(1817),  the  last  of  which  was/Vonctt 
«.  Pfi^f^tS,  1  Bfadd.  Rep.  dS8,eame  to  the  eonslusioo  above  stated.  The  Court  ofErron  of 
2&S  Smit  9f  IfBWTaex,  however,  after  hearing  a  very  elaborate  argument,  reversed  his 
de«iMoe,aed  deeided,  in  eoefiwmity  vith  the  majority  of  the  £n^fi»A  cases,  that  a /^ 
vi*  ivflpecl  lo  bcr  wpenle  Mitce,  ii  CO  be  rqiarded  at  a^bie  #9(9,  and  m^ 
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It  remains  to  observe,  that  no  particular  sdemnilies 
are  by  law  required  to  the  execution  of  powers.  It 
rests  in  the  breast  of  the  person  creating  a  power  to 
impose  such  ceremonies  as  he  thinks  proper.  A  power 
may  be  reserved  to  be  executed  by  a  simple  note  in 
veriting(/i),  or  by  will  unattested,  or  attested  by  only 
one  or  two  witnesses,  and  this  although  the  sufcgect 
over  which  it  rides  is  real  estate.  The  point  has  been 
considered  as  dedded  by  Lord  Chancdlor  Jefferys, 
in  the  case  of  Day  and  Thwaites,  which  was  after- 
wards approved  of  by  Mr.  Baron  Powel(5).  Lord 
Hardwicke  appears  clearly  to  have  entertained  th^ 
same  opinion(r).  In  Goodhill  v.  Brigham(5),  how- 
ever, Mr.  Justice  BuUer  seems  to  have  taken  it  for 
granted,  that  such  a  power  could  not  be  reserved ; 
but  this  was  a  mere  obiter  dictum.  Lord  Hardwicke's 
opinion  is  full  and  clear,  that  the  statute  of  frauds 
is  entirely  out  of  the  question,  except  so  far  as  it  is 
the  rule  which  the  donee  is  directed  to  foUow  in  the 
execution  of  the  power.  The  will,  he  said,  operates 
by  appointment,  though  the  party  may  arbitrarily  in- 
sert the  rules  prescribed  by  the  8tatute(<). 

A  distinction  has,  indeed,  been  taken  by  a  late  wri- 
ter, between  a  vnll  nomination^  and  a  writing  purpart' 
ing  to  he  a  wiU.  Without  referring  to  any  authority, 
the  first  is  treated  as  doubtful ;  but  in  the  last  case  it 
is  said  to  be  well  established,  that  it  may  be  reserved  to 
be  executed  without  the  formalities  imposed  by  the 
statute  of  frauds(u).    It  is  apprehended  that  no  autho^ 

(p)  Vide  infra,  ch.  5,  sect,  2.  (s)  1  Bos.  and  Pull.  198. 

(q)  See  S  Cha.  Ca.  69.  (t)  See  9  Mod.  485, 486. 

(r) Wilkes  v.  Holmes,  9  Mod.485.        (ti)  Rob.  on  Stat,  of  Frauds,  33S. 

properbr  withoat  the  eontent,  or  concurreikee,  of  ber  trustee,  unletft  ihe  it  •pe«Mitlj  i«- 
•trabed  by  the  inttnunent  mider  which  she  acquires  her  separate  esute.  Jdgiiet  t.  Jwetho^ 
dui  Epiac.  Churchy  17  Johns.  Rep.  548.  In  Soirra  Cabouha,  a  maioiitj  or  the  (Jotsrt  ef 
JifpeaU  m  Eqwty  decided  the  question  as  it  was  decided  by  Chancellor  Kurr,  in  the  e«ae 
mThe  MsthodUt  Epitc,  Church  ▼.  Jaquen;  bnt  thej  did  so  upon  the  ground,  that  H  wm 
m  inteerai  and  whue  thej  did  so,  admitted  that  tlte  doctrine  in  England  was,  as  stated  bf 
Chaocellors  DiSAUSSUnB  and  Tbompsok,  who  dissented,  contrary  to  the  opinion  thej  ex- 
pressed. Ewkig  ▼.  Smithy  3  Desaus.  Cha.  Rep.  417.  In  PsincsTLTAifU,  the  En^fiak  doe* 
trine  has  been  expressly  recpgnised  by  the  Supreme  Court,  in  a  very  strong  tutS^ftwUn.  ▼. 
J^Mm,  1  Serg.  &  Rawie,  875,  and  also  by  JudjK  Wasbihgtok,  m  DaOam  v.  Wia^oie,  i 
Petcrsr  Rep.  116  See  also  Roper,  Husb.  U  Wife,  toL  3.  p.  8S9.  Ckmcyt  Rig|it%  fcc  tf 
•llair.Woineo^p.l05.    .i^Aer^,  Mar.  Sett.  395.] 
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lity  MO  be  adduced  in  support  of  this  distinction.  To 
sbov  that  it  is  unfounded,  it  may  be  suflBdent  to  ob- 
senre,  that  Lord  Macclesfield  decided,  on  very  solid 
grounds,  that  the  words  ^'  any  writing  in  the  nature 
of  a  wiQ,''  mean  the  same  as  a  will(2:).  It  seems  clear, 
however,  that  in  both  cases  the  reservation  is  valid. 

Bat  of  course  a  roan  cannot  reserve  such  a  power 
to  hm^hy  his  own  wiU{y)y  for  that  would  be  sim- 
1^  an  eva^on  of  the  statute  of  frauds. 


Section  II. 

OF  THE  INSTRUMENTS   BT   WHICH    POWERS    MAT    BE    CREATED. 

A  POWER  of  appointment  or  revocation  may  be  re- 
served  either  in  the  body  of  the  deed,  or  by  indorse- 
ment, before  the  execution  of  it(a),  or  by  a  deed  of 
even  date  with  the  settlement ;  and  there  need  not  be 
aoj  couoterpart  of  the  deed(&).  And  although  the 
power  be  interlined,  yet  it  will  be  good,  in  the  absence 
of  evidence,  to  show  that  the  interlineation  was  made 
after  tlie  execution. 

We  are  never  to  lose  sight  of  the  origin  of  powers. 
And  here  we  must  recur  to  the  distinction  taken  in  a 
previous  page,  between  conveyances  operating  by 
traosmutation  of  possession,  and  conveyances  which 
bave  not  that  operation. 

W  Ixmgford    v.  Eyre,    1    P.  456.    See   Outon  v.  Wcekes,  2 

Wat.  740.  Keb.  809. 

(y)  Habergham   v.  Vincent,  2        {b)  Fitz  v.  Smallbrook,  1  Keb. 

Vei.  Jfuu  204.  1 34 ;  and  see  3  Cha.  Ca.  83. 1 19- 

(a)  Gn£En  v.  Stanhope,  Cro.  Jac. 
V 
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For  as  to  the  latter,  one  of  those  assurances,  namely, 
a  bargain  and  sale,  can  only  be  sustained  by  a  valuoMe 
consideration.  A  power  in  such  a  conveyance  to  lease 
to  any  man,  although  for  a  valuable  consideration  to 
be  paid  or  rendered,  is  too  general,  and  therefore  void. 
Equity,  before  the  statute  of  uses  would  not  sanction  so 
indei^nite  an  executory  agreement ;  and  therefore  the 
statute  could  never  attach  on  the  estates  attempted  to 
be  created  under  such  a  contract.  To  the  vaUdity  of 
the  other  of  those  assurances,  viz.  a  covenant  to  stand 
seised,  ^good  consideration  is  essential,  and  a  proviso 
to  lease  to  any  one,  is  for  the  same  reason  also  void ; 
nor  is  it  any  argument  in  favour  of  a  lease  under  such 
a  power  that  it  is  granted  to  some  person  within  tlie 
consideration  of  blood(c) ;  because  by  reason  of  its 
generality,  the  power  was  void  at  the  time  the  deed 
was  executed. 

But  it  seems  clear,  that  a  power  may  be  reserved 
in  a  bargain  and  sale  to  grant  a  lease  to  a  person 
from  or  on  behalf  of  whom  a  valuable  consideration 
moved  at  the  execution  of  the  deed((2).  So  a  power 
may  be  reserved  in  a  covenant  to  stand  seised  to  grant 
a  lease  to  a  person  named  in  the  deed,  and  within  the 
consideration  of  blood* or  marriage,  although  such  a 

(c)  Mildmay'g  case,  1  Rep.  175.  Ca.  161,  3  Cha.  Ca.  91 ;  Baynes 

Mo.  144,  S.  C.  cited  Gk)ulds.  173,  v.  Belson,  Raym.  247 ;  Kne  t?. 

pi.  106.  nom.  Sharrington's  case ;  Pine,  2  Keb.  809 ;  and  see  Cary, 

and  see  Mo.  373 ;  Cross  v.  Faus-  p.  £2)  Goodtitle  v.  Pettoe,  Fit2g. 

tendich,  Cro.  Jac  180,  S.  C.  2  Ro.  299. 

Abr.   260.   (A)   pi.   1 ;   Dorothy  (d)  See  and  consider  Parsons  v. 

Chute's  case,  1  Lev.  30.  S.  C.  1  Mills,  2  Ro.  Abr.  786  (M),  Mo. 

Keb.  34,  nom.  Lady  Dacre  v.  Ha-  547. 
zel^  Prince  v.  Green,  cited  1  Cha. 
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lease  cannot  be  granted  where  a  general  power  is  re- 
served to  lease  to  any  man  (e). 

Mr.  Cruise  has  observed  in  his  valuable  Digest, 
that  the  osnal  powers  of  leasing  given  in  modern 
setdements  may  be  valid  though  inserted  in  a  bar- 
gain  and  sale,  or  covenant  to  stand  seised,  as  it  is 
ahrays  required  that  the  best  and  most  improved 
rent  should  be  reserved,  and  a  lessee  is  a  purchaser 
for  a  viduaUe  considerationfX)-    Now  it  is  certainly 
dear,  that  a  reservation  of  rent,  even  a  pepper-corn, 
is  a  sufficient  consideration  to  support  a  bargain  and 
sale.    But  tlra  does  not  altogether  remove  the  diffi- 
culty.    Id  a  covenant  to  stand  seised,  it  might  be  a 
question  whether  a  lease  for  any  other  consideration 
tfiin  that  of  Uood  or  marriage  would  be  valid.    And 
upon  both  assurances  the  question  still  remains,  whe- 
ther tfie  generality  of  the  power  does  not  render  it 
void,  and  whether  the  consideration  ought  not  to 
move  from  the  lessee,  or  become  a  debt  due  from 
Um  at  the  time  of  the  execution  of  the  deed  creat- 
ing: the  power,  or  at  least,  whether  the  consideration 
enght  not  to  be  ascertained  and  fixed  in  the  deed, 
although  it  should  not  be  made  obligatory  on  him  to 
locept  a  lease.    The  affirmative  would  seem  to  fol- 
low from  die  decided  cases ;  and  Lord  Chief  Baron 
GUb^  has  observed,  ^'  that  no  use  can  arise  in  this 
case;  for  where  the  persons  are  altogether  uncertain^ 
^^  ike  terms  unknown^  there  can  be  no  consideration^ 
and  for  which  reason  the  former  estates  ndsed  upon 

(e)  iliklmay's  case,  1  ttep.  175;    a  diOum  by  Lord  Chief  Justice 
Goodttde  V,  Pettoe,  Fitzg.  299,  3    Raymond,  infra. 
BtfB.  10, 90, 142;  2  Str.  934.  See        (f)  4  Cruise's  Dig.  S22. 
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good  consideration  cannot  by  such  lessees  be  defeat- 
ed"(^).  If  such  leases  were  to  be  supported,  it  might 
on  the  same  ground  be  argued,  that  contingent  uses 
to  persons  not  in  esse  could  be  raised  on  a  bar^im 
and  sale,  provided  they  paid  a  consideration  when 
bom.  Besides,  powers  could  not,  under  any  construc- 
tion, be  reserved  on  a  bargain  and  sale  to  any  tot  tiie 
bargainor,  as  the  consideration  must  be  paid  to  Mm, 
in  order  to  raise  the  use. 

It  is  dear,  however,  that  a  general  power  of  re^ 
vocation  may  be  reserved  either  on  a  bargain  and 
sale,  or  a  covenant  to  stand  seised  (A),  and  in  Good* 
title  V.  Pettoe  (i),  Lord  Chief  Justice  Raymond  ex- 
pressed an  opinion,  that  a  power  mi^t  be  given  in  a 
covenant  to  stand  seised,  to  appoint  the  use  in  favour 
of  any  of  the  covenantor's  relations,  in  cansideratian 
to  continue  the  estate  in  the  family  of  the  covenantor; 
ami  that  it  might  be  averred  after  the  appointment, 
that  he  to  whom  the  use  was  appointed  was  of  the 
blood  of  the  covenantor.  As  a  general  power  of 
appointment  is  tantamount  only  to  an  estate  in  fee, 
it  might  perhaps  originally  have  been  holden  with 
perfect  consistency,  that  upon  a  bargain  and  sale,  or 
covenant  to  stand  seised,  such  a  power  might  be 
^ven  to  any  one  to  whom  a  fee  might  be  limited. 
But  in  Croodtitle  v.  Pettoe,  it  was  solemnly  decided, 
that  such  a  general  power  in  a  covenant  to  stand 
seised  was  void  in  its  creation,  although  an  estate  in 
fee  might  have  been  given  by  the  deed  creatiog  it 

(g)  GUb.  Useg,  46. 

{h)  Co.  Litt  237  a;  Shep.  Touch. 524, 525. 

(i)  Ktzg.  299. 
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to  tbe  donee  of  the  poweit^) ;  and  that  an  appoint- 
lD«it  could  not  be  made  even  to  one  of  the  covenan- 
tor's blood,  according  to  the  rule  in  Mildmay's  CBse{l). 
And  in  the  prior  case  of  Warwick  v.  Garrard(m),  it 
waa  defeermined,  iirst  at  law  and  afterwards  in  equity, 
that  rach  a  power  reserved  even  to  the  covenantor 
IiimselfwaB  void(l). 

Thus  much  for  conveyance  ni^  operating  by  trans- 
mutation of  possession.  Powers  may  of  course  be  li- 
mited in  every  conveyance  which  operates  by  trans- 
mutation of  possession.  The  estates  created  by  force 
of  them  arise  out  of  the  seisin  of  the  releasees,  feof- 
fees, conusees,  or  recoverors.  Now  we  have  seen 
that  before  the  statute  of  uses  the  legal  estate  re- 
mained  vested  In  the  releasees,  ijc.  who  were  bound 
in  equity  to  execute  the  estates  created,  although  they 
were  not  supported  by  a  valid  consideration.  By  this 
liile,  flicrefore,  a  person  taking  under  the  execution 
eif  a  power,  ndsed  by  a  conveyance  operating  by 
transmutation  of  possession,  acquires  an  equitable  es- 
(afe,  or  a  use ;  and  by  force  of  the  statute  the  legal 
estate  itself  is  instantaneously  transferred  to  hiu), 
without  reference  to  any  consideration. 


Cfc)  Goodtitle  v.  Pettoe.  Fitzg.  (/)  Vide  supra. 
299 ;  2  Barn.  10,  90,  142;  2  Str.  (w) 2  Vera.  7. 
934. 

(I)  The  reporter  ends  this  case  with  a  qtuere  tamen.  The  grounds 
of  tbe  dedaion  do  not  appear  upon  the  registrar's  book ;  but  the  mere 
pmut  must  have  been  tried  at  law,  as  the  necessary  directions  were 
gi^en  bj  the  decree  for  that  pui^se.  Rq;.  Lib.  I6t5,  B.  foi  S40. 
liSrarwick  r.  Garrard. 
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We  have  seeii  that  a  power  of  rerocatioii  could  not 
be  reserved  on  a  lease  at  common  law.  It  has  been 
said,  that  if  a  feoffment,  or  lease  and  release,  be  made 
to  /.  S.  and  his  heirs,  to  the  use  of  /.  &  and  his  heirs, 
with  a  power  of  revocation  reserved  thereupon,  such 
a  power  is  void ;  because  /.  S.  is  in  by  the  common 
law.  And  upon  the  same  ground,  the  same  writer 
doubts  whether,  upon  a  conveyance  to  a  purchaser 
and  his  heirs  to  such  uses  as  he  shall  appoint,  and  in 
default  of  and  subject  to  such  appointment,  to  the  use 
of  the  purchaser  and  his  heirs,  such  a  power  can  be 
exercised,  for,  subject  to  the  power,  the  purchaser  is 
in  by  the  common  law^  and  the  reservation  of  the  power 
before  the  limitation  to  the  purchaser  cannot  make 
any  difference(n).  The  authority  for  this  point  is  an 
otoervation  by  Sir  Edward  Coke,  in  the  few  remarks 
vfrhich  he  has  made  on  uses,  that  in  a  case  of  a  feoff- 
ment, or  other  conveyance,  whereby  the  feoffee  or 
grantee,  fl^c.  is  in  by  the  common  law,  such  a  proviso 
were  merely  repugnant  and  void(o).  And  a  passage 
in  Shepherd's  Touchstone(/?),  where  the  author,  refer- 
ring to  Go.  Litt  says,  ^^  But  in  case  of  a  feoffment,  or 
other  conveyance,  whereby  the  feoffee  or  grantee  is  in 
by  the  common  law,  as  where  A  doth  enfeoff  B  and 
his  heirs  to  the  use  of  B  and  his  heirs,  U  is  said  such  a 
proviso  is  merely  repugnant  and  void."  It  should 
seem,  however,  that  Coke  had  not  any  such  case  in 
contemplation.  He  appears  to  have  alluded  to  a 
feoffment  at  common  law,  to  the  feoffee  at  once,  and 
not  byway  of  me. 

• 

(n)  1  Saaden  on  Usesi  p.  157»     (o)  Co.  Litt  237  a. 
and  note  ib.  0>)P.  5d5. 
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To  consider  this  point  accurately,  we  should  in- 
^lire,  let.  Whether  the  releasee  is  in  by  the  common 
kw ;  and,  sdly.  Whether,  independently  of  that  ob« 
jection,  the  power  is  mei^ged  in  the  fee.  The  last  ob- 
jection Itts  been  folly  discussed  in  the  preceding  chap- 
ter ;  and  as  to  the  first,  although  the  statute  requires 
tbat^^fi^  person  should  be  seised  to  the  use  of  another^ 
yet  there  are  several  cases  in  which  it  vests  the  use  in 
the  very  person  in  whom  the  seisin  is  vested :  intenr 
tiouy  in  tins  respect,  appears  always  to  have  been  at- 
tended to.  Thus,  nine  years  after  the  statute  of  uses, 
it  was  holden,  that  if  a  man  make  a  feoffment  in  fee 
to  the  use  of  himself  for  life,  and  that  ^^  after  his  de- 
crase  J.  A!  shall  take  the  profits,"  that  shall  create  an 
use  in  /.  A! ;  otherwise,  if  it  had  been  said,  that,  ^^  af- 
ter bis  death  the  feoffees  should  receive  the  profits, 
and  foy  them  over  to  /.  KJ^  because  /.  JV*.  would  not 
Kceivetiiem  but  through  the  hands  of  the  feoffees(9). 
80  in  a  case  in  Moore,  in  5  Blizabeth,  it  was  laid  down 
as  dear,  that  if  a  feoffment  was  made  to  /.  8.  to  the 
use  of  him,  and  that  he  should  be  seised  to  the  use  of 
R.  H.  that  was  void  as  to  R.  H.  because  that  the  use 
and  possession  was  before  in  /.  S.ir).  And  in  Sam- 
mes's  case  this  construction  was  adopted,  and  the  rea- 
son of  it  was  stated  to  be,  that  the  statute  of  uses  had 
been  always  l)eneficially  expounded  to  satisfy  the  in- 
tention of  the  parties(^).  It  seems  also  very  lately 
to  have  been  thought,  that  even  where  the  estate  is 
not  liB^ted  unto  and  to  the  use  of  the  releasees,  yet 


(9)  36  H.  8 ;  Bro.  Feffements  al        (r)  Mo.  45,  pi.  138. 
CTsei,  S40»  pL  53;  and  see  Sym-        («)  13  Rep.  56. 
«m  9.  Turner^  1  Eq.  Ca.  Abr.  383  .n. 
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if  none  of  the  limitottona  of  the  settteineot  ooylcl  po6- 
wbly  take  effect  without  givii^  the  legal  estate  to  the 
trustees,  the  settlenieat  miut  be  so  construed ;  and 
this,  it  is  said,  was  done  in  a  case  in  the  House  of 
Lord8(0«  From  these  observations,  it  seems  to  fol- 
low, that  in  the  case  under  consideration,  in  order  to 
preserve  the  power,  and  to  effectuate  the  intention  of 
the  parties,  the  releasee  would  be  deemed  to  be  in  un- 
der the  statute  of  uses. 

Since  these  observations  were  published,  Mr«  San- 
ders has  entered  into  a  further  examination  of  the 
authorities  in  support  of  his  Qpinion(2/),    It  may  be 
conceded  to  him,  that  upon  a  conveyance  to  j9  and 
bis  heirs,  to  the  use  of  him  and  his  heirSi  A  would 
take  in  the  course  of  possession  by  the  common  law, 
but  that  admission  does  not  affect  the  question ;  for 
in  the  case  put, ''  the  conusee,'^  as  Pratt,  G.  J.  obaerv- 
ed(2:),  '^  did  not  want  the  help  of  the  statute,  and  there- 
fore it  meddles  not  with  him,  but  leaves  him  in  at 
common  law/^    No  case  has  ever  been  decided  in 
which,  under  a  conveyance  to  A  and  his  heirs,  to  the 
use  of  A  and  his  heirs,  to  the  use  of  B  and  his  heirs, 
A  has  been  held  Co  be  in  at  the  common  law.    It  is 
true  that  in  such  a  case  A  takes  the  le^^l  estate,  but 
that  is  in  favour  of  the  intention,  and  he  must  neces- 
sarily take  it  under  the  statute.  The  limitation  unto  and 
to  the  use  has  received  a  settled  construction,  which  is 
not  suffered  to  be  disturbed  by  a  subsequent  limitation 
of  the  use  from  which  a  different  intention  mif^t 
be  inferred.    But  where  a  further  use  is  declared, 

(/)  See  Doe  v.  Martin,  4  Term  Rep.  39. 
(u)  Uses,  vol.  i.  p.  149,  3d  edit. 
(x)  Long  V.  Bttckeridge»  1  Str.  111. 
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Jl  niifit  necessaiily  take  under  the  statute  in  order  to 
prevent  the  statute  from  executing  the  use  limited 
o?er.  Where  no  use  is  limited  over  to  a  third  person, 
the  estate  vests  at  the  common  law,  and  the  aid  of  the 
statute  is  not  required.  The  limitation  of  the  use 
therefore  is  not  called  into  action.  But  in  the  other 
case,  if  the  estate  vest  in  Jt  by  the  common  tow,  as  it 
is  contended,  it  is  clear  that  the  statute  v^ould  execute 
the  use  limited  to  B;  for,  independently  of  the  statute, 
^  cannot  take  a  legal  estate  under  a  conveyance  up- 
on which  the  statute  would  not  operate  if  uses  were 
declared  of  it.  It  seems  wholly  unimportant  that  the 
use  is  declared  to  him  if  it  be  a  use  upon  which  the 
statute  will  not  operate.  It  cannot  be  contended  with 
success,  that  such  a  use  prevents  the  further  limitation 
of  a  use,  because  previously  to  the  statute  a  conveyance 
to  A  and  his  heirs,  to  the  use  of  A  and  his  heirs,  would 
have  prevented  a  resulting  use;  and  yet  this  appears 
to  be  the  only  ground  upon  which  the  opinion  against 
the  operation  of  the  statute  can  be  maintained.  For 
even  before  the  statute  a  conveyance  to  A  and  his  heirs, 
to  the  use  of  him  and  his  heirs,  to  the  use  of  B  and 
his  heirs,  would  have  unquestionably  vested  the  bene- 
ficial interest  in  B.  This  must  be  denied  by  the  other 
^de,  or  the  question  is,  it  may  be  thought,  at  an  end. 
If  the  statute  do  not  operate  on  the  use  limited  to  .^, 
it  must  by  the  verj'  words  of  it  execute  the  use  limit- 
ed to  JJ.  In  the  case  therefore  of  a  conveyance  to  A 
and  his  heirs,  to  the  use  of  A  and  his  heirs,  to  the  use 
ofB  and  his  heirs,  A  would  have  wanted  the  help  of 
the  statute  in  order  to  effect  what  is  deemed  the  inten- 
tion in  these  cases,  and  therefore  ^'  it  would  have  med- 
dled with  him,  and  not  left  him  at  common  law."    It 

X 
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19  however  insisted,  on  the  other  side,  that  in  the  above 
case,  Ji  takes  the  estate  at  the  common  law.  And  this, 
and  the  case  stated  by  Coke,  are  said  to  be  grounded 
upon  the  same  established  rule,  ^^  that  a  use  canndt  be 
limited  to  arise  out  of  the  estate  of  a  cestui  que  use  tak- 
ing the  legal  estate  at  the  comnion  law ;  that  a  use  can- 
not be  limited t>n  a  use,  although  the  first  use  being  li- 
mited to  the  grantee,  is  not  a  use  within  the  statute." 
To  this  it  may  be  answered,  that  the  law  knows  no 
such  rules  as. those  stated.  If  the  party  out  of  whose 
estate  the  use  Is  to  arise,  do  '^  take  the  legal  estate  at 
the  common  law,"  he  is  not  a  ce^ui  que  use ;  and  if 
the  first  use  ^^  is  not  a  use  veithin  the  statute,"  then  is 
it  not  a  use  at  all;  and  therefore  the  use  over  must  be 
executed  by  the  statute.  Where  it  is  said  that  the  fine 
dr  conveyance  is  a  common-law  conveyance,  by  which 
both  the  legal  estate  and  the  use  pass  to  the  conusee 
without  any  declaration  of  uses,  it  is  meant  that  the 
whole  beneficial  interest  passes,  and  the  instrument 
amounts  to  a  limitation  of  the  estate,  and  tud  a  limi- 
tation of  the  use  properly  so  called.  In  troth,  if  the 
supposed  use  which  d  takes,  is  not  a  use  under  the 
statute,  it  is  simply  void.  But,  as  in  the  case  of  a  con- 
veyance unto  and  to  the  use  of  4  and  his  heirs,  to 
the  use  of  B  and  his  heirs,  the  use  to  B  is  void,  it 
follows  of  necessity  that  the  use  to  •A  is  executed  by 
the  statute. 

It  is  ftirther  said,  "  that  if  the  estate  is  conveyed  to 
and  to  the  use  of  j9  and  his  heirs,  to  the  use  of  B  and 
his  heirs,  or  to  and  to  the  use  of  A  and  his  heirs, 
sulgect  to  a  power  of  appointment  reserved  to  B,  and 
if  in  the  case  first  mentioned  the  use  to  B  cannot  be 
executed  in  consequence  of  the  seisin  of  ^  being  dothed 
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Witt  fte  use  Jimited  to  him,  upon  what  principle  can 
tbe  appointee  of  B  in  the  second  take  a  legal  estate  ? 
DpoQ  wbat  rational  distinction  can  the  appointee  ac« 
qmre  a  1^  estate  under  the  limitation  effected  by 
die  exerdse  of  the  power,  when,  if  the  same  Mmita* 
tioQ  bid  been  included  in  the  deed  itself,  he  would 
merdy  have  taken  an  equitable  interest  ?" 

Tbe  distinction,  it  is  apprehended,  between  the  cases, 
isiimply  AiB :  in  the  first  case,  the  use  being  vested  in 
4  die  use  to  ^  is  a  use  upon  a  use,  and  therefore  void ; 
m  the  last  case,  A  takes  a  seisin,  and  a  use,  but  the  use 
is  sufaiect  to  the  power,and  is  only  during  the  existence 
of  Ae  power  executed,  sub  modo^  that  is  subject  to  open 
and  let  HI  Ac  estate  to  be  created  under  the  power. 
Wbeo  the  power  is  executed,  the  use  appointed  takes 
eStct  as  if  properly  limited  in  the  deed  creating  the 
pmcf ;  therefore  the  use  arises  out  of  the  original 
9tm  oSJIj  and  defeats  instead  of  deriving  its  essence 
ima  Ibe  use  limited  to  A.  But  it  is  argued,  that  here 
^  use  iVDttkl  arrae  out  of  the  seisin  of  A  previously 
dofbed  with  a  use :  ^'  What  difference,"  it  is  asked, 
^cw  be  ^scovered  between  the  limitation  of  a  use 
nder  i  power  to  arise  from  tbe  estate  of  a  cestui  que 
■eAaviogfte  legal  estate  by  the  statute,  and  from 
Alcstate  of  eesiui  que  use  having  the  legal  estate  at 
Im  common  law  ?"  To  this  the  answer  still  is,  that  the 
Oft  enmot  exkt  ''  of  a  cestui  que  use  having  the  legal 
c^it  tbe  common  law,"  unless  it  is  understood  of 
^  pBfena  to  whom  the  use  is  limited  in  words,  but 
*ttft  never  arises,  because  not  requiring  the  aid  of 
•Mtat«te,'he  takes  by  the  common  law. 
ftiemuns  to  say  a  few  words  on  the  authority  dted 
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from  Coke.  It  is  said,  that  if  there  be  any  meaning  at 
all  in  the  observation,  Coke  could  have  contemplated 
no  other  case  than  that  put  in  the  Touchstone.  '^  If  a 
feoffment  be  made  to  A  and  his  heirs,  it  is  necessary, 
in  order  that  be  may  obtain  Che  legal  estate  at  the  com- 
mon law,  that  there  should  be  either  a  declaration  of 
the  use  to  him,  or  a  consideration  paid  by  him,  to 
prevent  a  resulting  use  to  the  grantor ;  so  that,  al- 
though a  grantee  may  still  have  a  legal  estate  at  the 
common  law,  the  rule  is  grounded  upon  the  practice 
and  construction  of  uses ;  and  it  is  to  be  presumed, 
that  Sir  Edward  Coke,  who,  in  the  case  stated,  was 
explaining  the  operation  of  the  statute  of  uses,  under- 
stood the  principles  upon  which  a  legal  estate  was 
created  at  the  common  la¥^^(y). 

It  was  not  intended,  in  the  observations  on  this 
point  in  the  first  edition  of  this  work,  to  deny  that 
Coke  understood .  the  principles  upon  which  a  legal 
estate  was  created  at  the  common  law,  but  merely  to 
show  that  his  observation  did  not  apply  to  the  case  of 
a  use  under  the  statute.  He  speaks  simply  of  a  fe- 
offment, or  other  conveyance  whereby  the  feoffee  or 
grantee  is  in  by  the  common  law.  What  has  this  to 
do  with  uses.  Is  not  a  lease  for  life  such  a  convey- 
ance ?  Is  not  a  conveyance  in  fee  for  a  consideration 
paid  such  a  conveyance?  As  there  are  conveyances 
in  which  the  feoffee  is  in  by  the  common  law,  why 
should  it  be  supposed,  in  the  absence  of  all  cadence 
in  support  of  such  a  supposition,  that  Coke  alluded 
to  a  conveyance  upon  which  the  statute  had  some  ope- 
ration.  A  legal  estate  may  be  created  at  the  com- 
mon law  wholly  independent  of  the  statute,  and  upon 

(y)  Uses^p.  313. 
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wludi  it  cannot  have  any  operation  directly  or  indi- 
rectly. Gilbert  understood  the  passage  in  Coke  to 
refer  to  cases  purely  at  common  law.  It  is  still,  there- 
fore, with  a  sincere  respect  for  the  contrary  opinion, 
subnutted  to  the  learned  reader,  that  in  the  case  under 
^gsdission  the  statute  would  be  attracted^  and  conse- 
queotlj  the  power  woqld  be  good. 

Sioce  these  observations  were  published  it  has  been 
decided  that  the  power  is  in  the  disputed  case  well 
fused.  The  conveyance,  in  the  case  in  which  the 
pmnt  was  decided,  was  by  feoffment  to  the  purchaser 
and  his  heirs,  habendum  to  him,  his  heirs  and  assigns, 
to  such  uses  as  he  should  appoint  by  deed  or  will,  and 
in  default  of  and  untQ  appointment,  to  the  use  of  the 
parchaser,  his  heirs  and  assigns.  He  exercised  the 
power  by  an  appointment  in  fee,  and  his  wife  brought 
an  action  to  recover  her  dower.  The  objection  was 
iakeo^  that  the  husband  was  in  at*the  common  law, 
and  the  power  was  void ;  but  the  contrary  was  de- 
dded,  and  the  wife  was  held  to  be  barred  of  dower. 
This  decision,  therefore,  sets  the  point  at  rest(z}. 

The  above  observations  also  show  that  there  is  no 
wei^t  in  an  objection  that  is  sometimes  made,  viz. 
that  where  it  is  intended  a  purchaser  shall  only  take 
a  trust-estate,  the  release  ought  to  be  to  4)  to  the  use 
of  B,  in  trust  for  C,  the  purchaser(a),  on  the  ground 
tbit  a  limitation  unto  and  to  the  use  of  ^,  in  trust  for 
By  t^  purchaser,  would  give  B  the  legal  estate,  as  A 
wodd  be  in  at  the  common  law,  and  the  statute  would 

(2)  Moreton  v.  Lees,  C.P.Lancaster,  March  Ass.  1819.  Case  re- 
ferred and  argued  before  Lord  Chief  Baron  Richards,  and  Mr.  Baron 
W#ed,  at  Seijeant's-Inn. 

(fl)  Watk.  Prin.  Conv.  72.  n. 
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operate  on  the  trust  limited  to  B.  Every  day's  prac- 
tice, however,  evinces  the  opinion  of  the  Profession 
on  this  point.  In  numberless  conveyances,  estates 
have  been  limited  unto  and  to  the  use  of  the  releas- 
ees,  in  order  to  vest  the  legal  estate  in  them,  lliis 
point,  indeed,  is  so  clear,  that  in  Doe  v.  Martin(fr), 
where  it  was  insisted  that  the  legal  estate  was  vested 
in  the  releasees  of  a  settlement.  Lord  Kenyon  said, 
that  in  answer  to  that,  it  was  sufficient  to  observe  that 
it  was  limited  to  the  trustees,  without  saying  ^^  to  and 
to  the  use  of  the  trustees."  Indeed,  it  is  apprehended 
that  no  one  would  in  practice  venture  to  contend  that 
any  limitalion  could  be  executed  by  the  statute,  after 
a  fimitation  unto  and  to  the  use  of  the  releasee  in  fee. 
Even  if  the  objection  were  well  founded,  yet  it  would 
not  be  necessary  to  convey  to  ^,  to  the  use  of  JS,  in 
trust  for  C;  but  the  estate  might  be  conveyed  to  C, 
(the  intended  cesttd  que  trust\  as  the  releasee,  to  the 
use  ofB  the  trustee,  in  trust  for  C  himself 


In  the  opening  of  the  work  it  was  observed,  that  af 
power  given  by  a  will  was  a  common-law  authority. 
But  here  we  must  consider  whether  a  devise  to  uses 
through  the  medium  of  a  devisee,  as  a  devise  to  A  and 
his  heirs,  to  the  use  of  B  and  his  heirs,  will  not  take 
effect  under  the  statute  of  uses.  Upon  this  point  a 
difference  of  opinion  has  been  expressed(c) ;  and,  in- 

(6)  4*  Term  Rep.  39.  and  see  1  Sand;  on  Uses,  195 ;  and 

(c)  Bull.  n.  to  Co.  Litt  271,  b.     Fonbl.  n.  (e)  to  2  Treat  Eq.  p.  24, 
III.  s.  5 ;  Powel  on  Devises,  272 ;    2d  Edit 


Digitized  by  CjOOQ IC 


F0WBR8  MAY  BE  CREATED.  135 

deed,  the  subject  is  exhausted  by  the  learniog  which 
basfbeeo  displayed  upon  it(I).  It  must  be  admitted  to 
be  qoite  dear,  that  an  immediate  devise  to  A  for  life, 
rtnunder  to  iB  iil  fee,  would  be  good,  although  no 
sei^  was  raised  to  serve  those  estates ;  or,  in  other 
words,  lands  may  be  devised  without  the  aid  of  the 
statute  of  uses,  and  it  is  not  material  that  the  limita- 
tioos  are  termed  uses.  On  the  other  hand,  it  seems 
eqodly  clear,  that  where  a  seisin  is  raised  by  will  to 
feed  uses  created  by  it,  such  uses  will  be  executed 
iito  estates  by  the  statute  of  uses. 

In  support  of  the  contrary  opinion,  it  is  insisted  that 
the  statute  of  uses  cannot  refer  to  the  statute  of  wills, 
wiiieb  was  ooi  then  in  contemplation.  It  is  said  to  be 
^fficult  to  conceive  how  uses  created  under  the  testa- 


(I)  Mr.  Booth,  it  is  said^  wrote  the  following  postscript  to  an  opinion; 
"  Powers  under  wills  are  not  like  powers  under  conveyances,  operating 
bj  way  of  use.  The  execution  of  a  power  under  a  devise  is  not  the 
liMitatitn  of  a  use ;  no,  not  where  the  devise  is  to  uses :  as  where 
tfere  is  a  devise  toJ.S.  and  his  heirs,  to  the  use  of  ^  for  life,  remain- 
fkr  to  ^  in  tail,  with  power  for  .4  to  limit  a  jointure,  or  lease,  or  charge, 
there  will  be  no  seisin  mJ.&  consequently  no  such  use  in  A  or  B,  as 
ii  executed  by  the  statute  of  uses ;  consequently  the  execution  of  the 
power  is  no  use ;  it  operates  as  a  devise  under  the  statute  of  wills.'^ 
But  in  another  opinion  of  Mr.  Booth's,  the  authenticity  of  which  is 
cquilly  well  known,  he  says,  speaking  of  a  power  of  exchange  under 
a  wiB  to  a  tenant  for  lifie,  that  "  when  he  (the  tenant  for  life)  executes 
hb  pover  of  exchanging,  he  is  the  declarer  of  the  use,  and  a  fee  passes 
otUofihft  €$tate  of  the  penons  who  are  the  devisees  to  the  tuea  in  the 
wiO:  for  it  has  been  resolved,  that  a  devise  to  an  use  may  be  as  well 
as  a  feoffment  to  an  use ;  and  the  uses  under  such  devises  will  have  the 
iame  operation  as  uses  under  feoffments.'* 
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mentary  power  ^ven  by  the  statute  of  ^Is  can  be 
within  the  statute  of  uses ;  and  that  it  may  be  argued  that 
a  statute  can  neverhe  considered  as  relating  to  anything 
which  did  not  exist  at  the  time  of  its  passing.  But 
this  is  well  answered  by  my  Lord  Chief  Justice  Coke, 
who  in  Vernon's  case(d),  addressing  himself  to  ttie 
precise  olgection,  said,  ''  it  is  frequent  in  our  books, 
that  an  act  made  of  late  time  should  be  taken  wittiin 
the  equity  of  an  act  made  long  time  before,"  of  which 
he  gives  many  instances(e).  In  the  principal  case 
that  part  of  the  statute  of  uses  which  relates  to  jcnnt- 
ures,  was  holden  to  be  within  the  equity  of  the  sta- 
tute of  wiUs.  It  appears  to  have  been  thought  in  An- 
drews case,  in  18  Eliz.(X),  that  the  statute  of  uses 
would  operate  on  uses  created  by  will ;  and  in  Pop- 
ham  and  Bampfield,  34  Car.  ll.{g\  and  Burchet  and 
Durdaunt,  2  Wil.  f$  MXh\  the  same  point  was  admitted 
both  at  the  bar  and  by  the  court.  In  the  case  of  Horc 
and  Dix,  IS  Car.  IL(i},  it  was  resolved,  that  an  use 
could  not  be  raised  without  a  deed.  And  as  to  fhe 
case  of  a  devise  of  land  to  uses,  by  a  will  in  writfng, 
which  is  not  a  deed,  it  was  said,  that  that  went  upon 
another  reason,  scU.  rather  upon  the  statute  of  32  H. 
VIIL  of  wills,  than  upon  the  statute  of  87  H.  VTIL  of 
uses.  This  case  has  been  treated  as  an  authority,  that 
the  use  is  executed  by  the  statute  of  wills,  and  not  by 
the  statute  of  uses ;  but,  on  the  contrary,  it  appears 

(d)  4  Rep.  1.  (f)  Mo.  107. 

(c)  And  see  Williams  v.  Drewe,  {g)  1  Vera.  79. 

Willes,  392;  Lane  v.  Cotton,  1  (A)  2  Ventr.  311. 

Com.  100.  (t)  1  Sid.  26, 4th  resol. 
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to  a^t  that  the  statutes  may  have  a  concurrent  ope* 
nto.  It  was  in  like  roaooer  admitted  in  Broughton 
lod  Lan^y,  s  Ann.(Ar),  that  a  devise  of  lands  may  be 
by  express  words  to  the  use  of  another. than  the  de- 
visee, and  that  such  devise  will  t>e  executed  by  the 
statute  of  uses.  In  later  times,  the  same  point  has 
been  repeatedly  ruled,  or  treated  as  clear(/},  and  there 
is  not  a  single  case  in  which  the  point  has  been  doubt* 
ed.  It  must  be  considered  therefore  as  settled,  upon 
priodple  as  well  authority,  that  the  statute  of  uses 
may  operate  on  uses  created  by  will :  and  that  where 
a  seisin  IS  created  to  serve  the  uses,  the  statute  will  in 
most  cases  transfer  the  possession  to  them.  It  is  not 
denied,  that  a  devise  unto  and  to  the  use  of  one,  will 
vest  the  legal  estate  in  him,  although  ulterior  uses  are 
declared  in  &vour  of  others ;  but  this,  perhaps,  it  may 
be  said,  is  not  by  the  operation  of  the  statute  of  uses, 
bat  depends  on  an  irresistible  inference  of  the  testa- 
tator's  intention,  in  analogy  to  the  resolutions  on  limi- 
tations to  uses  in  deeds(m}. 

It  has  been  observed,  that  whether  a  devise  to  uses 
(grates  solely  by  the  statute  of  wills,  or  by  that  sta- 
tote  jointly  with  the  statute  of  uses,  is,  except  in  a  very 
fow  cases^  a  matter  rather  of  speculation  than  of  use ; 
as  it  is  now  settled  that  an  immediate  devise  to  uses 
without  a  seisin  to  serve  those  uses  is  good  ;  and  that 
where  the  estate  is  devised  to  one  for  the  benefit  of 


(il)2LGrd  Raym.  87d;2Salk.  1  Yes.  Jun.  255;  Thompson  v. 

679.  Lawley,  2  Bos.  &  PuU.  311. 

(1)  Hopkims  v.  Hopkins,  1  Atk.  {m)  Robinson  v.  Comjns,  For. 

W;  Bi^^w  V.  Spencer,  1  Vcs.  164 ;  Brjdges  v.  Brydges,  3  Ves. 

H5 ;  Wri^t  o.P  earson,  Feame,  Jun.  120. 
9oQt  Rem.  ISS ;  Ferry  v.  Phelips, 
T 
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another  the  courls  ej[ecute  the  use  in  the  first  or  se- 
cond devisee,  as  appears  to  suit  best  with  the  intetition 
of  the  testator.    It  is,  however,  indispensably  neces- 
sary, that  this  point  should  be  settled.     Suppose  an  es- 
tate to  be  devised  to  A  and  his  heirs,  to  the  use  of  ^ 
and  his  heirs,  and  A  die  in  the  testator's  life-time,  is 
the  devise  void  ?  The  solution  of  this  question  de- 
pends  upon  the  previous  one,  viz.  whether  the  devise 
do,  or  do  not,  operate  under  the  statute  of  uses.    If  it 
do  not,  and  the  use  should  be  considered  as  vested  in 
B  under  the  statute  of  wills,  then  the  death  of  ^  would 
not  defeat  the  devise.    If  it  do  operate  under  the  sta- 
tute of  uses,  then  in  fact,  the  entire  estate  is  given  to 
A,  and  as  the  devise  lapses  by  his  death,  there  would 
be  no  seisin  to  serve  the  use  limited  to  jS,  when  it 
ought  to  arise  by  the  death  of  the  testator,  and  conse- 
quently it  may  be  contended  that  the  devBe  would  be 
void.    But  although  it  seems  clear  that  the  statute  in 
this  case  operates  on  uses  created  under  the  statute  of 
wills,  yet  as  every  testator  has  a  power  either  to  raise 
uses  by  the  joint  operation  of  the  statute  of  uses  and 
the  statute  of  wills,  or  by  force  of  the  statute  of  wills 
only,  the  courts  would,  it  is  apprehended,  in  favour  of 
the  intention,  construe  the  devise  as  a  disposition  not 
affected  by  the  statute  of  uses,  but  as  ^ving  the  fee  to 
B  at  once(;i). 

But  even  admitting  that  the  devise  is  void  at  law,  yet 
equity  would,  it  should  seem,  compel  the  testator's 
heir  at  law  to  fulfil  the  intention,  l^  conveyii^  the  es- 
tate to  the  same  uses. 

Nor  is  this  the  only  case  in  which  it  is  of  real  import- 

(n)  See  and  consider  Dobbins  v.  Bowman,  3  Atk.  408 ;  and  Cross  i\ 
Hudson,  3  Bro.  C.  C.  30. 
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ance  tlmt  this  point  should  be  understood.  TiU  we 
ascertain  whether  or  not  a  power  in  a  will  is  a  comr 
foonJaw  authority,  or  a  power  deriving  its  effect  from 
the  statute  of  uses,  we  cannot  discover  in  whom,  by 
virtue  of  an  appointment  under  such  power,  the  legal 
estate  is  vested.  This  will  be  explained  in  a  subse* 
qoeot  cbapter(a).  To  prevent  these  questions  from 
arisii^  estates  should  be  devised  to  the  devisees  at 
OBce,  and  not  through  the  medium  of  a  devisee  to 
uses.  Where  the  limitations  in  a  will  are  numerous, 
a  fidsin  to  serve  them  is  frequently  created  for  the 
sake  of  brevity,  as  it  saves  the  repetition  of  words  of 
gift  precedii^  every  limitation ;  but  the  same  purpose 
will  be  effik^ually  answered  by  devising  the  estate 
^  to  the  U8e9  after  expressed,"  without  nanaing  any 
dewee  to  the  uses,  and  then  going  on  in  the  usual 
way  with  the  limitations.  If  it  should  be  thought  ne- 
cessary, in  any  case,  to  r^se  a  seisin  to  serve  the  uses, 
m  order  to  attract  the  statute  of  uses,  several  devisees 
to  the  uses  should  be  named,  so  that,  in  case  of  the 
deadi  of  any  of  them  in  the  lifetime  of  the  testator, 
"Ae  estate  might  survive  to  the  others,  which  it  would 
GotaiQly  do  if  the  estate  was  given  to  them,  as  it  of 
coarse  ou^  to  be,  as  joint*tenants. 

Before  we  dose  tins  head  of  our  inquiry  it  should 
be  observed,  that  a  seisin  must  be  raised  commensu- 
nte  with  tiie  estates  authoiized  t»  be  created  under 
tfaepowar.  If  a  life  estate,  for  example,  were  con- 
veyed to  A,  to  sudi  uses  as  B  should  appoint,  and  B 
were  to  ai^Hiint  to  C,  in  fee,  thus  disposition  could  not 
tike  effect  beyond  the  interest  conveyed  to  ^p).  And 

(p)  See  Gilb.  on  Uses,  p.  ISTi  and  n.  (2)« 
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where  it  is  intended  that  the  estates  to  be  created  bf 
the  execution  of  the  power  shall  be  invested  with  the 
legal  estate  by  force  of  the  statute  of  uses,  the  land 
should  be  conveyed  to  the  releasee,  i^c.  to  the  uses 
intended  to  be  appointed,  and  not  to  the  releasee,  to 
the  use  of  himself]  to  the  uses,  for  in  that  case  any  es- 
tate created  under  the  power  would  be  a  use  upon  a 
use,  and  consequendy  would  be  void  at  law,  although 
it  would  be  supported  as  a  trust  in  equity.    Where  the 
legal  estate  is  vested  in  any  person  independently  of 
the  deed  declaring  the  uses,  as  in  the  case  of  the  re- 
coveror  in  a  recovery,  or  the  conusee  in  a  fine,  it 
should,  for  the  same  reason,  be  declared,  that  the  re- 
coveror  or  conusee  shall  stand  seised  to  the  uses,  and 
not  that  the  recovery  or  fine  shall  enure  to  the  use  cf 
hirn^  to  the  uses.    This,  which  is  a  clear  pmnt,  was  so 
laid  down  by  Lord  Hardwicke  in  the  case  of  Lloyd  v. 
Abrahall(9),  where  a  fine  was  levied  to  two  trustees ; 
and  it  was  declared  that  it  should  enure  to  the  use  cf 
them,  their  heirs  and  assigns,  to  the  uses ;  and  Lord 
Rardwicke  decided  the  case  (which  was  ai^gued  by  the 
most  eminent  counsel  of  the  day)  wholly  on  the  ground 
that  the  legal  estate  was  in  the  trustees.    The  case 
arose  upon  a  devise^  want  tf  issue  (fthe  testatrix^s 
body,  to  whom  no  estate  was  limited ;  and  Lord  Hard- 
wicke supported  the  devise,  which  was  otherwise  void, 
as  too  remote,  because  it  was  of  trust-estates  ;  and  he 
was  of  opinion,  that  if  there  had  been  issue  living,  who 
had  brought  a  bill  for  a  conveyance,  the  court  would 
have  decreed  a  strict  settlement  in  order  to  efifectuate 
the  devises  over.    The  estate  is  to  this  day  enjoyed 

{q)  T.  Term,  27  and  28  Geo.  IL  MS.  and  see  Phelp  v.  Hay  MS.  j  anA 
ia  Appendix. 
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under  this  decision ;  but  unless  in  a  case  where  the 
tnsb  are  executory,  and  not  executed,  such  a  deci- 
aioQ  would  not  now  be  made.  A  mere  devise  not 
pcHUtii^  to  a  future  settlement  must  receive  the  same 
constractLon,  whether  the  testator  be  seised  of  the  le- 
gal or  only  of  the  equitable  estate  ;  or  whether  he  de- 
vise legal  or  equitaUe  estates  to  the  devisees  intended 
to  take  benefididly. 

Sometimes  in  a  power  to  appoint  a  life  estate  it  is 
necessary  to  authorize  a  limitation  to  trustees,  to  pre- 
aerveoontiBgent  remainders  in  the  instrument  creating 
the  power,  of  which  the  life-estate  is  to  take  prece- 
deoce«  Tins  should  always  be  attended  to.  Where 
an  estate  &  limited  to  trustees  and  their  heirs  gene- 
ndty,  to  preserve  contingent  remainders,  and  a  gene- 
lal  power  of  appointment  is  afterwards  given,  they 
uriQ  take  the  fee,  because,  under  the  power,  contin- 
gent remainders  might  be  created  which  would  be 
Mfe  to  be  defeated  if  the  fee  were  not  vested  in  the 
trustees.  This  question  of  course  arises  only  in  those 
eases  where  the  court  can^  in  favour  of  the  intention^ 
hold  the  trustees  not  to  take  the  fee,  although  the  es- 
tate is  fimited  generally  to  them  and  their  heirs,  and 
is  not  confined  to  the  life  of  the  person  taking  the  pre- 
cedent estate  of  freehold(r). 

Knses  in  strict  settlement  are  directed  to  be  raised 
by  a  wiD^  and  it  is  mtended  that  the  usual  power  of 
sale  wd  exchange  should  be  inserted  in  the  settiement, 
an  eiqiress  declaraticm  of  the  intention  should  be 
ffladb :  siuA  a  power  cannot  be  implied(5).   The  same 

(f)  See  YenaUes  v.  Morris,  7    New  Rep.  25 ;  Curtis  v.  Price,  12 
Term  Rep.  342, 43S ;  Doe  v.  Hicks,    Yes.  Jun.  89. 
ft.  4SS;  Biker  v.  Anscombe,  1        («)Wheatev.Hall,irYes.jun.80* 
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observation  applies  to  articles  for  a  setUement.  But 
in  a  case{t)  where  the  articles  contained  a  clause  that 
the  husbwd  and  wife,  and  the  survivor,  should  have  a 
power  to  appoint  new  trustees,  ^^and  also  all  such 
other  powers  and  provisos  for  effectuating  the  inten- 
tion  of  the  parties  as  are  usuaUy  contained  in  settle- 
ments  of  the  like  nature  as  shall  be  approved  of  by 
the  trustees ;"  Lord  Eldon  determined  that  powers  of 
selling,  exchanging,  and  investing  in  new  purdiases, 
are  usual  in  settlements,  and  therefore  powers  of  sale 
and  exchange  came  within  the  meaning  of  this  clause, 
and  ought  to  be  inserted  in  the  settiement.  In  the 
case  of  Williams  v.  Carter(i/),  where  money  was  set- 
tied,  with  a  power  to  the  trustees  to  change  the  stocks, 
funds,  and  securities,  in  which  it  might  be  invested, 
for  others  of  the  same  or  the  like  nature,  and  the  in* 
tended  husband  covenanted  to  settie  any  real  estate  to 
which  he  and  his  wife  might  become  entitied  in  her 
right,  upon  the  same  trusts,  and  subject  to  the  powers, 
2^c.  declared  of  the  funds,  or  as  near  thereto  as  the 
nature  of  real  estate  would  admit  of,  it  was  held  that 
the  settiement  ought  to  contain  powers  of  sale  and  ex* 
change,  and  a  distinction  was  taken  between  a  cove- 
nant to  settie  a  particular  estate,  and  a  covenant  to 
settie  all  estates  generally. 

U)  Peake  v.  Penlington,  2  Ves.  and  Beam.  311. 
(u)  Appendix,  No.  4. 
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Section  III. 

OF  THE  OBJEOTS    FOR   WHICH   A   POWER  MAT   BE    CREATED. 

Wb  come  now  to  consider  the  validity  of  a  power 
with  reference  to  its  object. 

And,  first,  a  power  may  be  reserved  to  revoke  the 
whole  setilement,  or  even  any  particular  limitation  in 
the  settlement,  leaving  the  other  limitations  unaifect- 
ed(a).  Where,  however,  a  man  has  an  estate  to  which 
powers  are  annexed,  and  it  is  intended  to  leave  his  es- 
tate  undisturbed,  but  to  reserve  a  power  to  revoke  the 
powers  given  to  him  and  all  the  subsequent  estates, 
it  should  not  simply  be  declared  that  all  the  limitations, 
i^c.  subsequent  to  his  estate,  may  be  revoked,  but  it 
should  be  expressly  provided  that  his  powers  may  be 
revoked.  For  in  a  case,  where  under  a  settlement  A 
was  made  tenant  for  life,  with  powers  of  leasiiig,  ^c. 
and  the  settlement  directed,  that  unless  he  settled 
another  estate  to  the  same  uses,  all  the  uses,  l$c.  sub- 
sequent  to  his  estate  for  life  should  cease,  and  he  ne- 
glected to  make  the  settlement,  it  was  determined, 
that  the  estates  created  by  A,  under  his  powers,  were 
not  defeated,  as  there  was  no  express  declaration  to 
that  effect,  so  that  the  court  considered  the  powers 
as  benefits  annexed  to  the  estate  for  life,  which  were* 
not  intended  to  be  defeated(&).  '^ 

(a)  Thompson  v.  Freston,  2  Ro.        {b)  Freke  f;.  Lord  Barrington,  S 
AVr.  262,  (B)  pL  1 ;  Anon.  1  Str.    Bro.  C.  6. 274. 
584. 
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So  a  ^ower  may  be  reserved  to  raise  concurrent 
interests  for  different  purposes,  as  powers  to  a  tenant 
for  life  to  grant  a  jointure  to  liis  wife,  and  to  create  a 
term,  to  commence  from  his  death,  for  securing 
younger  childrens'  portions,  iu  which  case,  during  the 
continuance  of  the  jointure,  the  term  will  not  talce 
effect  in  point  of  interest,  but  shall  go  on  in  time,  and 
the  residue  of  the  term  that  remains  unexpired  after 
the  death  of  the  jointress  shall  take  effect  in  interest, 
and  no  more(c). 

Where  the  object  of  a  power  is  to  create  a  perpe- 
tuity, it  will  be  c(Hisidered  simply  void.  This  was 
decided  in  the  great  case  of  Spencer  and  the  Duke  of 
Marlborough((f),  where,  in  a  strict  entail  under  a  wiU, 
a  power  was  inserted,  authorizing  trustees,  on  the 
birth  of  each  unborn  tenant  in  tail,  to  revoke  the  uses 
limited  to  them,  and  to  limit  the  estates  to  them  for 
their  lives,  with  remainder  to  their  sons  in  tail.  Lord 
Chancellor  Northington  held  this  power  to  be  void,  as 
tending  to  a  perpetuity,  and  repugnant  to  the  estate 
limited.  And  this  decree  was  confirmed  in  the  House 
of  Lords,  upon  the  unanimous  opinion  of  the  Judges, 
that  such  a  power,  whether  in  deed  or  will,  was 
void(l). 

(c)  Edwards  v.  Slater,  Hardr.  Godolphin;    see    Woodhottse    v. 

410.  Hoskins,  3  Atk.  22;  and  see   16 

{d)  Dom.  Proc.  ir63 ;  5  Bro.  P.  Ves.  jun.  308 ;  Lade  v.  Hollbrd^  5 

C.  592;  Barnard   C.  C.  69;  re-  Burr.  1416. 1  Blackst  428.  Ambl. 

ported  1  Eden,  404,  by  the  name  479.  Butler's  n.  to  Feame,  p.  530. 
of  Duke  of  Marlborough  v.  Lord 

(I)  Heath  v.  Heath,  2d  July,  1765,  the  Lord  Chancellor  decreed,  th&t 
the  trusts  of  the  will  should  be  performed,  except  as  to  the  powers  in 
die  will,  so  far  as  they  relate  to  the  alteration  of  estates-tail  iHta  te- 
nancies for  life,  which  iavoid  in  law,  MS.  in  2  Eden,  330. 
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In  Ware  v.  Polbill  {'e)  freeholds  and  copyholds  were 
defised  to  the  testator's  son  for  life,  remainder  to  trgs- 
fees  to  preserve  contingent  remainders,  remainder  to 
bis  first  and  other  sons  in  tail,  rejnainders  over ;  and 
leaseholds  were  bequeathed  to  trustees,  to  renew  and 
to  pay  the  rents  to  the  persons  who  under  the*  above 
fimitarions  should  for  the  time  being  be  entitled  to  the 
rents  of  the  freeholds  and  copyholds;  and  the  trustees 
were  empowered  at  any  time  thereafter,  with  the  con- 
sent of  tiie  person  or  persons,  who*  should  as  aforesaid 
be  entitled  to  the  rents  of  the  freeholds  and  copyholds, 
or  in  case  such  person  should  be  a  minor^  at  the  dis- 
cretion of  the  trustees,  to  sell  the  leaseholds;  and  lay 
out  the  purchase-money  in  the  purchase  of  freeholds 
or  copyholds,  to  be  settled  to  the  uses  of  the  freeholds 
and  copyhokfe  devised;  and  until  such  purchase  the 
money  to  be  invested,  and  the  interest  paid  to  the  per- 
sons for  the  time  being  entitled  to  the  rents  of  the  free- 
holds and  copyholds  devised.    The  power  of  sale  was 
not  exercised ;  a  grandson  died  under  twenty-one ;  and 
upon  a  bill  filed,  it  was  insisted,  that  under  the  provi- 
sions  of  the  will  the  intention  of  the  testator  ii^as,  that 
all  his  property  not  real  estate  should,  after  payment 
of  bis  debts,  ff^.  be  converted  into  real  estate,  and  limit- 
ed in  strict  settlement;  and  the  trustees  ought  to  have 
sold  all  the  leasehold  estate  accordingly:  That  the  in- 
tention was  to  provide  for  the  issue  male ;  and  that 
the  leasehold  estate,  while  unsold,  should  go  with  the 
freehold,  as  far  as  the  rules  of  law  and  equity  would' 
perroit,  and  not  vest  in  a  tenant  in  tail,  so  as  to  be 
tmnsmissihle,  unless  such  tenant  in  tail  attended  the 
age  of  twenty-one.    The  Lord  Chancellor's  opinion 

(e)ll  Ves.  jun.  £5r.-' 
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was  against  this  constructioD.  Upon  a  subsequent  day 
his  Lordship  observed,  that  upon  furth^  consideration 
as  to  the  leasehold  estate,  he  thought  that  power  of  sale 
was  void,  for  it  might  travel  through  minorities  for 
two  centuries ;  and  if  it  is  bad  to  the  extent  in  which  it 
was  gi^en  you  cannot  model  it  to  make  it  good.  His 
Lordship  thought  the  soundest  ground  was  that  the 
power  was  bad. 

The  point  decided  -by  the  above  case  is,  that  where 
a  leasehold  estate  is  settled  as  a  real  estate,  but  so  as 
to  vest  absolutely  in  a  qiuifi  tenant  in  tail^  a  power  to 
defeat  his  estate  by  selling  the  property  and  buying  a 
real  estate  to  be  resettled,  is  void.    In  practice,  the 
case  has  been  treated  as  an  authority  that  the  com- 
mon power  of  sale  and  exchange  is  void,  as  too  remote, 
if  it  be  not  expressly  confined  to  lives  in  being,  and 
twenty-one  years  afterwards.    But  it  is  dear  that  the 
Lord  Chancellor  did  not  mean  to  impeach  the  vali- 
dity of  such  powers.    The  general  practice  has  been 
not  to  confine  them  to  lives  in  being,  and  twenty-one 
years ;  and  half  of  the  tides  in  the  kingdom  depend 
on  the  Validity  of  such  powers.     If  the  power  be 
vrithin  the  law  of  perpetuities,  the  line  can  always  be 
drawn,  and  there  appears  to  be  no  reason  why  it 
should  he  deemed  void  in  its  creation.    But  such  a 
power  does  not,  like  the  power  in  Ware  v.  Polhill, 
operate  to  defeat  the  estate  of  the  minor  tenant  in  tail, 
but  transfers  it  from  one  property  to  another.     He  is 
still  tenant  in  tail ;  whereas  in  Ware  v.  Polhill  the  et 
.feet  of  a  sale  might  be  to  defeat  altogether  the  estate 
of  the  representative  of  a  person  who  died  entitled  to 
a  vested  interest  in  the  absolute  property.     General 
powers  of  sale  and  exchange  in  a  strict  settlement  ap- 
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pear  to  be  valid,  on  the  same  ground  that  a  shifting 
use  may  be  limited  to  take  effect  at  any  period  how- 
ever  remote,  where  the  estate  is  regularly  limited  in 
tail,  because  the  tenant  in  tail  may  destroy  the  shifting 
use  by  a  common  recovery  ;  yet  there  the  estate  of  a 
tenant  in  tail  not  having  suffered  a  recovery  may  be 
defeated  altogether ;  whereas  under  the  exerdse  of 
a  power  of  sale  and  exchange  there  is  merely  a  change 
of  title,  and  not  a  destruction  of  interest.  In  point  of 
iact,  such  a  power  enables  the  alienation  of  property 
without  affecting  the  interest  of  the  person  beneficially 
entitled  to  the  property. 

Bat  a  general  power  to  appoint  to  chOdren,  grand- 
children, or  issue,  without  expressing  the  time  within 
which  they  must  be  bom,  is  good,  for  the  donee  may 
appoint  to  such  issue  as  are  within  the  line  of  per- 
P«t«ity(/;. 


Section  IV. 

•7  THE    SFFBCT   OF  THE   CRBATION    OF   FOWBR8   ON   THE   ESTATES   LI- 
MITED   IN  THE   IN8TEUMBNTS    CREATING   THEM. 

It  remains  only  to  consider  the  effect  of  the  cre- 
ation of  a  power  on  the  estates  limited  in  the  instru- 
ment of  creating  it :  the  effect  of  the  execution  oi  pow- 
ers  win  form  a  subject  of  future  inquiry. 

Where  a  power  of  revocation  is  deemed  void,  as  in 

(/)  Koufledge  v.  Dorril,  2  Ves.  jun.  35r. 
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the  Duke  of  Marlborough's  case,  noticed  in  th^  last 
section,  of  course  the  estates  actually  limited  in  the 
instrument  creating  the  power  cannot  be  affected  by 
the  power,  but  will  take  effect  in  the  same  manner  as 
if  it  bad  not  been  inserted  in  the  imitrameiit  -  And  the 
law  is  the  same  in  regard  to  estates  ^v^i  in  de&ult 
of  any  appointment  under  a  power,  which  is  void  in 
its  creation.  Therefore,  if  under  a  covenant  to  stand 
•seised  a  general  power  of  appointment  be  reserved, 
or  given  to  any  person,  and  for  want  of  such  appoint- 
ment the  estate  be  limited  to  some  person  within  the 
consideration  of  blood,  or  marriage,  as  the  power 
would  be  void,  the  estate  limited,  in  default  of  appoint- 
ment would  take  effect  in  ppssessiott(a). 

It  is  obvious,  that  every  power  of  appointment,  is, 
strictly  speaking,  a  power  of  revocation  to  the  extent 
Of  its  operation ;  but  still  there  is  a  striking  distinction 
between  Estates  actually  limited  in  a  settlement  with 
a  power  of  revocation,  and  estates  limited  in  default . 
of  the  exercise  of  a  preceding  power  of  appointment. 
In  the  tirst  case,  the  estates  are  vested  subject  to  be 
revoked,  or  defeated  by  the  exercise  of  the  power. 

Whether,  in  the  last  case,*  the  estates  limited  in  de- 
fault of  appointment  are,  during  the  continuance  of 
the  power,  contingent  or  vested,  has  been  the  sulgect 
of  mruch  discussion.  IJie  question  arose  in  Leonard 
Lovie's  case(6),  and  it  was  determined,  that  the  es- 
tates  limited  in  default  of  appcnntment  were  contin- 
gent(c).    In  Walpole  r.>Lord  Conway(d),  Lord  Hard- 

.  {a)  Warwick  v.  Garrard,  2  Vern.        (rf)  3  Barnard.  153 ;  see  4  Term 

7;  Gk)odtitle  v.  Pettoe,  Fitzg.  299.  Rep.  57  n.;  and  see  2  Yes.  jun. 

(6)  10  Rep.  78,  see  fo.  85  a.  709. 
(c)  See  2  Ves.  jun.  704,  5,6. 
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widEe  held  the  Mme  opinion.  In  Cunningham  v. 
Jioody(^)  Ms  Lordship  is  supposed  to  tiave  altered 
Ibs  o^ion,  and  to  have  determined,  that  the  power 
of  apprantroent  does  not  suspend  the  vesting  of  the 
8id)seqQeDt  remainders  ;  and  in  Doe  vl  Martin(X),  af- 
ter a  tpkndid  argument,  it  was  solemnly  decided, 
tbat  Ifae  estates  limited  in  defiuilt  of  appointment  were 
vested,  sutgect  to  be  divested.  The  court  relied  on 
Cmmingbam  v.  Moody  in  opposition  to  Leonard  Lo- 
Tie's  aad  Lord  Conway's  cases. 

Mr.  Feame,  who  discusses  th^se  cases(^),  enforces 
the  wlhonty  of  Doe  and  Martin ;  and  between  the 
case  under  consideration,  and  those  upon  limitations 
after  a  contingeitf  limitation  of  the  fee^simpie,  takes 
this  dear  distinction,  that  in  the  latter  the  limitation 
18  originaUy  and  finaUy  contdned  in,  and  made  by, 
the  emveyance  itself^  while  the  former  have  no  ex- 
istence till  the  power  is  executed,  so  that,  in  truth, 
there  19  no  estate  limited  until  an  appointment  is  made. 

Lord  Rossyln,  however,  in  a  still  later  case(A),  at 
firrt  eoosidered  this  doctrine  very  doubtful.  He  in* 
Biited,  that  in  Cunningham  v.  Moody,  it  was  not  ne- 
cessary ta  determine  the  point,  and  treated  the  case 
<tf  Doe  and  Blartin  as  a  case  of  compassion.  However, 
the  point  did  not  then  call  for  a  decision  ;  and  in  pro- 
nmiMng  bfe  decree  he  did  not  advert  to  it.  Ina  sub- 
se<iQeiit  case  be  treated  it  as  clear  that  the  power  did 
not  pfeveirt  the  estates  from  vestingCi).    Without  con- 

(0  I  Ves.  \74.  (A)  Smith  v.  Lor*  Camdford,  2 

(f)  4  T<nn  Rep.  59;  aad  tee     Ve8.jun.  698. 
Doc  ».  W«ller,  7  Term  Rep.  478.        (t)  See  5  Vte.  juii.  748. 

{g)  CoBt.  Semftinders,  *90— 
299, 4«k  edit. 
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sidering  whether  it  was  absolutely  necessary  to  decide 
the  point  in  Cunningham  and  Moody,  Lord  Hard- 
wicke's  opinion  is  too  clearly  expressed  to  be  mis- 
understood. He  said,  that  the  power  of  appointment 
did  not  make  toy  alteration  in  the  vesting  of  the  re- 
mainder in  fee ;  for  the  only  effect  thereof  was  that 
the  fee  which  was  vested  was  thereby  sufcgect  to  be 
divested. 

Besides  these  leading  cases  there  are  several  dicta 
upon  this  point.  In  a  case  id  Lord  Raym.(A:),  Powell, 
Justice,  said,  that  if  ja  fee-simple  be  limited  to  such 
persons  as  A  shall  appoint  by  his  will,  remainders 
over,  that  is  a  good  remamder  vested  till  the  appoint- 
ment. In  Goodhill  v.  Brigham(Q,  Mr.  Justice  Buller 
put  the  very  same  case,  namely,  a  power  to  A  to  ap- 
point the  fee,  and  in  de&ult  of  appointment  to  himself 
in  fee,  and  held,  that  A  could  take  nothing  till  his  death, 
or  till  his  appointment.  But  he  must  for  the  moment 
have  forgotten  the  dedsion  in  Doe  and  Martm,  which 
was  decided  eight  years  before,  whilst  he  was  a  Judge  of 
the  King's  Bench,  and  in  which  he  entirely  concurred  ; 
and  in  a  case  which  occurred  about  the  same  period 
as  Goodhill  v.  Brigham,  he  treated  the  fee  as  dearly 
vested  till  appointment,  and  referred  to  the  case  of 
Doe  and  Martin  as  an  authority  in  that  respect  Lord 
Thurlow(m),  Lord  Alvanley(;i),  Lord  Redesdale(o), 
the  late  Master  of  the  Rolls(]9),  and  Lord  EldonC^), 
have  all  expressed  themselves  decidedly  of  the  same 


(ik)  Vol.  2. 1150.  (ft)  See  4  Ves.  jun.  636;  Van- 

(0 1  Bo8.  &  Pull.  198.  derzee  v.  Aclom,  ib.  771. 

(m)  Medoc  v.  Jackson,  2  Bro.  (o)  See  1  Scho.  &  Lef.  S9S. 

C.  C.  5SB ;  see  1  Scho.  &  Lef.  (p)  See  7  Ves.  jun.  5BS. 


(9)  See  10  Ves.  jim.  265: 
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opinioD ;  and  in  a  late  case  in  Jreland,  Lord  Manners 
treated  Doe  t.* Martin  as  a  clear  authority  fortius  con* 
struction,  and  decided  accordingly(r). 

The  result  of  the  authorities,  therefore,  is,  that  the 
power  of  appointment  does  not  prevent  the  vesting  of 
the  estates  limited  in  default  of  appointment ;  and  it 
is  equally  clear  that  the  same  doctrine  applies  to  per- 
sonality; and  that  where  the  money  is  absolutely 
given  over  in  default  of  appointment,  it  is  vested,  sub- 
ject  to  be  divested  by  the  execution  of  the  power(«). 

Where  a  term  is  created  by  a  settiement  to  raise 
portions,  with  a  general  power  of  revocation  of  the 
settlement,  although  the  portions  become  actually  due, 
yet^  while  the  power  subsists,  it  suspends  and  prevents 
the  portions  from  being  payable^  because  the  donee 
of  the  power  may  revoke  at  any  time  before  the  por- 
tions  are  riused  and  paid,  although  the  right  to  the 
portions  is  become  vested  under  the  terms  of  the  set- 
flement(tV 

The  essential  difference  between  a  power  and  an 
estate  has  led  to  the  distinction,  that  although  a  parti- 
tion wUl  not  revoke  a  previous  devise  where  the  es- 
tate is  limited  to  the  devisor  in  fee,  yet  if  the  estate 
be  limited  to  such  uses  as  he  shall  appoint,  the  parti- 
tion will  revoke  the  devise,  although  the  fee  be  limited 
to  tun  in  default  of  appointment(2/).    And  it  has  re- 


(r)  Osbrcy  v-  Bury,  1  Ball  &  (/)  Reresby  v.  Newland,  2  P. 

Beattj,  53.  Wms.  93,  affd.  Dom.  Proc.  2  Bro. 

(j)  Coleman  v.  Seymour,  1  Vcs.  P.  C.  487 ;  see  Vane  v.  Lord  Dun- 

*Zf>9  ;  see  2  Ves.  208  ;  Gordon  v.  gannon,  2  Scho.  &  Lef.  118. 

Les-i,  Arabl.  364 ;  Reade  r.  Reade,  (ti)  Vide  supra,  p.  86,  and  the 

5  Ve«.  jun.  748.  cases  there  cited. 
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cently  been  deteriniiiecl(l),  that  a  devisor  of  a  freehold 
estate  contracted  for,  is  revoked  by  a'subsequent  con* 


(I)  In  adverting  to  this  point  in  the  Treatise  on  Purchases,  4th  edit 
p.  148,  the  aathor  added  a  note  on  Lord  Rossljn's  obseryation  in  2 
Yes.  jun.  4S9,  430,  that  the  rule  in  equity,  that  a  devise  of  an  equita- 
ble estate  is  not  revoked  bj  taking  the  legal  estate,  was  first  establish- 
ed at  law.  In  Rawlins  and  Burgis  the  above  note  was,  I  am  told,  cited 
by  the  Court  with  approbation.  The  reporters  have  made  the  follow- 
ing observations  on  the  note  in  question  >— **  It  seems  extraordinat}' 
that  such  an  error  should  be  imputed  to  Lord  Rossi jn  in  his  verj  able 
judgment  upon  this  subject,  as  the  conception  that  a  feoffment  to  the 
use  bf  a  man  before  the  statute  of  uses  conferred  the  legal  seisin,  or.  that 
the  fact  was  at  variance  with  hisLordship's  statement,  that  the  feoffment 
was  to  the  use  of  the  devisor.  As  an  instance  of  a  decision  at  law,  that 
bj  taking  the  legal  estate  a  devise  is  not  revoked,  his  Lordship  trans- 
lates, correctly  and  literally,  this  case  from  Rolle,  who  states  shortly 
the  ground,  that  after  the  feoffment  the  devisor  had  the  use  as  before ; 
guarding  against  any  inference  from  that  fact,  and  probably  thinking  it 
unnecessary  to  add  the  general  effect  of  the  statute  transferring  the 
seisin.  To  that  Lord  Rosslyn  evidently  points ;  meaning  to  represent 
the  case  as  amounting  to  an  authority  for  his  position,  considering  the 
distinction  as  to  the  mode  of  acquiring  the  legal  estate,  whether  by  the 
statute  or  by  conveyance,  immaterial."  2  Ves.  &  Bea.  385,  n. 

The  object  of  the  note  in  the  book  on  Purchases  was  not  to  impute 
error  to  Lord  Rosslyn,  who  in  fact  borrowed  the  observation  from  Lord 
Hardwicke,  but  to  show  that  no  such  rule  of  law  ever  existed.  If,'ho^- 
ever,  as  it  is  insisted.  Lord  Rosslyn  did  understand  the  case  correctly, 
he  must  have  known  that  it  did  not  establish  the  rule  which  he  stated, 
for  Rolle  himself  shows  that  the  statute  of  uses,  by  turning  the  use  into 
a  possession,  destroyed  the  use,  and  consequently  any  devise  of  it  be^ 
fore  the  statute.  The  reason  why  the  will  was  not  revoked  in  the  case 
in  Rolle,  cited  by  Lord  Rosslyn,  was,  that  *'  the  devbor  had  Ifte  same 
use  which  he  had  before ;  consequently  the  legal  estate  was  vested  in 
him,  not  by  the  conveyance  but  by  the  statute  of  uses,  and  the  wfll  must 
have  been  within  the  saving  in  the  statute.  If  the  will  had  not  been 
saved  by  the  statute  it  would  have  had  no  operation."  Lord  Rosslyn 
was  certainly  in  error.  He  either  overiooked  the  circumstance  tha^ 
the  feoffment  was  to  the  use  o/"  the  devisor,  and  not  to  him  at  once,  oi 
he  forgot  that  the  statute  itself,  if  it  did  not  vest  the  legal  estate  in  th 
devisor,  destroyed  the  will,  unless  it  was  within  the  saving  in  the  act 
In  no  view  of  tiie  case  can  it  possibly  be  considered  as  a  decision  as 
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veyance  to  the  usual  uses  to  bar  dower,  where  the  con- 
tract does  not  provide  for  the  conveyance  of  the  es- 
tate to  such  USG8{X). 

tablialdng  the  rule  stated  by  Lord  Roaslyn.  Indeed  ti  e  statute  of  uses 
was  passed  to  put  an  end  to  the  testamentary  power  over  land  throu^ 
the  medium  of  uses,  but  it  contained  a  saving  of  wills  made  before  the 
stitute  bj  persons  who  died  before  the  Ist  of  May  1536.  This  saving 
of  itself  shows  that  the  legislature  considered  that  the  act  by  its  opera- 
tion would  defeat  existing  de^ses  of  uses.  Therefore  the  decision  in 
question  did  not  establish  a  general  rule  of  law,  but  was  founded  on 
^e  particular  saving  in  tiie  statute,  which  took  the  case  out  of  the  gene- 
rairule. 

(x)Raw\insv.Burgis,2Ves.andBeam.  382.   The  case  is  now  before 
the  Lord  Chancellor  on  appeal. 


A  a 
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CHAPTER  III. 


BY  WHOM  POWERS  MAY  BE  EXECUTED. 


SfiCTION   I. 

Of  the  Legal  Capacity  of  the  Dotiee, 

To  ascertain  by  whom  a  power  may  be  executed, 
we  must  first  inquire  into  the  legal  capacity  of  the 
claimant ;  and  secondly,  we  must  examine  the  instru- 
ment creating  the  power,  to  see  that  he  is  duly  autho- 
rized to  perform  the  act.  I  propose,  therefore,  to 
consider,  first,  who  is  by  law  capable  of  executing  a 
power ;  and,  secondly,  to  state  a  few  special  cases 
which  have  arisen  on  the  second  head  of  inquiry. 

And,  first,  every  person  who  by  the  laws  of  Eng- 
land  is  capable  of  disposing  of  an  estate  actually  vested 
in  himself,  may  exercise  a  power  over  land,  or,  in 
other  words,  direct  a  conveyance  of  that  land. 

By  the  common  law  a  married  woman  cannot  dis- 
pose of  her  own  estate  vdthout  a  fine  or  recovery ; 
but,  simply,  as  the  instrument,  or  attorney  of  another, 
she  may  convey  an  estate  in  the  same  manner  as  her 
principal  could,  because  the  conveyance  is  considered 
as  the  deed  of  the  principal,  and  not  of  the  atttomey, 
and  her  interest  is  not  affected. 
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When  we  consider  that  a  power  not  simply  colla- 
teral gives  the  complete  dominion  over  the  estate  to 
(be  extent  of  the  power,  we  may  perhaps  incline  to 
tbiok  that  a  married  woman  ought  not  to  be  permit- 
ted, in  opposition  to  the  rule  of  law,  to  divest  herself 
of  any  estate  or  interest  by  the  mere  execution  of  a 
writiog  without  a  fine  or  recovery,  although  certainly 
there  is  no  objection  to  her  executing  a  power  simply 
coQateral.  And  that .  great  lawyer.  Chief  Justice 
flridgeman,  appears  to  have  adopted  this  distinction(a). 
However,  it  has  long  been  firmly  settled,  that  a  mar- 
ried woman  may  execute  a  power  whether  appendant, 
10  gross,  or  nmply  collateral(&),  and  as  well  over  a 
copy/told  as  a  freehold  estate(c)(r).  Thus,  if  a  mar- 
ried woman  is  tenant  for  life,  vrith  a  power  of  leasing 
iB  pcjssesdon,  she  cannot  raise  a  mortgage-term,  for 
ioBtaace,  without  a  fine  or  recovery ;  but  by  the  mere 
execQ(i<m  of  her  power  she  may  create  a  lease  which 


fa)  See  1  Cbi.  Ca.  18 ;  2  Freem.  327,  p^^9jB&|ky  v.  Warbur- 

168;  and  see   Blithe's    case,    2  ton,  \l^!J/494vTomlinson  v. 

Freem.  91 ;  and  Godolphin  v.  Gkx-  Dighton,  P.  Wms.  149 ;  Travel  v. 

ddphin,  1  Ves.  21.  Travel,  3  Atk.  711,  2  Yes.  191, 

(k)1igrmv*  Ghraham,  1  Ro.  Abr.  cited  by  Lord  Hardwicke. 

3»,  pL  12,  2  Ro.  Abr.  247,  pi.  6 ;  (c)  Driver  v.  Thompson,  4  Taunt- 

G&lMms  V.  Moulton,  Finch.  346 ;  294. 
Dudd  0.  Uply,  Latch.  39 ;  Godb. 

(I)  Bit  although  a  feme  covert  may  exercis^^  a  power  over  a  copy- 
hold, jet,  notwithstanding  the  decision  in  Driver  t;.  Thompson,  it  de- 
^rres  re-consideration  whether  she  and  her  husband  can  surrender 
^  estate  to  the  use  of  her  will,  for  she  is  ioicapable  of  making  a  will, 
^mcally  speaking,  and  her  will  in  such  a  case  operates  on  the  inheri- 
tittce  which  remains  vested  in  her  and  her  husband  in  her  right 
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will,  at  least  in  part,  and  may  perhaps  wholly,  take 
effect  out  of  her  interest.  So  if  she  has  a  general 
power  of  appointment,  with  a  limitation  in  default 
of  appointment  to  herself  in  fee,  she  cannot  affect 
the  estate  vested  in  her  except  by  a  fine  or  recoveiy ; 
but  she  may  defeat  the  limitation,  and  convey  away 
the  estate  by  the  execution  of  her  power. 

It  is  not  material  whether  the  power  is  given  to  an 
unmarried  woman,  who  afterwards  marries(d),  or 
to  a  woman  while  she  is  married,  who  afterwards 
takes  another  husband(e) :  in  both  cases  she  may  exe- 
cute the  power,  and  the  concurrence  of  her  husband 
is  in  no  case  essential.  But,  of  (5ourse,  a  power  given 
expressly  to  a  woman  ^^  being  sole''  cannot  be  exe- 
cuted by  her  during  her  coverture(X). 

It  must  be  remarked,  that  on  the  authority  of  the 
case  of  Rich  v.  Beaumont(^),  it  has  been  sometimes 
considered  doubtful  whether  a  power  given  to  a  feme 
sole  was  not  suspended  by  her  marriage.  By  the  set- 
tlement in  that  case  powers  were  given  to  a  single 
woman  toi^^gnfniofied  by  deed  or  will ;  she  after- 
wards married  j  and  'during  her  coverture  exercised 
the  powers  by  will.  Upon  a  bill  filed  by  the  ap- 
pointee to  establish  the  execution  of  the  power.  Lord 
King  dismissed  it,  on  the  ground  that  the  remedy  lay 
at  law ;  but  upon  appeal  to  the  House  of  Lords  the 

(d)  Gibbons  t;.  Moulton,  Finch  (f)  Lord  Antrim  v.  Duke  of 
346;  Churchill  v.  Dibbcn,  Reg.  Bucldnghatti,  1  Cha.  Ca.  17,  2 
Lib.  A.  1753,  fol.  252.  S?  Eden.  Freem.  168.  There  is  an  imper- 
252.  feet  note  of  this  ca^  in  1  Sid. 

(e)  Bayley  v.   Warburion,    2     101. 

Com.  494 ;  Burnet  v.  Ma&jin,  1        (g)  3  Bro.  P.  C.  308. 
Ves.  157. 
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fsiusiOD  was  reversed,  and  the  Court  of  Chancery 
im  directed  to  state  a  case  for  the  opinion  of  the 
court  of  King's  Benph,  but  it  has  never  been  ascer- 
taiiftd  what  ultimately  became  of  the  case(A).  The 
case,  however,  has  frequently  been  dted  as  an  autho- 
rity that  a  feme  covert  may  exercise  such  a  power(i). 
Id  one  ca8e(A:),  Lord  Hardwicke  said,  ''  It  has  been 
idermmed  in  this  court  that  ?kfeme  ccroert  can  exe- 
cute a  power,  as  in  Travel  v.  Travel,  and  in  Rich  v. 
Beaumont,  where  the  Lords  sent  a  case  to  B.  R.  for 
their  ofwioii,  which  they  never  did  before:"  and  in 
another  case,  it  is  expressly  stated,  arguendo{l\  that 
a  case  was  sent  from  the  Court  of  Chancery  for  the 
opififoo  of  B.  A.,  where  U  was  held  a  good  appoint^ 
ment.  But,  whatever  was  the  decision  in  this  case, 
tbe  law  is  now  clearly  settled  that  ^feme  caoert  may 
exeeate  a  power  given  to  her  whilst  sole. 

Jo  Peacock  v.  Monk,  Lord  Hardwicke  doubted  whe- 
ther an  heir  at  law  of  a  woman  would  be  bound  by  a 
mere  agreement  entered  into  before  marriage  between 
her  and  her  husband,  that  she  might  dispose  of  her 
estate  notwithstanding  her  coverture(m).  But  in 
Wright  V.  Englefield(n),  Lord  Northington  held,  that 
the  wife  might  execute  her  power  in  the  same  man- 
ner as  if  she  had  a  power  over  a  legal  estate ;  and  his 
decree  was  affirmed  in  the  House  of  Lords.  Ir^  this 
case,  indeed,  the  legal  estate  was,  at  the  time  of  the 


(A)4  Vin.  Abr.  168,  pi.  £6 ;  22  (0  2  Ves.  64 ;  and  8cc  1  Vcs. 

Via.  Ata-.  277,  pi.  47 ;  3  Bro.  P.  C-  30S,  305. 

508.  (m)  2  Ves.  191. 

(0  See  3  Atk.  71 1.  (n)  AmW.  468. 

(t)  See  2  Vc».  191. 
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articles,  outstandibg  in  trmteeB{o) ;  but  Lord  Noiiii* 
ingtoQ  appears  to  have  grounded  his  decision  on  the 
fact,  that  the  execution  of  the  power  was  in  fovour 
of  children ;  and,  therefore,  there  was  a  meritorious 
consideration.  In  a  case  which  occurred  a  few  months 
beforeCp),  where  the  wife  had  the  legal  estate  vested 
in  herself,  but  had  by  articles  a  power  to  dispose  of 
it,  which  she  executed  in  favour  of  a  natural  son,  and 
then  joined  with  her  husband  in  levying  a  fine  to  other 
uses.  Lord  Nortbington  held  the  execution  of  the 
power  to  be  void,  and  that  the  estate  passed  by  the 
fine,  and  the  court  could  not  lend  its  aid,  because 
there  was  no  meritarious  cansideraHon. 

Lord  Nortbington,  however,  was  not  correct  in 
holding  A  consideration  to  be  necessary.  The  true 
principle  on  which  equity  ought  to  lend  its  aid  is,  that 
the  agreement  having  been  made  on  marriage,  the  hus- 
band would  be  compelled  to-inake  a  legal  settlement. 
Accordingly,  in  Rippon  v.  DawdingC^),  Lord  Camden 
held,  that  under  an  agreement  entered  into  previously 
to  marriage,  a  devise  by  a  feme  covert  seised  of  the 
legal  estate  was  valid,  and  he  would  not  enter  into 
the  consideration  of  the  otgects  in  favour  of  whom 
the  estate  was  devised.  He  said,  it  was  a  mistake  to 
call  it  a  question  between  volunteers.  The  agreement 
was  jnade  on  marriage,  and  the  wife  might  have  com* 
pelled  the  husband  to  join  with  her  in  a  fine ;  and  he 


(o)  Wright  V.  Lord  Cadogan,  (q)  Ambl.  565.  1  Powell,  Contr. 

Bro.  P.  C.  156. 2  Eden.  239.  73 ;  and  see  2  Term  Rep.  695  ; 

(p)  Bramhall  v.  Hall»  Ambl.  Dillon  o.  Grace,  2  Scho.  and  Lef. 

467 ;  see  Ambl.  474, 2  Eden.  221,  456;  George  v. Ambl.  627. 

and  the  Editor's  note. 
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thoqgbt  ibe  case  was  goveraed  by  Wrigjbtu  Gadogan, 
ahbcNigh  Ihe  legal  estate  was  vested  in  the  wife(i) 

fiat  where  the  agreement  is,  that  the  wife  may  dis- 
pose of  ^  estate  by  mH^  a  wiU  made  before  the  mar- 
liage,  idtfaoogb  subsequently  to  the  agreement,  wiU  be 
revoked  by  the  marriage,  unless  expressly  authorized 
hy  (be  srtides  to  be  made  before  marriage(r) ;  it  will 
not  boweyer  be  inferred  that  the  power  was  only  to  be 
executed  in  the  event  of  the  wife  surviving  the  hus- 
hnd  from  the  circumstance  that  it  was  to  be  executed 
by  nriU  only,  ^though  a  ferae  covert  cannot  make  a 
INToper  wt11(«). 

An  jo&ot  cannot,  at  common  law,  alien  his  estate, 
unless  by  force  of  a  custom ;  but  he,  like  a  feme  covert^ 
may  at  common  law  do  any  act  where  he  is  a  mere 
instrament,  or  conduit-pipe,  and  his  interest  is  not 
coiicenied(0.  Upon  the  same  principle  it  would 
seem  to  foHow,  that  an  infant  may  execute  a  power 
simply  eoDateral,  deriving  its  effect  froni  the  statute  of 


Dyer,  in  his  reading  on  the  statute  of  wills,  says, 
that  if  a  man  makes  his  will,  and  wills  that  J.  S.  who 
is  within  age,  shall  have  the  disposition  of  his  land, 
^^  is  good.  The  same  law  is  where  a  woman  covert 
hath  such  authority. 

And  it  has  been  thou^t  that  an  infimt  may  execute 
even  powers  appendant  and  in  gross.    The  case  of 

(r)JIodsden  ly.  LloydyS  Bro.C.        (s)    DriTer   v.    Thompson,    4 
Cv  534 ;  Bq^  v.  Staple,  2  Tenn.    Taunt.  £94. 
ReF  tt4 ;  see  particularly  p.  697-        (0  See  S  Atk.  7X9. 

[(1)  See  BnuMth  ▼.  Gibbt  et  al,  S  Johns.  Cbm.  Rep.  583.    Bame^t  latee  v.  Irwin,  3 
DrilM,  199.  a.  C.  1  Yeates,  SS4.    See  «Uo  Tifree  r.  mOiam,  3  Bibb's  Rep.  365.] 
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Hollingshead  v.  HoUing9head(t/)  is,  as  reported,  an 
authority  that  way.  An  infant,  tenant  for  life,  with  a 
power  to  jointure  upon  his  marriage,  covenanted  to 
settle  lands  on  his  wife,  and  afterwards  died  without 
having  made  any  jointure,  and  equity  made  good  the 
jointure,  which,  as  the  facts  are  stated,  could  only  be 
on  the  principle  that  the  infant  had  a  disposing  power. 
But  the  late  Lord  Alvanley  seemed  to  think  that  the 
infant  had  done  some  act  after  he  came  of  age  to  con- 
tirm  the  jointure(a:) :  And  in  a  case  at  the  Rolls  in  the 
year  1788,  the  Master  of  the  Rolls  said,  that  the  case 
of  HoUingshead  v.  Hollingshead  was  an  idle  case,  and 
not  law(2^)(I).  In  the  great  case  of  Hearle  v.  Green- 
bankCz),  both  the  counsel  and  the  Court  said  repeat- 
edly, that  there  was  no  case  in  which  it  had  been  de- 
cided that  an  in&nt  could  execute  a  power  appendant 
or  in  gross.  Lord  Hardwicke  said,  that  the  applying 
for  several  private  acts  of  pariiament  to  enable  infants 
to  execute  powers  given  to  them,  showed  the  sense 
of  manldnd  in  that  respect ;  and  he  held,  decidedlyi 
that  a  power  to  a  feme  covert,  an  infant,  to  appoint 
an  estate  notwithstanding  her  coverture  did  net  au* 


(ti)  i  p.  Wms.  229. 1  Stra.  604.  March  1738, 16  Vin.  Abr.  486.  pi. 

Gilb.  Eq.  Rep.  168.  4  Bro.  C.  C.  3 ;  and  see  Lord  Kilmurrj  i;.  Dr. 

466, cited.  Grey,  2  P.  Wms.  671,  cited;  ex- 

(x)  Se&4  Bro.  C.  C.  466.  plained  in  3  Atk.  713. 

(y)  Colton  V.  Hoskins,  Rolls,  21  {z)  S  Atk.  695.  1  Ves.  296. 

(I)  I  have  not  been  able  to  find  any  case  on  this  point  in  Reg.  tab. 
The  point  probably  arose  incidently  in  a  case  of  Colton  and  Newland, 
which  appears  from  the  registrar's  book  to  have  been  before  the  Mas- 
ter of  the  Rolls,  in  Hilary  Term,  1738. 
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l^orize  her  to  appoint  the  estate  durieg  her  infancy, 
as  it  was  a  power  to  be  exercised  over  her  own  in* 
beritance.    Lord  Hardwicke,  in  this  case,  showed  not 
only  that  the  power  could  not  be  legally  executed  dur- 
ing the  donee's  infancy,  but  that  the  testator  did  not 
intend  that  it  should  be,  as  he  gave  it  expressly  during 
coFertare,  but  not  during  infancy,  and  expresm  unius 
nt  eMudo  aUerius.    From  this  it  has  been  inferred, 
that  Lord  Hardwicke  was  of  opinion  that  such  a  power 
DM^t,  by  express  words,  be  given  during  infancy ; 
bat  it  is  manifest,  that  he  merely  intended  to  show, 
that,  even  \f  such  was  the  doctrine,  it  would  not  ap- 
fly  to  the  case  before  him.     It  would  be  a  bold  de- 
cisioii,  that  an  infant  may  have  a  power  of  disposition 
over  ao  estate  through  the  medium  of  the  statute  of 
uses.    Before  the  statute,  it  is  clear  that  an  infant 
coidd  not  alien  a  use  limited  to  him,  that  is,  could  not 
direethis  trustee  to  convey  the  estate  to  a  third  person* 
In  that  respect,  equity  followed  the  law.     Now  the 
statute  only  operates  upon  what  were  uses  at  the  time 
it  passed.    A  power  not  simply  collateral  is  a  bene* 
fidal  right  to  direct  the  trustee  to  convey  the  estate 
to  whom  you  shall  appoint.    This  direction  an  infent 
canoHit  give  by  reason  of  his  non-age.     Therefore, 
the  appointee  never  gains  a  use,  or  equitable  right 
upon  which  the  statute  can  operate.    The  law  is  al- 
ready carried  to  its  utmost  limit  in  the  power  given  to 
femes  covert,  and  the  disability  of  an  infant  is  much 
stronger  thsm  that  of  a  married  woman. 

Upon  the  whole  it  should  seem  that  an  infant  can- 
not exercise  a  power  over  real  estate^  unless  it  b^  a 
power  simply  collateral,  but  to  to  personalty,  clearly 
be  may  exercise  a  power  over  that,  at  the  age  at  which 
Bb 
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by  law  he  may  dispose  of  personalty  to  which  he  is 
absolutely  entitled(2?). 

(z)  Heale  v.  Greenbank,  ubi  »up. 


Section  II. 

/ 

OF  THE   WORas    OF   THE    INSTRUMENT    CREATING   THE   POWER. 

1.  It  is  unnecessary  to  observe,  that  a  power  to  be 
executed  by  the  survivor  of  two  persons  cannot  be 
executed  by  the  one  first  dying(fl).  Lord  Thurlow 
has  even  decided  that  such  a  power  cannot  be  exe- 
cuted by  the  two  persons  during  their  joint  Uves(ft).  | 
A  power  in  a  will,  in  case  either  of  two  trastees  should  i 
decline  to  act,  to  the  swrriror  of  the  trustees,  to  ap-  ! 
point  new  trustees,  authorizes  the  continuing  trustee  i 
to  appoint  new  ones ;  but  if  both  refuse  to  accept  the  , 
trust,  they  cannot  exercise  the  power(c). 

Formerly,  where  a  power  was  given  to  executors  j 
to  sell,  and  one  of  Ihem  refused  the  trust,  it  was  clear 
that  the  others  could  not  sell.  But  the  statute  of  Si 
Hen.  VIII,  c.  4,  provided,  that  where  lands  are  willed 
to  be  sold  by  executors,  and  part  of  them  refuse  to  be 
executors,  and  to  accept  the  administration  of  the  will, 
all  sales  by  the  executors  that  accept  such  adminis- 
tration shall  be  as  valid  as  if  aU  the  executors  had 

(a)  Bishop  of  Oxon  v.  Leighton,  2  Vern.  376. 
(6)  Mac  Adam  v.  Logaii,  3  Bro.  C.  C.  320. 
(c)  Sharp  o.  Sharp,  2  Barn.  &  A14-  405. 
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jmei(d).  Bat  i^ough  one  refuse,  the  others,  it  is 
sai^  cranot  sell  to  him,  because  he  is  still  party,  and 
privy  to  the  will(^). 

It  is  T^ularly  true,  at  common  law,  that  a  naked 
authority  given  to  several  cannot  survive.  Therefore, 
if  a  man  devise  his  lands  to  A  for  life,  and  that  after 
his  decease  the  estate  shall  be  sold  by  the  executors, 
uanm^  them,  as  by  B  and  C  his  executors,  or  by  B 
and  C,  who  arc  not  named  executors,  in  that  case,  if 
one  of  them  die  during  the  life  of  A,  the  other  cannot 
sell;  because  the  words  of  the  testator  would  not  be 
satis&ed(X).  The  s^ime  doctrine  seems  to  apply  to 
powers  operating  under  the  statute  of  uses,  for  in  a 
case  where  cestui  que  use  in  fee  before  the  statute  of 
ns^  miled  that  his  feoffees^,  jB,  and  C,  should  suffer 
hk  vrife  to  take  the  profits  for  her  life,  and  that  after 
her  decease  the  premises  should  be  sold  by  his  said 
feoffees^  one  of  the  feoffees  died,  and  then  the  wife 
died,  and  the  question  was,  whether  the  survivors 
could  sell,  and  it  was  ruled  that  they  could  not(^). 

But  where  the  words  of  the  testator  can  be  satis- 
fied, a  court  of  law  will  relax  this  rule.  Therefore,  if 
tiiree  or  more  executors  are  appointed,  and  the  devise 
is,  that  the  estate  shall  be  sold  by  the  executors  gene- 
rally, there  the  survivors  may  sell,  because  the  plural 


(^  Sec   6   Term.   Rep.    396.  Peyton  v.  Bury,  2  P.  Wms.  626; 

Dennt  v.  Judge,  11  East,  288;  Attorney  General  v.  Gleg,  1  Atk. 

GiJbw  on  Uses,  p.  128  and  n.  (4).  356, 

(e)CoIitt.ll3a«  (g)  Dy.  177,  pi.  32;  and  see 

(f)  Co  latL  113  a ;  see  Mo.  61,  Stile  v.  Tomson,  Dy.  210. 


pi  172;  and  see  Wilm.  49;  and 
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number  of  executors  remains(A).  And  this  was  de- 
cided in  a  case  where  a  man  appointed  that  his  sons* 
in-law  generally  should  sell  the  land,  and  before  the 
time  of  sale  arrived  one  of  them  died,  and  it  was  ad" 
judged  that  the  sale  by  the  survivors  was  good,  be- 
cause they  were  named  generally  by  his  sons-in-law ; 
and  the  words  of  the  will  in  a  benign  interpretation 
were  satisfied  in  the  plural  number,  although  they 
bad  but  a  bare  authority ;  but  if  they  had  been  par- 
ticularly named,  then  the  survivors  could  not  have 
dold(t). 

In  a  case  in  Dyer(A:),  where  two  executors  were 
appointed,  and  the  devise  was,  that  the  executors 
should  sell,  and  one  died,  it  was  the  opinion  of  Ander* 
son,  Windham,  and  Rhodes,  that  the  survivor  could 
not  sen :  Dyer  resolves  the  same  case  in  his  reading 
on  the  statute  of  vnlls  :  "  A  man  willeth  that  his  ex- 
ecutors shall  sell  his  lands  for  the  payment' of  his 
debts ;  they  all  die  but  one ;  he  raaketh  the  sale ; 
the  vendee  shall  not  have  the  land ;  contrary  the  law 
if  to  the  executors  to  be  sold ;"  and  there  are  other 
authorities  to  the  same  efrect(0.  But  cases  are  not 
wanting  on  the  other  side  of  the  question ;  and  in 
the  case  of  Houell  v.  Barnes^  although  it  was  holden 
that  the  executors  took  an  authority  only,  yet  Jones, 
Crooke,  and  Barkeley,  determined  that  the  survivor 
could  seU(m).    But  Jenkins  thinks  that  this  case  de- 

(h)  Co.  Litt.  113  a ;  see  Dy.  (A)  Dj.  219,  side  note  to  pi.  8 ; 

177,  pi.  32 ;  Garbland  a.  Mayot,  2  and  see  Goulds.  2  S.  C. 

Vera.  105.  (/)  Lock  v.  Lo^n,  1  And.  145 ; 

(t)  Vincent  and  Lee,  Co.  Litt  see  Jenk«  Cent.  p.  44. 

113  a.  Cro.  Eliz.  26 ;  1  Leo.*  285  ;  (m)  Houell  v.  Barnes,  Cro.  Car. 

3  Leo.  106  ;  Mo.  147  ;  Dy.  177,  382, 1  Jo.  352,  pi.  3,  nom.  Barnes'' 

side  note  io  pL  52*  cmc^  ;  Anon.  2  Leo.  220,  pi.  £76 ; 
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pesds  upon  the  CKecutors  not  being  at  first  named 
by  &eir  proper  names ;  and  that  they  took  qua  exe- 
cutors. He  gives  it  as  his  opinion,  that  if  a  devise 
bt  that  A  and  B^  the  exeeutors,  shall  sell  certain  land, 
and  near  the  end  of  the  will  the  testator  also  names 
them  executors,  if  the  one  dies  the  other  may  sell, 
for  tfie  mterest  is  annexed  to  the  executorship  by  this 
repetition  in  the  wffl(to).  Mr.  Hargrave  has  endea- 
trared  to  estaMsh,  that  where  the  power  is  given  to 
exectioTt^  or  to  persons  nominatim  in  that  character ^ 
the  survivor  may  sell,  as  the  power  is  given  to  them 
ralkme  offitn;  and  as  the  office  survives,  by  parity  of 
reason  the  aufliority  should  also  survive(o).  And  the 
VberaMty  cf  modern  times  wiM  probably  induce  the 
eoorts  to  hold,  that,  in  every  case  where  the  power 
fa  ghren  to  exectOors^  as  the  office  survives  so  may 
the  power.  We  shall  hereafter  see  that  it  is  well  es- 
tabliahed,  that  equity  will  interpose  to  prevent  the  con- 
sequences aridng  from  the  extinction  of  the  power. 
As  the  law  now  stands,  it  seems, 

i.  Tbat  wbere  a  power  is  given  to  two  or  more  by 
their  proper  names,  who  are  not  made  executors,  it 
win  not  survive  without  express  words : 

*.  TTiat  where  it  is  given  to  three  or  more  gene- 
nffly,  as  to  "  my  trustees,''  "  my  sons,"  ^c.  and  not 
by  tticir  proper  names,  the  authority  vrill  survive 
^rtate  the  plural  number  remains : 

8.  That  where  the  authority  is  given  to  '^  execu- 

Hilward  v.  Moore,  Sav.  72 ;  and  however,  the  two  questions,  vJk. 

we  AiUML  Dy.  371  b.  pi.  3*  where  executors  take  a  fee,  and 

(n)  See  Voone  v.  Blount,  Cowp.  where  if  they  take  only  an  aatho- 

464.  ritj,  it  will  survive,  appear  to  be 

(o)  N.  (€)  Co.  Lilt,  lis  a;  but  confounded. 
9eePow.DeT.SOS*-*310.   Where, 
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tors^"  and  the  will  does  not  expressly  point  to  a  joint 
exercise  of  it,  even  a  single  surviving  executor  may 
execute  it ;  But, 

4.  That  where  the  authority  is  given  to  them  no- 
minatim,  although  in  the  character  of  executors,  yet 
it  is  at  least  doubtful  whether  it  will  survive. 

I  shall  close  this  subject  with  Sir  Edward  Coke's 
advice,  to  give  the  authority  to  the  executors  or  the 
survivors,  or  survivor  of  them,  or  to  such  or  so  many 
of  them,  as  take  upon  them  the  probate  of  the  will, 
or  the  Wk^ip). 

In  a  late  caseC^),  where  a  power  of  sale  was  reserv- 
ed by  a  settlement  to  three  trustees,  and  their  heirs^ 
and  there  was  a  power  to  appoint  new  trustees,  it  was 
held  that  two  surviving  trustees  could  not  execute  the 
power,  alhough  the  money  was  directed  to  be  paid  to 
the  trastees,  or  the  survivor  or  survivors  of  them,  or 
the  executors,  administrators  or  assigns  of  such  sur- 
vivor(I). 

Where  three  different  classes  of  trustees  were  ap- 
pointed by  vrill  for  three » different  purposes,. first,  JR. 
Sharp,  and  R.  L.  Rice,  as  to  ifiOOl. ;  then  as  to  the 
rest  of  the  personal  estate,  Mary  Sharp,  R.  Sharp,  and 
6.  A.  Davis ;  and  then  as  to  the  real  estate,  R.  Sharp, 
and  G.  A.  Davis ;  and  the  will  then  contained  a  power, 
that  in  case  either  of  the  testator's  said  trustees,  R.  Sharp 
and  R.  L.  Rice,  so  far  as  applied  to  the  trusts  reposed 
in  them  respectively,  or  the  said  Mary  Sharp,  R.  Sharp 
and  G.  A.  Davis,  so  far  as  applied  to  the  trusts  reposed 

(p)Co.  Lltt.  lis  a;  acaTown-        (q)    Townsend   v.   Wilson,    1. 
send  t;.  Wallej,  Mo.  341,  Cro.    Bam.  and  Aid.  608. 
Eliz.  524. 

(I)  As  to  powers  to  cimsent^  see  post  oh»  5,  sect.  3. 
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in  Aem  respectively  as  aforesaid,  should  happen  to 
die,  or  desire  to  be  discharged  from,  or  neglect  or  re- 
Ase,  or  become  incapable,  to  act  in  the  trusts  thereby 
in  them  reposed,  before  such  trusts  should  be  fully 
performed  or  determined,  in  such  case  it  should  be 
lawful  for  new  trustees  to  be  appointed :  It  was  held 
that  these  words  plainly  denoted  that  the  two  first 
trustees  were  to  be  distinguished  as  a  separate  class, 
and  the  second  sentence,  which  applies  to  the  other 
tiiree,  had  the.  same  confined  meaning;  the  whole 
power,  therefore,  was  given  to  the  persons  named  in 
dasaes,  and  no  power  at  all  was  given  to  the  third 
daas,  who  were  not  named(r)(i). 

B.  It  sonietimes  happenB  that  a  testator  Erects  his 
estates  to  be  sold  for  certain,  purposes,  without  de* 
darii^  by  whom  the  sale^  shall;  be  made«  In  the  ab- 
sence of  such  a  declaration^  if  the  fiind  be  distributa- 
ble by  the  executor  he  shall  have  the  power  by  impli- 
cation. '   :  ^ 

In  a  case  in  the  year-book,  15  H.  7(s),  it  was  smd 

•''   , 

(r)  Siarp  v.  Sharp,  2  Barn.  &         («)  Appe^idix,  No.  1. 
Md.405.  - 

*  — ^—1 ^— M^— ^—  ■  I      I  I      V   '  '  I     II » ji  >i  V ,  ■*' 

[{X)  **  h  teems  to  be  tgreed  on  all  hands,  that  if  aathority  to  aefi  l}e.  given  to  executors 
tBMie  •^icif,  a  sanrrviog  executor  might  tell ;  and  an  acting  exeeotor- is •piit  in  the  same  state 
as  t  surviving  executor,  upon  the  renunciation  of  the  other  execuioj-s^  hy  the  irords  of  the 
tttfBie  of  21  if.  S.  e.  4."  Per  Veatxs,  J.,  delivering  the  opinion  of  Hhe Court,  in  Lettee  of 
Zebach  v.  Smithy  I  Bino.  69.  That  was  the  case  of  an  authority  given  4o  executors  to  sell, 
ia  ibcvorda  following?-^ 'The  executors,  nambly,  George  W^fy  L»iWird  MiUeTy  and 
G^rty  JMrer,  shall  be  empowered  to  sell  my  land  in  Shamokin,  on  Peim*a  Creek,  in  the 
4A  ponhaae,  and  to  give  a  good  right.  When  my  debit  ai-e  paid,  if  any  thing  should  re- 
okaib,  my  vife  shall  keep  two  cows,  &o."  jWUer  and  Ro/irer  renounced,  and  Wolf  haring 
cMMcyed  to  porehaaers,  the  question  as  to  the  authority  to  *ell  aroae  in  a  contest  with  the 
hdrs  SI  law  o€  the  testator,  and  a  person  claiming  under  those  purchasers.  The  Court 
*««»  «l  opinioo,  that  the  executors,  by  then*  name  of  oiSoe,  bein^  expressly  empofwered  to 
letf,  it  VB»  of  little  moment  (hat  they  were  afterwards  named  individually,  and  that  the  sale 
by  ITsy  vsa  valid.  See  Jack$on  x,  Ferrie,  1 5  Johns.  Rep.  348,  whel^  the  authority  to  sell 
was  giTeo  to  execators,  virtnte  o^di,  without  naming  them,  and  one  only  having  undertaken 
the  cxeaatJMi  of  the  will,  and  sold  and  conveyed  part  of  the  testator*!  real  estate,  it  was  held, 
'bat  the  power  wraa  well  f  xecuted.  See  also  J^eUon  ▼.  Carrii%gton,  4  Munf.  332.  pi.  9. 
JMm  r.  Jarmarty  4  Harr.  ^  M*Hen.  4S5,  and  Miller  r,  White,  Tayl.  Rep.  309,  upon  the 
mmky  of  which  wre  have  heretofore  remarked,  arite,  p.  I II,  n.  (1 )  Bat  where  a  man,  by 
his  will  me  hia  executors  power  to  sell  or  exchange  his  real  estate,  as  they  rmght  judge  ne- 
nMttnffirthetuh>antageoJ  hit  estate,  it  was  held  that  one  executor,  though  he  alone  qualified, 
tod  aot  power  to  sell  without  the  concurrence  of  the  other  execators.  Woolridge**  heirs  t. 
WaUam^  3  Bibb's  Rep.  349.  The  ground  of  th6  decision  was,  that  the  power,  was  but  a 
Baked  aatbority ,  without  any  interest,  and  could  uot  be  executed  by  one  executor  alone.] 
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by  Rede,  TremaUe,  and  Frowik,  that  if  a  man  make 
his  will,  that  his  land,  wbidi  his  feoffees  have,  shall 
be  sold  and  aliened,  and  does  not  say  by  whom, 
'  then  his  executors  shall  alien,  and  not  the  feoflees; 
and  the  reporter  observes  that  Feniux,  in  a  manner 
affirmed  this  the  day  before,  although  he  maile  no 
observation  on  the  rule  at  the  time  it  was  pronounced 
by  the  other  Judges.  Conisby  said,  that  the  feoffees 
shall  alien  this,  [at  that  time,  of  course,  the  fee  was 
in  them,]  for  they  have  the  confidence  (daced  in 
them  ;  but  this  was  denied ;  for  executors  have  much 
greater  confidence  placed  in  them  than  the  feofTees 
have ;  for  the  money  to  arise  by  the  sale  of  the  exe- 
cutors shall  be  assets  in  their  hands,  and  ther^re 
they  shall  sell.  •    . 

In  a  case  in  the  16  Eliz.(^},  a  man  devised  his  lands 
to  his  wife  for  life :  and  because  he  was  in  doubt 
whether  he  should  have  issue  or  not,  he  further  willed 
by  his  will,  that  if  he 'should  not  have  any  issue  by 
his  wife,  that  then- after  the  death  of  his  wife  the 
lands  should  be  sold,  and  the  money  thereof  coming 
distributed  to  three  of  his  blood,  and  made  his  mfe 
and  another  his  executors,  and  died.  The  execu- 
tors proved  the  will.  The  other  executor  died,  and 
the  wife  sold  the  lands ;  and  it  was  the  opinion  of 
Wray  and  Southcote,  Justices,  that  the  sale  was  good, 
although  it  be  not  expressed  in  the  will  by  whom  the 
land  should  be  sold ;  for  the  monies  coming  of  the 
sale  are  to  be  distributed  by  his  executors  to  persons 
certain,  as  legacies,  and  it  appertains  to  executors  to 
pay  the  legacies,  and  therefore  they  shall  sell,  ^c.  as, 
if  a  man  willeth  that  his  lands  shall  be  sold^  and  that 

CO  2  Leo.  220,  pL  276. 
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the  monies  coming  thereof  shall  be  disposed  of  for  the 
pa/roent  of  his  debts,  now  the  executors  shall  sell  the 
lands,  for  to  them  it  belongs  to  pay  debts.  Also  they 
held  that  the  lands  should  be  sold  in  the  life  of  the 
wife,  otherwise  it  could  never  be  sold,  and  also  the 
survivii^  executor  shall  sell  the  lands,  because  the 
authority  doth  survive. 

The  same  point  was  decided  the  same  way,  in  a 
case  in  the  ssrd  of  Eliz.(2i),  a  man  excepted  out  of  a 
devise  his  manor  of  JZ,  which  ^  he  appointed  to  pay 
bis  debts,"  and  made  two  executors,  and  died ;  one 
of  the  executors  died,  the  other  proved  the  will,  and 
sold  the  manor,  and  by  the  opinion  of  the  court  the 
sale  was  valid,  for  such  was  the  intention  of  the  testa- 
tor, and  not  to  leave  th6  reversion  to  his  heir,  but  to 
trust  his  executors  with  the  sale  for  the  speedy  pay- 
ment  of  his  debts. 

And  in  one  case  Mr.  Justice  Wyld  conceived  that 
the  executor  of  the  executor  might  sell,  which  opinion 
appears  to  be  well  founded,  because  the  chain  of  re* 
presentation  was  not  broken ;  and  the  intent  was,  that 
the  power  should  be  executed  by  him  to  whose  hands 
the  money  was  to  come(x). 

In  the  famous  case  of  Pitt  v.  Pelham(y)  the  testator 
appointed  his  wife  sole  executrix.  His  land  at  Bland- 
ford,  which  was  his  wife's  jointure  (being  the  land  in 
question),  he  confirmed  unto  her ;  and  after  her  death 
he  appointed  it  to  be  sold,  and  the  purchase-money  to 
be  divided  between  his  wife  and  three  nephews,  one 
of  whom  was  his  heir  at  law ;  and  he  gave  the  share 

(tt)  Anon-  Dy-  371  b.  pi.  3 ;  see        (x)  1  Cha.  fa.  178. 
1  And.  145, 146;  and  see  Tenant        (y)  1  Cha.  Ca.  176;  aee  Ben.- 
t.  Brown,  1  Cha.  Ca.  ISa  iham  v,  Wiltshire,  4  Madd.  44. 

c  c 
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of  any  of  his  nephews  dying  in  his  wife's  life-time  to  a 
stranger.  The  persons  entitled  to  the  purchase-mo- 
ney sold  their  interest,  and  then  the  executrix  died, 
leaving  executors ;  and  a  IhII  was  filed  to  compel  the 
heirs  of  tlie  testator  to  convey  to  the  purchaser.  The 
Lord  Keeper  caHed  in  Twisden  and  Wyld,  J,  to  his  as- 
sistance.  Twisden  doubted  that  the  executors  of  the 
executor  cannot  be  compelled  to  sell  in  this  case,  the 
sale  not  being  to  he  made  tiU  after  the  death  rfthe  exe- 
cutor. Wyld  was  of  opinion  that  the  executor  of  the 
executor  could  sell.  A  trial  was  ordered  in  the  Com- 
mon Pleas,  in  a  feigned  action,  on  two  points,  first, 
whether  Jane,  the  executrix,  had  power,  and  could  by 
the  will  have  sold  the  lands :  secondly,  whether  a  sale 
by  her  executors  be  a  good  sale ;  and  after  several 
solemn  arguments  the  court  gave  judgment  unani- 
mously in  the  negative  on  both  points,  and  thereupon 
the  Lord  Keeper  dismissed  the  bill,  but  his  decree  was 
reversed  in  Dom.  Proc.(2;) 

In  Levinz,  it  is  said  that  the  Lord  Keeper  held  the 
will  void,  because  it  was  not  said  by  whom  the  sale 
was  to  be  made,  but  that  the  House  of  Lords  decided 
upon  the  advice  of  the  Judges,  that  the  heir  should 
sell ;  for  when  no  person  is  appointed  to  sell,  it  must 
be  intended  that  he  shall  sell  who  has  the  estate, 
which  is  the  heir.  Levinz  mentions  the  case  in  the 
year-book,  and  he  refers  the  rule  there  to  cases  where 
the  sale  is  for  payment  of  debts. 

Levinz  however  does  not  appear  to  be  warranted  in 
his  conclusions.  It  is  well  settled,  as  we  have  seen, 
that  the  executors,  where  no  contrary  intention  at>- 

(;?)  1  Lev.  304. 
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pears,  shall  sell,  as  well  where  the  money  is  to  be  ap- 
plied for  piEiyment  of  debts,  as  where  it  is  given  in  the 
Qftture  of  legacies,  and  is  distributable  by  the  execu: 
tors.  There  are  many  eases  to  which  the  supposed 
mk  by  the  Lords  could  not  apply. — For  example,  a 
power  of  sale  to  pay  legacies,  without  naming  any 
person  to  execute  it,  with  a  devise  of  the  estates  in 
strict  settlement  in  default  of  and  until  execution  of 
the  power.  There  the  estate  would  not  go  to  the 
beir ;  and,  speaking  generally,  it  would  be  inconsis* 
tent  to  ^ve  the  power  to  him,  because  he  may  not 
be  capable  of  executing  it ;  whereas  the  testator  has 
reposed  confidence  in  his  executor,  and  chosen  a  per- 
son capable  of  exercising  any  power  which  might  be 
ffmk  to  bim.  The  case  of  Fit  v.  Pelham  did  not,  it 
is  conceived,  over-rule  any  of  the  former  cases  on 
tins  point  There  was  no  ground  in  timt  case  to  give 
the  power  to  the  executrix,  because  upon  the  whole 
win  taken  together  it  is  clear  that  the  power  did  not 
arise  until  her  death,  and  the  power  could  not  by  im- 
pficatioo  be  given  to  her  executors,  because  she  had 
no  authority  vested  in  her  which  they  could  claim  as 
representing  her,  and  the  purchase-money  was  not 
ftrown  into  the  general  mass  of  the  testator's  perso- 
nal estate,  or  given  as  legacies,  so  as  to  bring  it  within 
ttie  grasp  of  her  executors  as  personal  representatives 
of  tile  original  testator.  The  power  therefore  was 
vend  at  law,  for  want  of  a  person  to  execute  it,  and 
I'Ord  Keeper  Bridgman  followed  the  law,  and  held 
Ae  heir  not  bound  to  make  good  the  omission  in 
equity,  but  this,  and  this  only,  was  over-ruled  in  the 
House  of  Lords,  There  was  no  other  point  to  decide 
upon.    Besides,  the  question  as  to  the  power  did  not 
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arise,  for  a  sale  under  the  power  was  not  required, 
but  only  a  conveyance  to  clothe  the  purchaser  of  the 
equitable  interests,  with  the  legal  estate.  This,  it  is 
dear,  could  not  have  been  effected  under  the  power 
if  it  even  had  been  vested  in  the  executors  of  the 
executrix. 

It  appears,  therefore,  to  be  settled(I),  that  a  power 
in  a  will  to  sell  or  mortgage,  without  naming  a  donee, 
will,  if  a  contrary  intention  do  not  appear,  vest  in  the 
executor,  if  the  fund  is  to  be  distributable  by  him  ei- 
ther for  the  payment  of  debts  or  legacies;  and  it 
seems  that  whilst  the  chain  remains  unbroken,  the 
power,  until  exercised,  will  go  from  him  to  his  exe- 
cutors. 

It  remains  only  to  observe,  that  where  the  power 
is  given  to  executors  they  may  exercise  it,  although 
they  renounce  probate  of  the  will(a). 

But  where  a  testator  bequeathed  an  estate  to  his 
wife  for  life,  and  directed  that  after  her  decease  the  es- 
tate should  be  sold  to  the  highest  bidder  by  public 
auction,  and  the  money  arising  from  such  sale  to  be 

(a)  See  the  case  in  H.  7.  Appeadix,  No  1.  See  Xeates  v.  Burton^  14 
YeB.Jan.434. 

(I)  The  following  case  I  extracted  from  an  abstract  of  a  title :  A 
testator  directed  that  after  payment  of  his  debts,  legacies,  and  funerals, 
all  his  freehold  and  copyhold  estate,  called  Clavering  Farm,  shonld,  as 
soon  as  might  be  after  Ids  decease,  be  sold,  and  that  the  money  ariaing 
thereby,  and  the  profits  thereof,  in  the  mean  time  should  be  considered 
as  part  of  his  personal  estate ;  and  he  appointed  executors  who  proved 
the  wiU.  The  estate  was  directed  to  be  sold,  and  the  testator's  heir 
at  law  was  to  convey  the  same,  pursuant  to  7  Ann.  enabling  infant 
trustees  to  convey.  Rowley  v.  Rowley,  Nov.  1731,  Ch.  The  case  is 
not  an  authority.  It  is  clear  that  the  heir  was  not  a  trustee  within  the 
statute  of  Ann.  In  words  the  power  was  not  to  arise  untU  **  the  debts^ 
legacies,  and  funerals^'  were  paid. 
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disposed  of  amougst  certain  persons  named  in  his  will, 
aod  he  appointed  his  wife  and  another  person  execu- 
tors, it  was  held  that  the  power  was  not  given  by  im- 
plication to  the  executors,  because  they  had  nothing 
to  do  with  the  produce  of  the  sale,  nor  any  power  of 
distribution  with  respect  to  it{b)(i). 

Whether  a  power  extends  to  all  the  persons  enti- 
tied  under  the  instrument  creating  it,  or  only  to  some 
in  particular,  depends  not  upon  the  place  where  the 
power  is  inserted,  but  upon  the  fidr  construction  of 
the  whole  instrument  taken  together(£r). 

(b)  BentiuuD  v.  Wiltshire,  4    the  Rolls,  in  Patton  tr.  BandalL 
Madd  44;  the  same  point  was        (e)See£  Str.96l,  12  East, 455. 
htely  decided,  by  the  Master  of 


[(1)  **H  1m  never  been  q[iieittoiied,  that  vherc  a  teitstar  dtTMte 
met  nepovcrlo  bit  exeentort  to  wll,  that  m  Meh  ewes  a  «le  br  tba  eiecutort  is  illepl.'^ 
Brafitnyi,  Dk^ton,  SOeaana.  Cba.  Kep.  S50,  n.  See  alio  Shoolbredv,  Dra^ion^  8  Detaiu. 
On.  Hen.  9IA.    Bat  aee  JDavmie  ^.FmmmgH  oL  8  Johns.  Cba.  Rafk  858,  the  eireom. 
etorvbiAvBeh  membledtboKOf  SmlAaMv.  iriM^,--<beeaae   ' 


_  ivi Blacks,  mi- 

der,  1  Alk.  480,  ■  rcfeired  to  in  both  deeWona.  Chaneellor  Km  tbougfat  the  exeoaton 
verr,  bf  neocHtfj  impliention,  the  pertonatoexeanle  the  power  to  aell;  and  thej  were  ex- 
ptmfy  fwted  viui  a  power  to  lUstnbots  the  proeeedi.] 
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CHAPTER  IV. 

OF  THE  TRANSFER  OF  POWERS. 


Section  I. 

Cfthe  Tranrfer  or  Delegation  by  the  Act  of  the  Donee. 

In  considering  this  branch  of  onr  subject,  we  may 
inqinre^  1st,  Whether  a  power  is  transferable  by  the 
act  of  the  donee  of  the  power ;  and,  Sdly,  in  what 
cases  it  is  transferred  or  executed  by  force  of  particu- 
lar acts  of  Parliament,  or  by  act  of  law. 

And  first,  where  a  man  has  only  a  particular  power, 
as  a  power  to  lease  for  life  or  years,  he  cannot  make 
a  lease  by  letter  of  attorney  by  force  of  his  power(a), 
because  it  is  not  a  lease  of  the  land,  but  a  dedaration 
of  the  prior  use ;  and  the  lessee  comes  in  by  the  origi- 
nal agreement  under  the  first  settlement  The  power 
is  in  such  case  personal  to  the  owner  of  the  land,  for  it 
refers  to  the  first  settlement(&). 

(a)  Lady  Oresham's  case,  be-  note,  that  it  was  not  necessarj  to 

fore   Wray  and    Anderson,   Ch.  decide  this  point;  and  See  Mj 

Just  9  Rep.  76,  a.  cited  ;  2  Rol.  v.  Mohun,  2  Yern.  542. 

393,  agreed.    See  Attomey-Ge-  (6)  See  Palm.  436. 

neral  v.  Gradyll,  Bunb.  29 ;  but  \ 
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80,  wherever  a  power  ift  given,  whether  over  real 
or  personal  estate,  and  whether  the  exeeutioQ  of  it 
will  confer  the  le^  or  only  equitable  right  on  the 
appointee,  if  the  power  repose  a  personal  trust  and 
eonMence  in  the  donee  of  it,  to  exerctse  his  own 
judgment  and  discretion,  he  cannot  refer  the  power 
to  the  executicm  of  another,  for  delegatus  non  potest 
delegare.  Therefore,  where  a  power  of  sak  is  given 
to  trustees  or  executors  they  cannot  sell  by  attomey(c). 
So,  where  a  father  had  a  power  of  appointment  to  his 
children  over  a  real  estate,  and  he  delegated  the  power 
to  his  wife,  Lord  Hardwicke  said  that  this  must  be 
considered  as  a  power  of  attorney,  which  could  be 
executed  only  by  the  husband,  to  whom  it  was  solely 
confined,  and  was  not  in  its  nature  transmissible  or 
deiegatory  to  a  third  person(i2).  Again,  where  per* 
sQiul  estate  was  given  to  such  charitable  use  as  A 
should  appoint ;  and  he  directed  the  money  to  be  ap- 
plied as  B  should  appoint.  Lord  Hardwicke  held  the 
delegation  void(e).  So,  wherfe  a  testator  gave  his  wife 
a  power  to  appoint  personalty  amongst  their  children, 
Md  she  delegated  this  power  by  her  will  to  othere, 
Sr  Thomas  Clarke  determined  that  the  delegation 
WW  yoid(f) ;  and  the  point  has  been  so  dedded  by 
lioid  RoMlyii(,f).  On  the  same  ground,  a  person 
whose  consent  is  made  requisite  to  the  due  execution 


(c)  Coibefl's  case,  9  Rep.  75  b.  Doyley   v.    Attorney-General,   4 

(<0  Ingram  v»  Ingram,  2  Atk.  Yin.  Abr.  485,  pL  16. 

S^;  and  9«e  Hamilton  t;.  Royse,  (f)  Alexander  v.  Alexander,  2 

S  Scko.  and  Lef.  330.  Yes.  640. 

(e)  Attorney -General  v.  Berry-  (g-)  Bristow  v.  Warde,  2  Ve«. 

nui,  2  Yes.  643,  cited ;  and  see  Jun«  336. 
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of  a  power,  cannot  authorize  another  as  his  attorney 
to  consent  to  any  execution  of  it(A)(l). 

It  is  frequently  contended  in  practice,  that  a  donee 
of  a  power  cannot  execute  a  deed  of  appointment  by 
attorney.  But  the  cases  by  no  means  authorize  this 
position.  They  merely  establish  that  the  donee  can- 
not delegate  the  confidence  and  discretion  reposed  in 
him  to  another.  Where  the  deed  of  appointment  is 
actually  prepared,  or  the  donee  points  out  the  predse 
appointment  which  he  is  desirous  should  be  made, 
there  no  confidence,  no  discretion,  is  delegated.  The 
appointment  is  in  every  respect  an  exercise  of  his  own 
judgment ;  and  there  cannot  be  any  reason  iniiy  he 
should  not  be  permitted  to  execute  the  deed  of  ap- 
pointment by  attorney.  The  contrary  doctrine  would 
lead  to  great  inconvenience.  Where,  however,  a 
particular  mode  of  execution  is  required,  it  would  be 
difiicult  to  support  an  execution  by  attorney. 
.  Here  we  must  be  careful  to  distinguish  cases  where 
the  power  is  originally  authorized  to  be  executed  by 
the  donee  of  the  power  and  his  assigns  ;  for  in  tiiose 
cases  where  the  power  is  annexed  to  an  interest  in  the 
donee,  it  will  pass  with  it  to  any  person  who  comes  to 
the  estate  under  him,  although  there  are  twenty  mesne 
assignments ;  and  whether  the  cMtnant  is  an  assignee 
in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor(f  >. 
In  lilce  manner  the  donee  of  a  power  not  annexed  to 
an  interest  may  delegate  the  power  by  virtue  of  an  ex- 
press authority  in  the  deed  by  which  tt  was  created(A:). 

(A)  Hawkins  v.  Kemp,  S  East,    SS8,  339 ;  1  Freem.  476.  2  Jo. 
410.    See    Attorney-Oeneral    v.     110.  2  Show.  57. 
Scott,  1  Ves.  413.  (Jb)  See  Pall&er  v.  Ord«  Bunb. 

{%)  How  V.  WUtBeld,  1  Ventr.    166. 

■  ''       ■  ■  ■ '■   ■  ■         I  -II  .1      '■ I    ,1    ,,     ——»——». 

[{\)BergtTUkQrdEx.%fktKrd^.  Af/;4Joluii.Cba.  Bep.  368. 
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h  a  hte  ease,  where  the  trust  was  to  dispose  of 
the  property  uoto  such  of  the  relations  and  kindred  of 
tbe  te^tor,  in  such  manner,  ^c.  as  his  executors 
sbould  think  proper,  leaving  it  to  the  discretion  of 
them,  and  the  heirs,  executors,  and  administrators  of 
the  sarvifor  of  them,  the  trustees  died,  and  the  sur- 
viror  devised  all  the  trust-estates  to  A  and  B^  and 
made  them  executors,  as  to  tlie  personal  part  of  the 
propertj ;  and  it  was  contended  that  they  might  exe- 
cate  the  power.  The  Master  of  the  Rolls  decided  the 
contrary.  He  said,  that  wherever  a  power  is  of  a  kind 
that  intScates  a  personal  confidence,  it  must  jmma 
/ode  be  understood  to  be  confined  to  the  individual  to 
wiiom  H  is  given,  and  vrill  not,  except  by  express 
words,  pass  to  others,  to  whom,  by  legal  transmission, 
the  same  character  may  happen  to  belong.  The 
power  was  not  appendant  to  the  estate ;  by  itself  it 
was  incapable  of  dienation ;  and  it  was  only  quasi  per- 
sona d^igiiata  that  it  could  go  to  the  heir.  The  devi- 
sees fid  not  answer  that  description.  The  power, 
therefore,  was  not  vested  in  them(0. 

Where  the  power  is  tantamount  to  an  ownership, 
and  (foes  not  involve  any  confidence  or  personal 
JQ^ent,  it  may  be  executed  by  attorney  in  the  same 
Bumer  as  a  fee-simple  may  be  conveyed  by  attorney. 
Thus,  when  the  statute  of  i  Rich.  III.  gave  (xstui  que 
ttte  power  to  dispose  of  the  Iq^  estate,  it  was  deter- 
niiied  that  he  might  execute  his  power  by  attomey(m). 
ft  appears  to  be  on  the  same  ground,  that  where  an 

(OCole  V.  Wade,  16  Yes.  Jun.  cited,  ibid.;  and  see  Warren  v, 

V.  Arthur,  2  Mod.  317,  and  Combea'a 

(«)  Anon.  Dy.  885,  a.  pL  SO;  ease,  9  Rep. 75, b. 
ttd  BidMp  of  London  v.  Kellet, 
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estate  is  limited  generally  to  such  uses  as  a  man  shall 
appoint,  he  may  limit  it  to  such  uses  as  another  shafl 
appoint.  The  power  is  equivalent  to  the  fee-simjde, 
and  is  merely  a  species  of  ownership,  the  delegation 
of  which  involves  in  it  no  breach  of  trust,  or  derclic 
tion  of  personal  judgment.  The  consideration  of  this 
point  will  be  resumed  in  a  future  page(n). 

Where  a  power  which  cannot  he  transferred  is  de- 
legated, and  estates  are  limited  over  in  default  of  any 
appointment  by  the  person  to  whom  the  power  is 
wrongfully  delegated,  the  delegation  is  simply  vend, 
and  the  estates  limited  over  take  effect  immediately(o). 

(n)  VideinfrOf  ck.  5,  sect.  1. 

(o)  Ingram  v.  Ingrain«  2  Atk.  88,  vide  iitfra,  ch.  %  sect.  6. 


Section  II. 

OF  THB  TRAHSrBlL  OH  DELBOATION  BT  A0T8  OF  PARLIAXBNT  AND  THB 

ACT   OV   LAW. 

Bt  the  common  law,  the  King  was  not  entitled  to 
conditions  vested  in  persons  attainted,  nor  were  they 
forfeited  by  any  act  in  which  they  were  not  expressly 
named,  for  by  the  general  words  of  all  hereditaments 
they  would  not  pass,  although  clearly  hereditameQts(a). 

(a)  See  Marquis  of  Winchester's  oase.  3  Rep.  1. 
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Botby.die  38  H.  VIIK  c.  i80.(l)  the  benefit  of  rights, 
entries,,  and  conditions,  was  expressly  given  to  the 
crown :  that  is,  the  land  itself  was  not  given,  but  only 
tfie  ben^  of  the  condition,  by  which  the  land  might 
be  reduced  into  the  possession  of  the  party  attainted 
had  be  not  been  attsunted(&). 

The  distinctions  established  upon  this  le^slative 
IHxmdion  appear  to  be,  that  where  the  power  is  inse- 
parably annexed  to  the  person  or  mind  of  the  donee, 
H  wSX  not  be  forfeited  to  the  crown  by  his  attainder ; 
bot  where  the  thing  to  be  done  is  a  mere  ministerial 
or  fonnal  act,  not  inseparably  annexed  to  the  person 
or  mind  of  the  donee,  but  which  may  be  performed 
by  one  person  as  well  as  another,  the  power  will  go 
to  the  crown. 

Thus,  in  Dacre's  case,  where  a  grant  was  revocable, 
upcm  a  mere  tender  of  5s.  it  was  resolved  that  such  a 
comfition  was  given  to  the  King(c).  But  if  the  power 
is  required  to  be  executed  under  the  proper  hand,  or, 

(b)  See  1  Hale,  P.  C.  244, «.  4 ;  (c)  17  EUz.  adj.  cited  by  Po- 
2  Hiirk.  P.  C.  45$,  8.  26.  pham,  Leo.  169. 

(I)  Bj  the  7th  Ann.  c.  21,  after  the  decease  of  the  Pretender,  no 
attunder  for  treason  was  to  prc^dice  the  right  and  title  of  any  per- 
son, other  than  the  right  of  the  offender  during  his  life.  [For  the  his- 
tory of  Aia  statute  see  York  on  Forfeiture,  and  4  Black.  Com.  384]. 
By  iiie  17th  Geo.  IL  c  39,  the  operation  of  the  act  of  Anne  was  sus- 
peaM  till  the  death  of  the  Pretender's  sons.  If  these  acts  had  eter 
openttcd,  they  might  have  occasioned  some  very  nice  questions  on  the 
doetrioe  discussed  in  the  text  But  by  the  39th  Geo.  III.  c  93»  the 
act  of  Anne  was  wholly  repealed. 
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which  18  the  same,  under  the  hand  of  the  donee((2),  or 
any  other  mode  is  pointed  out  to  the  performance  of 
which  the  mind  or  hand  of  the  donee  himself  is  re- 
quired^  the  power  is  not  forfeited  by  his  attainder. 
The  difficuhy  is  to  apply  this  rule  to  the.  cases  which 
arise. 

In  Hardwin  and  Warner(e),  a  power  of  revocalion 
was  given  to  Sir  William  Shelley,  upon  tender  to  the 
feoffees  of  a  gold  ring,  or  a  pair  of  gloves  of  the  value 
of  md.  or  above,  or  the  sum  of  isd.  he  the  said  Sr 
William,  tunc  dedarante  et  expressante,  that  the  ten- 
der was  vntb  intent  to  make  void  the  feoffment.  The 
case  was  decided  against  the  crown,  first,  in  the  Ex- 
chequer, and  then  in  the  Common  Pleas ;  but  it  ap- 
peared that  the  Attorney-General  confessed  judgment 
in  the  Exchequer,  for  (as  it  was  asserted)  a  good  fee ; 
and  then  when  he  was  Chief  Justice  of  the  Common 
Pleas  he  was  unwilling  to  contradict  his  former  coo- 
fession.    The  difficulty  in  this  case  was  considerable. 

(rf)  Duke  of  Norfolk's  case,  7  Rep.  13,  a,  cited ;  Smith  v.  Wheeler, 

1  Yentr.  128 ;  1  Ley.  279 ;  1  Mod.  16,  38 ;  2  Keb.  564,  608,  644, 763, 
772;  1  Freem.  9.(1). 

(e)  1  Jo.  134;  Latch,  25,  69,  102;  2  RoIL  393;  Palm.  429;  N07. 
79. 

(I)  This  case  of  Smith  o.  Wheeler  was  first  heard  in  error  when 
Keljnge  was  Chief  Justice,  who  remarked,  that  ^  if  this  way  be  taken, 
a  man  may  commit  treason  pretty  cheaply."    See  1  Mod.  40,  and  see 

2  Keb.  645.  And  Kelynge  deterred  Seijeant  Maynard  from  plead- 
ing against  the  crown  according  to  his  retainer,  by  patting  it  upon  hin^ 
«t  his  peril,  on  forfeiture  of  his  patent!  The  case  arose  upon  an  act 
of  attainder  similar  to  the  act  of  Hen.  YIIL 
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When  the  case  was  argued  in  B.  R.  it  was  admitted  on 
all  bands,  that  if  a  tender  of  a  ring,  ^c.  only  had  been 
required,  the  benefit  of  the  power  would  have  been 
forfeited,  and  it  was  also  conceded,  that  in  every  case 
of  a  tender  there  must  be  a  declaration,  although  not 
expressly  required  by  the  power.  Whitlock  and 
Jones,  on  these  grounds,  held  that  the  words  ipso  de^ 
claranie  were  only  what  the  law  would  have  implied, 
and  expresm  eorum  qua  tacite  imunt  nihil  operatur. 
On  the  other  hand.  Grew,  Chief  Justice,  and  Dodridge 
(I),  held  that  the  power  was  inseparably  annexed  to 
Kr  William's  person.  They  with  great  reason  took 
a  distinction  between  a  general  declaration  implied 
bylaw,  and  a  special  declaration  like  this,  which  they 
thought  was  personal  to  Sir  William  Shelley. 

In  a  subsequent  case  a  decision  was  pronounced, 
which  savours  but  too  much  of  the  despotic  times  in 
which  it  was  made.  I  allude  to  Englefield's  ca»e(fX 
In  a  settlement  made  by  ffir  Francis  Englefield  on 
his  nephew,  it  was  expressed,  that  because  his  nephew 
was  an  in&nt,  so  that  his  proof  was  not  then  seen, 
and  because  his  uncle  did  not  think  convenient  to 
settle  the  inheritance  in  the  nephew  absolutely,  so 
long  as  the  uncle  should  live,  without  a  bridle  to  re- 
strain him,  if  after  he  should  be  prodigal,  or  should 
be  g^ven  to  intolerable  vices :  Therefore  it  was  pro- 

(/)  7  Reports,  78 ;  Mo.  303,  the  best  report ;  Popham,  18 ;  4  iLeon- 
aitl,  135, 169,  and  other  books. 

(I)  Palmer's  is  perhaps  the  best  report  of  this  case ;  and  he  sajs 
Ast  Randall  agreed  with  Crew  and  Dodridge:  but  however  this  nay 
be,  thA  jvdg^entof  C.  B.  was  of  course  affirmed. 
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vided,  that  if  the  uncle  by  himself,  or  bj  aiiy  other 
during  bis  life,  delivered  or  offered  to  the  nephew  a 
gold  ring,  to  the  intent  to  malce  void  the  uses,  that 
then  all  the  uses  should  be  void.  Manwood,  Chief 
Baron,*  and  Clerke  and  Gent,  Barons,  held  that  die 
power  was  forfeited  by  the  attainder  of  Sir  Frands. 
They  said  that  the  whole  force  and  effect  of  the  eon# 
tion  did  consist  in  the  tender  of  the  ring,  and  that  the 
reason  and  the  cause  which  moved  and  induced  faiiii 
to  have  the  sidd  power  and  bridle  in  himself  was 
not  any  parcel  (f  the  proviso,  but  ajlouridt  and  pre- 
amble,  and  nothing  was  parcel  of  the  condition,  hot 
that  which  came  after  the  proviso,  and  that  was  the 
tender  of  the  ring.  Sir  Edward  Coke  reports,  that  i 
the  counsel  for  the  Defendant,  (of  whom  he  was  one), 
were  dissatisfied  with  this  decision,  and  their  advice 
was  to  bring  a  writ  of  error ;  but  in  order  to  set  the 
question  at  rest,  an  act  of  Parliament  wm  iromediatdy 
passed  to  establish  the  forfeiture,  which  plainly  eilnoes 
that  the  court-party  was  resolved  to  obtain  the  estate, 
whatever  might  be  the  law  on  the  question.  The 
act(^),  after  reciting  the  attainder  and  the  coDveyaace, 
with  the  proviso,  enacted,  that  the  Queen  waslawfiifly 
entitled  to  take  advantage  of  the  proviso,  in  the  same 
form  as  Kr  Francis  might  have  done,  and  that  Ihe 
proviso  was  well  performed  by  the  Queen's  commis* 
sion(A). 

These  cases,  however,  cease  to  be  important  at  ft» 
present  day,  as  questions  of  a  similar  nature  never 
arise.    Hapinly  the  nation  is  no  longer  rent  by  tiiose 

(g)  35  Eliz.  €•  ff.  (A)  See  Hale,  P.  C.  245* 
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intestine  stnig^es  which  lead  men  of  property  to  in- 
cur  the  giuh  of  treason.  The  practice  of  requiring  a 
tender  of  money,  gloves,  ijc.  or  the  performance  of 
any  act  which  could,  by  the  greatest  stretch,  be  con- 
strued as  not  inseparably  annexed  to  the  mind  or  hand 
of  the  donee  of  the  power,  has  been  long  since  entirdy 
(^continued ;  and  instead  thereof,  it  became  usual  to 
require  the  power  to  be  executed  by  the  donee,  by 
wrtting  under  his  hand,  to  which  certain  other  solemni- 
tiefl  were  in  genera!  required ;  and  this  is  the  mode 
in  wMch  powers  are  reserved  at  the  present  day. 
Now  sadi  powers,  as  we  have  seen,  are  not  forfeited, 
under  the  ensthig  laws,  by  attainder  for  treason  ;  and 
it  can  scarcely  be  supposed  that  penalties  will  ever 
be  attached  to  treason  by  the  legislature,  which  the 
eoort  dared  not  to  impose  in  the  worst  of  times. 

^ere  the  power  is  given  to  the  crown,  the  ability 
to  perfimn  it  is  also  given  as  incident  to  it.  The  King 
iMjr  commission  another  by  letters  patent  to  perform 
the  act,  and  upon  performance  of  it  the  old  uses  de- 
tmnme  without  office  found(i). 

But  even  where  the  benefit  of  the  power  is  given  to 
ttie  King  it  must  of  course  be  executed  during  the  life 
vtlbe  ori^nal  donee  of  the  power,  for  with  his  death 
te  power  ceases. 

Thus  we  have  seen  how  tender  the  law  is  in  these 
eases,  and  that  powers  annexed  to  the  mind  or  hand 
^  the  donee  do  not  pass  to  the  crown,  notwithstand- 
ing the  express  words  of  the  statute  of  Henry  VIII. 

Aft  where  the  King's  debtor  has  a  power  of  revo- 

(i)  KngMeld'B  case,  Htfdwin  v.  Warner,  nN  $up. 
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cation  for  his  own  benefit,  whatever  "are  the  cereme- 
nies  required  to  its  execution,  and  although  he  die 
without  executing  the  power,  the  land  may  be  exteodr 
ed  for  the  debt  by  virtue  of  the  King's  prerogati?e. 
The  Judges  have  in  all  times  been  studious  to  advance 
the  remedy  for  the  recovery  of  the  King's  debts,  for 
(as  Dodridge  observed)  it  is  for  the  increase  of  bis 
treasury,  and  the  treasury  is  the  King's  strength,  and 
the  King's  strength  is  vinculum  pacis  and  nermis  beUi^ 
the  overflowing  fountain  of  his  beneficence  and  i)eiie* 
volence(Ar). 

So  where  the  donee  of  a  power  of  revocation  com- 
mits a  contempt  against  the  King's  prerogative,  the 
lands  may  be  seised  in  the  same  manner  as  if  be  bad 
executed  the  power  for  his  own  benefit.  Thus,  where 
a  man  having  a  power  to  revoke  a  settlement  went 
abroad,  and  the  King  sent  his  privy  seal  to  Mm,  re* 
quiring  him  to  return  into  the  realm,  which  he  refiised 
to  do,  upon  oath  of  the  fact  made  by  the  messenger 
by  whom  the  privy-seal  was  sent,  process  was  issued 
against  the  terre-tenants,  and  judgment  was  giFeo 
that  they  should  forfeit  the  lands  for  the  conteropt(2)(l)* 

In  the  act  41  Geo.  8,  c.  70,  s.  SO,  for  the  relief  o£ 
Insolvent  Debtors,  after  reciting  that  many  persoai 
who  might  be  entitled  to  claim  the  benefit  of  the  aoL 
were  seised  and  possessed  of  lands,  tenementa,  and 

(k)  au*  Edward's  Coke's  case.  2       (/}  Sir  Robert  Dndlie's  esse,  t 
RoU.  294,  Oodb.  289.  Roll.  304.  cited. 

(I)  That  is,  till  the  return  of  the  person  committing  ^  contempC- 
when  he  is  liable  to  fine,  and  imprisonment    See  William  de  Brit* 
taine's  case,  Dy.  128,  b.  pL  61,  cited.    The  Fugitive's  case,  Dy.  srs, 
b.  pi.  21 ;  1  Hawk.  P.  C.  pa.  59,  s.  4. 
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hereditarneiits,  to  hdd  to  such  debtors  for  the  term 
of  their  natural  lives,  with  power  of  granting  leases 
and  taking  fines,  receiving  small  rents  on  such  es- 
tates for  one,  two,  or  three  lives  in  possession  or  re- 
version, or  for  some  number  of  years  determinable 
upon  lives,  or  had  powers  over  real  or  personal  es* 
tate  whidi  such  debtors  could  execute  for  their  own 
advantage,  it  is  enacted,  that  all  the  powers  of  leasing 
soch  hereditaments,  and  all  other  such  powers  as 
aforesaid,  over  real  and  personal  estate,  which  were 
or  should  be  vested  in  any  such  prisoner  or  prisoners 
as  aforesaid,  were  thereby  vested  in  the  assignees  of 
his  estate,  to  be  by  such  assignees  executed  for  the 
benefit  of  all  the  creditors  of  such  prisoners.  And  in 
the  late  general  act  (58  Geo.  8,  c.  lOS,)  the  assignee 
of  the  insolvents  property  is  empowered  to  execute 
any  power  vested  in  or  created  for  the  use  or  benefit 
of  such  inso]vent(m).  And  after  reciting,  that  a  pri- 
soner who  might  be  entitled  to  and  claim  the  benefit  of 
the  said  aet,  mi^t  be  seised  and  possessed,  or  enti- 
tled to  lands,  tenements,  or  hereditaments,  to  hold  to 
such  prisoner  for  the  term  of  his  life,  or  other  limited 
estate,  with  power  of  granting  leases,  or  might  have 
powers  over  real  or  personal  estate  which  such  pri- 
soner could  execute  for  his  or  her  own  advantage, 
and  vrtilcb  swid  powers  ought  to  be  executed  for  the 
benefit  of  the  creditors  of  such  prisoner,  in  every  such 
case  aQ  powers  of  leasing,  and  such  other  powers  as 
aforesaid,  over  real  or  personal  estate,  which  are 
vested  in  any  such  prisoner,  are  by  the  act  vested  in 
the  assignee  of  the  real  and  personal  estate  of  such 

(wi)  Sect  18. 

Be 
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prisoner,  to  be  by  such  assignee  executed  for  the  be- 
nefit of  the  creditorsCn). 

In  the  48  Geo.  3.  c.  75,  s.  3,  m  relation  to  the  es* 
tates  of  lunatics,  after  reciting  that  many  peraoos 
found  lunatic,  or  of  unsound  mind,  as  in  the  act  is 
mentioned,  may  be  seised  and  possessed  of  freehdd 
and  copyhold  lands,  tenements,  and  hereditaments, 
either  for  the  term  of  their  natural  Mves,  or  for  some 
other  estate,  with  power  of  granting  leases  and  takiBg 
fines,  reserving  small  rents  on  such  leases  for  ooe, 
two,  or  three  lives,  in  possession  or  reversion,  or  for 
some  number  of  years  determinable  upon  lives,  or  for 
terms  of  years  absolutely,  it  was  enacted,  that  in  every 
such  case  all  and  every  power  of  leasing  such  lands, 
tenements,  and  hereditaments,  wludi  is,  or  shall  be 
vested  in  such  person  so  found  lunatic,  or  (^unsound 
mind,  having  a  limited  estate  only,  shall  and  may  be 
executed  by  the  committee  or  committees,  of  the  es- 
tate of  such  person,  under  the  direction  and  order  of 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Gommb- 
sioners  for  the  custody  of  the  great  seal  of  the  Uoited 
Kingdom,  and  of  Ireland  respectively,  being  duly  m- 
trusted  by  virtue  of  the  King's  sign-manual  with  the 
care  and  commitment  of  the  custody  of  the  person 
and  estates  of  such  persons,  and  such  lease  or  leases 
so  to  be  executed  by  the  said  committee  and  comn^ 
tees,  under  and  by  virtue  of  such  order,  shall  be  as 
good  and  effectual  in  law  as  if  the  same  were  executed 
by  the  said  person  so  found  lunatic,  or  of  unsound 
mind,  in  his  or  her  sound  mind. 

And  here  we  must  notice  the  case  of  a  power  of 

(n)  Sec.  26 ;  and  see  54  Geo.  3.  c.  23. 
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appoiDtmeDt  vested  in  a  bankrupt    The  statute  of 
18th  Elizabeth,  c.  7,  sect.  8,  enables  the  commissioners 
toffeposeof  any  estate,  fbr  such  use,  right,  or  title  as 
sach  ofifendCT  then  shall  have  in  the  same,  '^  which  he 
may  lawfidly  depart  withal."    And  the  statute  of  81 
Jae.  1.  c  19,  sect.  1,  directs  the  bankrupt  laws  to  be 
expoonded  most  favourably  for  the  relief  of  creditors. 
We  have  already  seen  that  a  power  is  a  mere  right  to 
declare  the  trust  of  the  estate  upon  which  declaration 
the  statute  of  uses  immediately  operates.    It  is  there- 
fore deady  a  use,  interest,  or  right,  which  the  bank- 
rupt may  lawfully  depart  withal;  and  there  is  consi- 
derable ground  to  contend  that  the  bargain  and  sale  of 
the  commissioners  should  have  the  same  operation  as 
a  due  execution  of  liie  power  by  the  bankrupt  whilst 
sohrent  would  have  had ;  but  Lord  King  is  said  to  have 
held,  that  in  the  case  of  a  tenant  for  life,  with  power 
to  charge  100?.,  the  power  was  nut  such  an  interest 
as  would  pass  to  the  assignees(o).    And  in  a  case 
where  an  estate  was  settled  on  the  father  for  life,  re- 
nudader  to  the  son  in  fee,  and  a  power  was  given  to 
ttie  father  to  raise  5,000?.  for  his  children,  or  for  the 
benefit  of  creditors,  or  any  other  purpose,  and  the 
kAer  became  a  bankrupt,  it  was  held  that  the  power 
fid  not  pas8(p).    In  a  late  case,  where  a  bankrupt 
M  a  general  power  of  appointment,  it  was  not  con- 
teaded  that  the  power  was  executed  by  the  bargain 
and  «de,  bat  it  was  prayed  that  the  bankrupt  might 
execute  the  power  in  favour  of  the  creditors.    The 
banfaupt  demurred,  and  Lord  Eldon  allowed  the  de- 
murrer.    His  lordship  held,  that  he  had  no  power  to 

(0)  See  2  Yes.  3.  fith,  cor.  Chief  Baron,  Carmar.  2d 

(p)  Asagneea  of  Griffith  v.  Grif-    Sept  1818. 
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compel  the  execution  by  the  bankrupt  of  the  power(f). 
He  was  not  called  upon  to  say  whether  the  power  was 
executed  by  the  bargain  and  sale ;  but  his  opinion  ap- 
pears to  have  been,  that  the  power  did  not  vest  in 
the  assignees ;  and  upon  a  bill  filed  by  the  assngnees 
against  the  purchaser  in  the  same  case,  the  ^ce-Gbuh 
cellor  was  of  that  opinion(r). 

(q)  Thorpe  v.  Goodall,  17  Ves.  jun.  388,  460.  1  Rose,  4a  But  ii 
thia  case  no  appointment  was  necessary,  the  bankrupt  was  tenant  for 
life,  remainder  to  such  uses  as  he  should  appoint,  remainder  to  the 
heirs  of  his  body,  'fids  remainder  coalesced  with  the  life-estate  siA 
modo,  that  is,  subject  to  the  powers,  and  consequently  the  bankrupt 
was  tenant  in  tail.  The  bai^n  and  sale  barred  the  estate-tail  and 
remainders  over,  and  also  destroyed  the  power;  and  so  it  has  since 
been  held. 

(r)  Thorp  t).  Frcre,  V.  C.  M.  T.  1819. 
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CHAPTER  V. 

€9  THE  EXECUTION  OF  POWERS. 


Wfi  now  enter  on  a  large  field  of  inquiry.  I  pro* 
pose  to  consider,  1.  The  mode  in  which  a  power 
ou^t  to  be  executed,  particularly  with  reference  to 
the  statute  of  uses.  s.  By  what  instruments  it  may 
be  exerdsed,  where  the  power  is  silent  in  that  respect. 
3.  Where  conditions  or  restrictions  required  or  an- 
nexed to  the  execution  of  powers  are.  duly  complied 
with.  4.  At  what  lime  a  power  may  be  executed, 
wMch  will  involve  the  consideration  of  partial  execu- 
tioiis.  B.  Where  a  power  is  well  executed,  although 
not  referred  to,  and  the  donee  has  not  an  interest  in 
the  estate.  6.  What  is  deemed  an  execution  of  a 
power  where  a  man  has  both  a  power  and  an  interest. 
7.  What  qualifications  may  be  annexed  by  persons 
executing  powers ;  and,  8th  and  lastly,  The  effect  of 
the  execution. 


Section  I. 

•F  TXE  EXKOUTION    OF    POWfiRS,   PARTIOULABLT  WITH    REFERENCE  TO 
T9E   STATUTE    OF    U8S8. 

First  then,  we  must  bear  in  mind  that  a  power  is 
a  mere  right  to  limit  a  use.  Now  the  statute,  as  we 
faaYe  seen,  executes  only  the  first  use,  or,  as  it  is 
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usually  expressed,  a  use  upon  a  use  is  vmd.  Tfaif 
rule  therefore  renders  it  indispensably  necessary  to 
appoint  immediately  to  the  person  intended  to  take, 
unless  the  parties  are  desirous  that  he  shall  not  have 
the  legal  estate ;  for  if  the  estate  should  be  a^[>oii[ted 
to  «^  to  the  use  of  J3,  A  would  be  the  person  to  whom 
the  use  would  arise  under  the  original  seisin ;  and  bj 
force  of  the  statute  the  legal  estate  would  be  vested 
in  him ;  then  the  use  to  J3,  being  limited  to  arise  out 
of  the  use  to  ^,  would  be  void  at  law,  although  good 
as  a  trust  in  equity.  To  apply  this  point  to  pracfice, 
let  us  suppose  an  estate  to  stand  limited  to  such  uses 
as  A  shall  appoint  by  deed,  to  be  executed  in  the  pre* 
sence  of,  and  attested  by,  two  witnesses,  and  that  A  h 
desirous  of  conveying  the  estate  to  such  uses  as  B 
shall  appoint.  The  appointment  should  run  thus(f}  : 
Now  this  indenture  witnesseth,  That  in  consideration, 
j^c.  and  pursuant  to,  and  by  force  and  virtue,  and  in 
exercise  and  execution  of  the  power  or  authoritj 
to  him  the  said  A  for  this  purpose  given  or  limited 
by  the  hereinbefore  in  part  recited  indenture,  [the 
deed  creating  the  power,  which  should  always  be  re- 
cited], and  of  every  or  any  other  power  or  authority 
in  any  wise  enabling  him  in  this  behalf,  he  the  said 
A^  doth  by  this  present  deed,  by  him  sealed  and  de- 
livered in  the  presence  of  and  attested  by  the  two 
credible  persons  whose  names  are  intended  to  be 
hereupon  indorsed,  as  witnesses  attesting  the  sealing 
and  delivery  of  these  presents,  by  him  the  said  A 


(I)  See  a  precedent  of  such  an  apjMuntment  at  length}  Appendix, 
No.  5. 
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direct,  liiiiit,  and  appoint,  That  all  that  [parcels  and 
geoeral  words],  shall  henceforth  remain  and  be  to 
the  use  of  such  person  or  persons,  ^c.  as  B  shall  ap- 
point in  the  usual  manner.  By  this  mode,  the  estates 
which  may  be  created  by  B,  under  the*  power  vested 
in  him,  mil  at  once,  by  force  of  the  statute  of  uses, 
attract  the  ori^nal  seisin ;  and,  we  shall  hereafter  see, 
take  efiect  m  the  same  manner  as  if  they  were  ex- 
pressly limited  in  the  deed  creating  the  power.  But 
tf  the  a]^[KHntment  had  been  made  to  B  and  his  heirs, 
to  tiie  wes,  the  statute  would  instantly  vest  the  legal 
estate  m  B,  and  the  intended  uses  would  be  mere 
trusts  HI  eqwty. 

lo  Mcb  V.  Beaumont(n),  a  question  arose  upon  the 
docfrine  under  (fiscussion,  which  ought  not  to  be 
passed  unnoticed.  By  a  settlement,  an  estate  was 
vested  in  trustees  in  fee,  upon  trusts,  but  the  wife 
had  a  general  power  of  revocation  and  appointment, 
wWch  shiB  exercised  by  wiH,  and  devised  the  estate 
to  her  son  and  husband,  and  then  '^  she  ordered  and 
dfrected,  that  her  trustees,  or  such  of  them  as  should 
belivffig  named  in  the  settlement,  should  convey  their 
truA  eOate  to  such  uses,  and  for  such  persons  as  were 
oaoied  in  her  vrill.''  Upon  a  tnll  filed  in  equity  by 
^  Imsband,  to  confirm  the  appointment,  and  obtain 
a  conveyance  of  the  legal  estate,  Lord  Chancellor 
King  dismissed  it,  and  as  against  the  trustees  with 
costs,  lus  LiOrdship  declaring,  that  if  the  husband  had 
any  tifle  to  the  premises  in  question,  his  remedy  was 
proper  at  law,  and  not  in  equity.  From  this  decree 
there  was  an  appeal  to  the  House  of  Lords ;  and  for 

(n)  3  Bro.  P.  C.  308. 
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the  appellant  it  was  insistedy  that  hj  tiie  dause  in  the 
win,  directiog  the  trustees  to  coDvejthe  estate  to  the 
uses  of  the  will,  she  expressly  dedared  her  iuteotba 
to  be,  that  the  legal  estate  should  remain  in  the  trus- 
tees.   And  thdt  if  the  will  was  construed  to  enure  as  a 
revocation  of  the  legal  estate  out  of  the  trustees,  rather 
than  as  a  declaration  of  the  trusts  of  that  estate,  the 
same  would,  by  such  construction,  be  made  to  enure 
contrary  to  the  express  words  thereof  and  contrary 
to  the  manifest  intention  of  the  party  therein  declared. 
For  the  respondent,  it  was  insisted,  that  if  the  will  was 
a  good  revocation,  the  uses  limited  to  the  trustees 
were  revoked,  and  consequently  their  legal  estate  was 
taken  away  and  vested  in  the  appdlant,  and  then  there 
was  no  foundation  for  his  applyii^  to  a  court  of  equity 
to  have  a  conveyance  from  the  trustees.    The  House 
of  Lords  reversed  the  decree,  and  ordered  a  case  to 
be  referred  to  the  Court  of  King's  Bench  for  their  opi* 
nion,  ^^  Whether  the  trusts  limited  by  the  will  be  uses 
executed,  or  trusts."    It  does  not  appear  what  the 
opinion  of  the  Judges  on  this  point  was.    There  can, 
however,  be  little  doubt  but  that  in  this  respect  they 
agreed  with  Lord  Chancellor  King.    Where  the  legal 
estate  is  required  to  be  in  trustees,  to  preserve  contin- 
gent remainders,  tfc.  a  clause  like  that  in  the  above 
will  may  well  be  holden  to  operate  as  an  appointmeot 
to  the  trustees ;  and  then  the  persons  beneficially  en- 
titled will  take  mere  trust-estates ;  but  where,  as  in  tibie 
above  case,  the  effect  of  giving  the  legal  eatttte  to  trus* 
tees,  would  merely  be  to  make  a  conveyance  firom 
them  necessary,  the  first  appointment  ought  certainly 
to  be  deemed  a  limitation  of  the  use,  so  as  to  carry- 
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the  kgal  esUUe ;  and  the  subsequeot  clause  may  be 
stnick  out  as  repugnant  or  superfluous. 

ft  will  be  collected  from  the  precedent  in  a  pre- 
ceding p^e,  1st,  that  the  deed  executing  the  power 
shoidd^  expressed  to  be  in  exercise  of  it ;  Sdly,  of 
every  other  authority  enabling  the  donee  in  that  be- 
hatt*;  aod,  Sdly,  that  it  should  be  shown  in  the  body 
of  the  deed  that  the  formalities  required  to  the  execu- 
tiofl  of  the  power  are  complied  with.  Every  well- 
dnwD  deed  of  appdntment  embraces  these  three 
points ;  tte  fii*st  clearly  evinces  the  intention  of  the 
peraoB  executing  the  power,  which  is  particularly  ne- 
cessary where  he  has  an  interest  as  well  as  a  power ; 
tbe  seoood  guards  agMnst  any  misrecital  of  the  deed 
creatiog  the  power,  and  in  some  cas^s  has  reached 
powers  which  have  been  understood  to  be  extin- 
gfaabed:  and  the  third  affords  internal  evidence  of 
the  eeremoDies  having  been  complied  with.  And, 
moreover,  the  attestation  indorsed  on  a  deed  execut- 
ing a  power  should  always  state  precisely  that  the  for- 
malides  were  attended  to.  How  far  these  circnni- 
stioces  are  absolutely  essential  to  the  valid  execution 
oCtbe  power  will  appear  hereafter(a). 

Where  a  man  has  both  a  power  and  an  interest,  for 
exuaple,  a  genend  power  of  appointment,  with  the 
^  or  mf  less  ertate  in  default  of  appointment,  he  is 
CMstontlj  made  not  only  to  exercise  his  power,  but 
abs  to  coHFey  his  iaterest  This  may  appear  to  be 
auecesaary,  as  the  execution  of  the  power  divests 
tbeestatoa  fimited  in  de&idt  of  its  execution ;  but  k 
is  done  in  roost  cases,  to  guard  agdnst  the  power  bay-' 

(0)  As  to  the  fint  and  Mcond.  se*  foA  s.  0;  and  as  to  the  third^ 
P  f 
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ing  been  suspended  or  destroyed,  in  some,  to  guard 
against  any  defect  in  the  creation  of  the  power.  Tht 
correct  mode  of  effecting  this  is,  first,  to  exerdse  the 
power,  and  limit  the  estate  to  the  uses  afterward  de- 
clared ;  and  then,  by  a  separate  witnessing  part,  to 
convey  the  estate  to  the  intended  uses.  Indeed  this 
shouH  always  be  done  where  the  fee-simple  is  in- 
tended to  be  conveyed  to  uses,  although,  as  we  shall 
hereafter  see,  if  the  estate  be  limited  and  appointed, 
granted  and  released  to  .4,  to  the  uses,  the  courts  will 
«!ndeavour  to  construe  the  conveyance  a  release,  and 
to  consider  the  words  of  appointment  as  mere  su^ 
plusage,  in  order  to  effectuate  the  intention(p).  This, 
however,  cannot  be  done  where  the  conveying  party 
has  not  the  fee  in  default  of  appointment. 

Where  it  is  intended  to  vest  the  fee^imple  in  the 
party  to  whom  the  appointment  and  release  are  made, 
although  it  would  certainly  be  an  inartificial  mode  of 
conveyance,  yet  a  deed,  in  which  the  appointment 
and  release  were  blended,  would  effectually  vest  the 
fee  in  the  appointee  and  releasee,  and  be  entirely  fi^e 
from  objection.  But  although  it  is  usual  not  only  to 
exercise  the  power,  but  also  to  convey  the  interest, 
yet  even  a  purchaser  would  not  be  entitled  to  require 
a  conveyance  of  the  interest,  limited  in  default  of  ap- 
pointment, unless  it  could  be  conveyed  without  a  fine, 
or  common  recovery.  There  are  many  cases  in 
which  a  purchaser  is  compelled  to  take  an  estate 
merely  under  an  execution  of  a  power,  as  where,  in 
default  of  appointment,  the  estate  is  limited  in  strict 
tettiement. 

(p)  VUi  i/^a,  sect  6 


Digitized  by  CjOOQ IC 


BSFERENCB  TO  THB^  STATUTE  OF  USES.        i^ 

The  usud  limitation  to  bar  dower  is  to  such  uses 
«  the  purchaser  shall  appoint ;  and  in  default  of  ap* 
pdDtment,  to  him  for  life,  remainder  to  a  trustee  and 
hb  Adff  during  the  life  of  the  purchaser,  in  trust  for 
faim(D,  remainder  to  the  purchaser  in  fee.    This  limi- 


(I)  Instead  of  limiting  the  estate  to  the  trustee  and  his  heira,  it  ii 
wmetinies  limited  to  him,  his  executors  and  administrators,  it  being 
Mnderstood  that  executors  or  administrators  may  take  as  special  occu- 
pants. Lord  Hardwicke  always  treated  this  point  as  clear ;  Duke  of 
Maribonmgh  v.  Lord  Godolphin,  2  Yes.  61 ;  Williams  t;.  J^kyll,  2  Yea. 
681;  Wes^fiiding  v.  Westfaling,  3  Atk.  460;  7  Yes.  jun.  446,  cited 

from  Lord  Hardwicke's  notes ;  and  Lord  Bldon  has  expressed  the 
same  opinion ;  see  Ripley  v.  Waterworth,  7  Yes.  jun.  425.  But  in 
the  case  of  Campbell  v.  Sandys,  1  Sch.  and  Lef.  281,  Lord  Redesdale 
said,  that  the  old  authorities  seemed  the  other  way,  and  if  the  caae 
were  belbre  him,  he  should  feel  great  difficulty  in  determining  accord- 
iagto  the  apparent  opinion  of  Lord  Hardwicke.  Lord  Redesdalo,  ia 
support  of  his  opinion,  referred  to  two  cases  stated  in  Ro.  Abr.  tit 
Occupant  (G.)  2  and  3 ;  the  ^st  of  which  is  reported  in  Dyer  328,  b. 
pi.  10,  and  in  Leonard's  third  volume,  p.  35,  by  the  name  of  Lord 
WlndscR^s  case,  and  is  stated  by  Rolle  as  a  determination,  that  if  a 
lease  be  made  of  land  to  a  man  and  his  executors  pur  outer  vie,  the 
cxecotor  shall  be  special  occupant,  although  it  be  a  freehold.  He  also 
i^rred  to  Comyn's  Digest,  Estates,  F,  1,  tit  Occupant,  where  the 
ttse  in  Dyer  is  stated  as  a  decision,  that  the  executor  shall  not  have  the 
hid  as  special  occupant,  for  an  occupant  has  the  freehold,  which  an 
csecator  cannot  take ;  and  Comyn  also  refers  to  the  second  case  stated 
^  BaUe,  as  an  authority  for  this  point  "  That  case,"  my  Lord  Re* 
desUe  added,  **  which  was  long  subsequent  to  the  case  in  Dyer,  is 
certoaiy  in  conformity  to  the  opinion  of  C6myn ;  and  according  to 
Mier «.  Butler,  Moore,  664,  Cro.  Eliz.  901,  Yelv.  9;  and  the  law 
teem  to  have  been  understood  by  Peere  Williams,  3  P.  W.  264,  note 
B,  as  so  settled,  tiiough  Peere  Williams  does  not  appear,  satisfied 
with  it" 

Now  it  18  not  too  much  to  say,  that  no  point  is  in  practice  considered 


L 
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tatlQn  has  two  objects :  the  one  to  enable  the  purchaser, 
by  an  exercise  of  his  power,  to  convey  the  estate  with- 


more  clear  than  that  an  executor  or  adminiatrator  maj  take  a  freehoiii 
estate  as  special  occupant.  The  contrary  opinion  seems  to  have 
arisen  from  the  case  of  a  corporeal  hereditament,  of  which  there  maj 
be  an  occupancy,  and  the  case  of  an  incorporeal  hereditament,  as  a 
rent,  of  which  there  cannot  be  any  occupancy,  having  been  confounded. 
Bolle  aeems  to  have  drawn  a  just  conclusion  from  the  case  in  Dyer 
and  Leonard.  It  appears  to  hare  been  taken  for  granted  in  that  case, 
that  an  executor  mig^t  be  a  special  occupant,  but  there  the  tmiant 
jut  auUr  vie  had  made  a  lease ;  and  thjs  question  was,  whether  the 
kBste  should  not  be  occupant.  In  the  next  case  stated  by  RoUe,  the 
determination  was,  that  of  a  freehold  retU  the  executor  could  not  be 
special  occupant.  Lord  C.  B.  Comyn  without  doubt  confounded  these 
cases ;  for,  in  support  of  his  position,  that  an  executor  cannot  take  a 
freehold  as  special  occupant,  he  refers  at  once  to  the  case  in  Dyer 
and  the  laat  case  in  Rolle,  whereas  that  case  turned  upon  a  corporeal, 
this  upon  an  incorporeaU  hereditament :  no  two  cases  can  be  more 
distinct  The  reason  stated  by  Comyn,  "  that  an  occupant  has  the 
freehold,  which  an  executor  cannot  take,"  is  copied  from  Rollers  last 
ease ;  but  there  the  reason  is,  "  because  that  thai  [viz.  the  rtnC]  is  a 
freehold  which  cannot  descend  to  the  executor,"  and  not  that  a  freehold 
generally  may  not  be  taken  by  an  executor  as  special  occupant.  The 
case  of  Salter  v.  Butler,  which  is  referred  to  by  Comyn  and  by  Lord 
Redesdale,  was  also  the  case  of  a  rent,  and  there  the  claim  was  by  an 
administrator,  and  the  rent  was  granted  to  the  intestate,  his  executors 
and  assigns,  so  that  he  could  not  claim  as  an  occupant,  because  the 
interest  waf  not  capable  of  occupancy,  not  by  the  grant,  because  he 
was  not  an  assignee.  As  to  Peere  Williams,  he  simply  refers  to  the 
second  case  in  RoUe,  to  show  that  an  executor  cannot  be  a  special  oc- 
cupant of  a  rent,  although,  he  seems  to  think  that  upon  principle,  an 
executor  might  be  a  special  occupant  of  even  a  rent  as  well  as  an  heir ; 
so  that  i£  his  opinion  should  be  thought  to  bear  upon  the  point,  it  is  in 
favour  of  the  executor's  ability  to  take  as  special  occupant 
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out  tte  concurrence  of  his  trustee,  and  the  other  by 
interposing  the  limitation  to  the  trustee,  to  prevent 
the  fee  from  vesting  in  the  purchaser  in  default  of 
appomtment,  (for  it  was  formerly  doubted  whether 
a  ri^t  aS  dower  attaching  on  the  inheritance  could  be 
defeated  by  the  execution  of  the  power}(9),  and,  at 
tfae  same  time,  to  leave  no  l^al  estate  outstanding, 
when  the  object  for  v^ch  it  was  created  has  ceased 
to  ex»t(r).  When  the  owvier  seQs,  although  it  is  dear 
that  hf  virtue  of  his  power  he  may  convey  the  fee 
to  the  purchaser,  yet  t  may  say  that  it  is  almost  the 
unhrersal  practice  of  the  Profession,  not  only  to  make 
the  voidor  exercise  his  power,  but  also  to  make  the 
yeoA^r  and  his  trustee  convey  thdr  interests  in  de- 
fiult  a[  appointment.    Sometimes  a  difficulty  arises 


Lord  C«  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head, 
fer  lAAA  be  refers  to  Roue's  Abridgment,  and  the  case  in  Dyer. 
IWionwd  writer  lays  it  down  as  clear,  than  an  executor  may  take 
a  ftiAulil  m  special  occupant ;  for  though  it  be  a  freehold,  which  in 
ctmne  efkw  would  not  go  to  executors,  yet  they  may  be  designed  by 
tkpirticalar  words  in  the  grant  to  take  as  occupants ;  and  such  de- 
%utkm  will  exclude  the  occupation  of  any  other  person,  because  the 
prfes  themselves,  who  onginally  had  the  possession,  have  filled  it  up 
Ifttis  appointment.  But,  he  adds,  that  if  a  rent  be  granted  to  /.  S. 
executors,  during  the  life  of  B^  by  the  death  of  /•  S.  the  rent 
because  the  executors  cannot  take  as  special  occupants, 
nature  of  the  thii^  lying  in  agreement  is  not  capable  of  oc- 
a;  nor  can  they  take  by  the  grant,  because  then  they  must  take 
M  i^ucntatives,  which  they  cannot  be  of  a  freehold ;  and  the  law 
pffl  itt  permit  people  at  their  pleasure  to  vary  the  course  of  de- 
PMt   Bac   Abr.  tit  Estate  for  life,  s.  3  ;  and  see  Savery  v.  Dyer, 

(f)  Vide  infra,  s.  8.  (r)  See  n.  (I)  to  OBb.  on  Uses,  p.  52 V 
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in  procuring  the  concarrence  of  the  trustee ;  and  if 
the  purchaser  is  satisfied  that  the  power  was  well 
created,  ^nd  is  in  existence,  he  may  safely  dispense 
with  his  concurrence.  But  if  this  be  not  the  case, 
the  purchaser  ought  to  insist  on  the  trustee  joining, 
because  the  entire  fee-simple  could  not  be  guned 
without  a  conveyance  from  him.  Besides,  it  might 
turn  out  that  the  owner  had  destroyed  his  power,  and 
forfeited  his  life-estate;  in  which  case  the  freehold 
in  possession  would  be  vested  in  the  trustee,  and  an 
ejectment  could  not  be  maintdned  under  a  convey- 
ance in  which  he  did  not  join.  Whether  a  purchaser 
is  in  all  cases  entitled  to  insist  upon  the  concurrence 
of  the  trustee  is,  perhaps,  not  a  clear  point.  In  a  case 
nearly  similar  to  this,  in  the  year  1748,  Mr.  Marriott 
and  Mr.  Wilbraham  thought  that  the  purchaser  could 
not  insist  upon  the  concurrence  of  the  trustee,  but 
this  appears  to  have  proceeded,  in  a  great  measure, 
from  their  opinion,  that  in  the  case  before  them  the 
limitation  to  the  trustee  was  contingent.  Mr.  Booth 
thought  the  limitation  a  vested  remainder ;  and  he 
<K)nsidered  the  trustee  to  be  a  necessary  party  to  join 
in  the  conveyance  to  the  purchaser.  He  said,  although 
it  were  true,  that  if  the  vendor's  power  remained  en- 
tire, untouched,  unextinguished,  or  suspended,  then 
the  use  might  well  enough  arise  to  the  purchaser ; 
yet  he  might  ventui:e  to  affirm  he  never  saw  a  deed 
settled  with  good  adyice,  but  what  not  only  contained 
an  appointment  in  virtue  of  the  power,  but  also  a 
grant  by  way  of  conveying  the  estate  and  interest  of 
the  vendor,  and  all  claiming  under  or  in  trust  for  him. 
The  parties  agreed  to  be  bound  by  Mr.  FUmer's  opi- 
nion j  and  he  thought  with  Mr.  Booth,  that  the  pur* 
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duoer  was  entitled  to  require  the  coDCurrence  of  the 
trostee,  who  accordingly  joined(5). 

Iq  a  prece(fing  page  1  put  the  case  of  an  estate  be- 
ing conveyed  to  such  uses  as  A  shall  appcnnt,  and  of 
lus  deare  to  convey  the  estate  as  B  shall  appoint.  Per- 
haps there  is  no  conveyancer  to  whom,  in  the  early 
part  of  his  professional  life,  a  doubt  has  not  presented 
itself  10  regard  to  the  validity  of  such  an  appointment 
Two  objections  have  been  made  to  it  which  have  come 
within  roy  observation ;  the  one,  that  it  is  contrary  to 
a  Icnown  principle  that  a  power  cannot  be  delegated  ; 
and  ^  other,  that  it  is  a  new  attempt  at  a  perpetuity. 
Both  these  ok]^ctions  are  easily  answered.    As  to  the 
fin^  the  rule  that  a  power  cannot  be  delegated,  is  not, 
»  we  have  seen,  a  general  inflexible  rule,  but  is  sim- 
ply a  relation,  that  a  confidence  reposed  in  one  can- 
not by  him  be  delegated  to  another(/).    This  vrule, 
tfaer^H^  is  inapplicable  to  the  case  before  us.    For 
no  confidence  was  reposed  in  A^  but  the  estate  was, 
merely  for  his  own  convenience^  conveyed  to  such 
uses  generally  as  he  should  appoint.    In  regard  to 
the  second  injection,  the  limitation  has  no  greater  ten- 
^eacj  to  a  perpetuity  than  a  simple  conveyance  in 
fee.    Under  the  power  in  question,  the  donee  may 
tie  op  the  estate  for  exactiy  the  same  period,  but  not 
loQ^r  than  he  could  were  he  seised  in  fee.    This  will 
be  ezphuoed  hereafter(ti).    To  recur  once  more  to 
ihtMture  of  powers,  let  us  put  the  same  case  before 
the  statute.    A  seised  in  fee,  in  trust  to  dispose  of  it 
18  B  shall  direct ;  B  directs  A  to  dispose  of  it  as  C 
ahd  <firect.    To  this  no  objection  can  posdbly  be 

(f)  2  ToL  Ca.  andOpyu  99,  and        (0  Vide  stqira,  ch.  4,  sect  1. 
MS.  IB  M.  vtrltiB.  (ti)  Vide  infra,  du  9,  sect  I, 
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framed.  Then  comes  the  statute,  which  doea  not 
operate  with  effect  till  the  last  power  is  exercised 
When  B  exercises  bis  power,  it  in  truth  operates  as 
a  transfer  of  his  equitable  estate  or  right,  and  the  sei- 
sin originally  created  (whether  it  remain  in  Jl,  or  be 
in  nubUms^  or  in  terra  incognita^  or  in  eustodia  l^) 
waits  until  estates  are  raised  by  C's  power ;  and  when 
this  last  power  is  exercised,  and  not  till  titeo,  the  stt- 
tute  transfers  the  legal  estate. 

In  well-drawn  deeds,  in  which  powers  of  sale  and 
exchange,  and  of  appointment  of  new  trustees  of  real 
estate  are  inserted,  it  is  usual  to  ^?e  the  trustees  d 
the  powers  an  express  authority  to  revoke  the  oU 
uses,  and  to  appnot  such  new  uses  as  wffl  effectuate 
the  intention  of  the  parties,  and  \hfi  de<^aratioQ  fcrtfus 
purpose  cannot  be  too  general.    Therefore,  in  the 
powciT  of  sale,  it  should  not  be  declared  that  tbe  tnn- 
tees  shi^  appoint  to  the  purchaser  in  fee,  as  a  dotfbt 
might  be  entertained  by  some,  whether  it  warranted 
an  appointment  to  uses  to  bar  dower ;  but  tbe  trustees 
should  be  authorized  to  limit  such  uses  as  wSi  cmrj 
the  contract  into  execution.     It  is  not,  however, 
necessary  to  ^ve  express  powers  of  revocation  and 
new  appointment ;  for,  whatever  be  the  form  in  whkb 
a  power  of  sale  is  given,  it  will  operate  as  a  power 
of  revocation  and  new  appointment,  and  mi^  be  oe* 
euted  accordingly.    Thus,  it  was  clearly  holden  by 
the  Lord  Keeper,  in  the  Kshop  of  Oxford  v.  Lieightoo, 
that  a  direction,  that  a  releasee  to  uses  in  a  aeidsmoit 
should  convey  to  sueh  uses  as  A  sboidd  appoint, 
amounted  to  a  power  of  revoking  and  limitliig  new 
uses,  although  the  proviso  was  unskilfiiUy  peiined(x)r 

l^)  S  Venu  367,  9upfa^  ch.  2. 


Digitized  by  CjOOQ IC 


BEKKBNCB  TO  THE  STATUTE  OF  VSB8.       ^qi 

AQ  okl  powers  of  sale  and  exchange  merely  ex* 
ptm  that  the  trustees  may  sell  or  exchange  the  land, 
mi  do  not  give  express  powers  of  revocation  and 
oewappraitment.  Sometimes  the  trustees  are  made 
merely  to  ^^  appoint  and  make  sale  of,"  or  to  ^^  ap- 
point aod  sell"  the  lands  to  the  uses :  the  words  of 
the  power  being  followed  with  the  addition  of  the 
word  Qj^mnt ;  and  sometimes  they  are  made  to  ex- 
pressly revoke  the  uses  of  the  settlement,  and  then 
to  a^Kiint  to  the  new  uses.  Either  mode  will  effec- 
tuate the  ii^ention.  The  latter  is  sometimes  otgected 
to  by  unskilful  persons,  as  not  authorized  by  the 
power ;  but  to  this  objection  the  IKshop  of  Oxford's 
case  h  a  decisive  answer.  The  same  observations  ap- 
ply to  powers  to  appoint  new  trustees. 

The  power  of  appointing  new  trustees  usually  in- 
serted in  settlements,  directs,  that  upon  the  appoint- 
ment of  a  new  trustee  all  such  conveyances,  £fc.  shall 
be  execirted  as  vnll  effectually  vest  the  estates  in  the 
oU  and  new  trustees  to  the  uses  of  the  setflement ; 
sod  declares,  that  every  new  trustee  when  appointed 
sball  have  the  same  powers,  2^.  as  if  nominated  in 
fte  deeds.  Now,  it  seems  quite  clear,  that  no  more 
was  originidly  intended  by  this  power  than  that  the 
tentees  to  preserve  contingent  remainders  should 
tmsfer  the  estate  limited  to  them  for  that  purpose 
(wlacb  is  a  vestedCy)  remainder),  or  any  other  estate 
ael«Dy  vested  in  them,  to  the  new  trustees,  who 
waoM  be  enabled  to  exercise  the  Afferent  powers  of 
ode  and  exdiange,  £^.  created  by  the  settiement,  un- 
der the  express  direction  contained  in  the  deed,  that 
that  every  new  trustee  dioidd  Imve  the  same  powers 

(y)  See  Dormer  v.  Fortcscue,  Willcs,  sar.  ^^.^-^ 

og 
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as  the  dd  trustee  had.    But  k  has  become  usual  to 
consider  it  essential  that  the  new  trust^s  should  \wft 
a  seiflin  to  serve  the  uses,  in  the  same  manner  as  the 
old  trustees  had,  although  it  does  not  always  happen 
that  the  trustees  of  the  powers  are  the  persons  semd 
to  the  uses,  nor  is  it  at  all  necessary  that  they  should 
be.   To  raise  tlus  new  seisin  two  deeds  are  rieoesrary ; 
by  the  first,  the  uses  of  the  settlement  must  be  re- 
voked^ and  the  estate  appointed  to  a  stranger  in  fee, 
and  die  old  trustees  must  join  in  conveying  the  estate 
to  him,  and  then  the  stranger  must  re-convey  (which 
he  may  do  by  indorsement)  to  the  uses  of  the  settle- 
ment, in  the  same  manner  as  if  the  new  trustee's  name 
bad  been  inserted  therein.    The  power  of  revocatioQ 
and  new  appointment  is  considered  to  be  cfearty  im* 
^d  by  the  declaration  in  the  power,  and  suppo^ng 
HO  su(^  power  to  exist,  yet  the  estates  to  preserro 
contingent  remainders  are  effectually  vested  in  the  oM 
and  new  trustees  by  the  actual  conveyance.    This 
mode  assumes  that  there  is  a  sdsiu  in  the  releasees  to 
serve  the  us6s,  and  that  tliat  seisin  is  transferable,  for 
otherwise  it  would  not  be  necessary  to  defeat  the  (Ad 
uses,  and  nuse  anew  sdsin  in  the  old  and  new  trustees 
to  serve  them.    If  it  ever  should  become  neoessarjr 
todedde  the  point,  there  is  litde  doubt  but  that  it  will 
be  determined,  i.  That  the  power  only  meant  that 
the  estates  actually  vested  in  the  trustees  shall  be  trans- 
ferred to  the  old  and  new  trustees,  which  may  be  done 
bf  one  deed  operating  under  the  statute  of  uses :  9. 
liiat  they  may  then  exercne  the  powers  created  by 
the  setdement:  and,  conseqoentiy,  s.  That  there  is 
BO  smain  in  the  tnwtees  to  transfer,  and  therpfora  the 
revocation  and  appointment  is  nugatory  and  of  no 
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OS  course  these  observations  do  not  apply  to 
a  esse  where  the  fee-simple  is  vested  in  the  trustees, 
h  that  case,  clearly,  one  conveyance  only  is  neces- 
sary. The  old  trustees  may  convey  by  lease  and  r^ 
lease  to  the  new  trustee,  to  the  use  of  himself  and  the 
dd  trustees  in  fee,  upon  the  trusts. 

Admitting  that  the  usual  power  of  a|^>dntmcnt  re* 
quires  the  seidn  (if  there  be  any)  in  the  old  trustees^ 
to  be  vested  in  the  new  trustees,  it  will  not  be  denied 
by  the  roost  strrauous  supporters  of  this  doctrine,  Aat 
tiife  ceremony  is  not  necessary  where  the  power  ex* 
presoly  negatives  that  construction :  the  powers  in  the 
settlement,  it  is  quite  clear,  may  be  executed  by  a  per* 
son  not  bamg  any  seisin  vested  in  him  to  serve  the 
wes ;  therefore,  to  prevent  the  necessity  of  this  ar* 
tifidal,  drcttitous  mode  of  appointing  new  trustees,  it 
nq^  be  advisable  to  expressly  declare  in  the  deed 
creating  the  power,  that  upon  the  appointment  of  any 
new  trustee  the  estate  of  the  trustees  to  preserve  con- 
tingent  remainders  shall  be  conveyed  to  the  continu* 
iag  wad  new  trustees ;  and  that  every  new  triratee 
nay  act  in  the  execution  of  the  powers,  without  te- 
iag  invested  with  the  seisin  (if  any)  in  the  old  trus- 
tees to  serve  the  contingent  or  future  uses.  The 
maal  power  of  revocation  and  new  appointment  in- 
tiodiiced  into  this  power  of  appointing  new  trustees 
ii,  bowever,  t6  be  preferred,  as  its  operation  is  now 
gmsniELy  known:  a  cbourostance  which  is  in  prac- 
tice irf^infimtely  greater  importance  ttian  the  expense 
if  SB  addition^  deed. 

The  distinctions  taken  in  a  preceding  diapter,  be^ 
tween  powers  deriving  thdr  effect  fVom  the  statute 
of  uses  and  common*law  authorities,  will  have  led 
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the  reader  to  observe,  that  the  observations  in  fte 
opening  of  this  chapter,  as  to  the  necessity  of  appoint- 
ing to  the  uses  at  once,  do  not  apply  to  commoQ4aw 
powers. 

Where  the  power  is  given  by  will,  without  a  sdrifl 
to  serve  the  estates  to  be  created,  it  is  a  mere  com- 
mon-law authority  ;  and  it  should  therefore  seemttmt 
an  appointment  by  virtue  of  such  a  power  to  i,  to 
uses,  would  not  of  itself  vest  the  legal  estate  in  il,bat 
would  give  the  legal  estate  to  the  real  objects  of  the 
appointment ;  for  the  question  is  free  from  the  tech- 
nical objection  of  a  use  upon  a  use,  and  the  single 
point  to  be  ascertained  is  the  intention.  Hie  ap- 
pointment merely  operates  as  the  designatioD  of  a 
person  to  take  under  the  veill,  a  devise  to  him,  by 
which,  either  directiy,  or  through  the  medium  of  a 
devisee  to  uses,  would  have  given  him  Ite  legal  es- 
tate according  to  the  intention  of  the  testator.  Bst 
where  the  power  is  given  through  the  medium  of  a 
devisee  to  uses,  if  it  should  be  thought  that  it  ope- 
rates under  the  statuteCz),  the  appdntment  must  re- 
ceive the  same  construction  as  an  appointment  under 
a  like  power  created  by  deed.  Powers  under  wiBs 
and  deeds  are  both  distinguishable  from  a  power  to 
convey  an  estate  under  a  letter  of  attorney.  The  es^ 
tates  raised  by  the  execution  of  a  power  (whether  it 
be  created  by  deed  or  will)  take  effect  as  if  limited  in 
the  instrument  creating  the  power.  A  devise  of  an 
authority  is  within  the  statute  of  wills(a),  and  when 
tiie  authority  is  exercised  the  estates  created  bjit 
cx>me  in  lieu  of  the  authority.  In  the  case  of  a  deed 
creating  a  power,  the  seisin  or  interest  to  serve  die 

(z)  Vide  $igfra,  p.  129.  (a)  Townsend  v.  WaUcy,  Mo.  341. 
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estates  is  actually  raised  by  the  deed  itself,  and  the 
estates  limited  under  the  power  accordingly  derive 
their  essence  from  that  seisin  ;  but  in  the  case  of  a 
common  ktter  of  attorney,  no  seisin  is  created,  nor 
does  the  eOate  pass  by  or  by  virtue  of  the  power, 
wbkh  merely  authorizes  the  attorney  to  convey  the 
estate  in  the  name  of  the  principal.  The  conveyance 
is,  ID  fiu^t,  tile  deed  of  the  principal,  and  it  is  considered 
as  executed  by  him.  It  is  therefore  necessary  that 
the  deed  should  be  an  operatiVe,  independent,  and 
sabstautive  conveyance.  If  it  be  a  feoffment,  it  must 
be  accompanied  with  livery  of  seisin ;  if  it  be  a  bar- 
gain and  sale,  it  must  be  enrolled ;  and  if  it  be  a  re- 
lease, It  must  be  grounded  on  a  bargain  and  sale,  for 
a  year  under  the  statute,  or  a  lease  at  common  law 
with  actual  entry.  And  die  land  may  consequently 
be  conveyed  to  one  to  uses,  and  the  statute  will  exe- 
cute the  iJKses.  Hie  estates  created  will  depend  sim- 
ply on  tile  instrument  in  which  they  are  contained, 
alttiough  the  deed  itself  depends  for  its  validity  as  a 
eomeyance  upon  the  letter  of  attorney,  by  virtue  of 
which  it  was  executed ;  for  the  power  must  be  pro- 
doced  before  the  deed  can  be  read  in  a  court  of  jus- 
tice(d).  And  we  may  here  dismiss  the  consideration 
of  letters  of  attorney  with  this  one  observation,  that 
the  deed  must  be  executed  in  the  name  of  the  prin- 
ctpd ;  but  where  tliat  is  done,  it  is  immaterial  whether 
the  attorney  place  his  own  name  first  or  last.  There- 
fore, an  execution  thus,  "  for  A.  B.  (the  principal), 
C.  D.  (the  attorney),  L.  8:'  is  valid(c)(l). 

h)  Johnson  v.  Mason,  1  Esp.  Rep.  89. 
e)  Wilks  V.  Backs,  2  Bast,  142. 

Sktarer^  7  Mms.  Kep.  14.    JonttU  devisees  t.  Carter^  4  Hen.  £i  Mnnf. 


t 
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It  is  usual  to  declare  io  powers  of  revocation  and 
new  appointment,  that  the  donee  may  revoke,  and 
by  the  same^  or  any  other  deed,  appoint  new  uses; 
but  it  is  clear,  that  without  this  provision,  a  power  of 
revocation  and  new  appointment  may  be  executed  by 
the  same  instrument,  unless  the  deed  creating  tiie 
power  expressly  require  distinct  deeds.  The  former 
uses  cease  ipso  facto  by  tiie  revocation,  without  entry  or 
elaim({Q.  The  instrument  is,  in  construction  of  law, 
first  a  revocation  of  the  <dd  uses,  and  then  a  limitatioD 
of  the  new  vaee(e).  Nor  is  this  the  only  ease  ia 
which  the  law  adjudges  priority  in  distinct  parts  of  one 
and  the  same  deed.  It  is  upon  this  principle  that  a 
lease  and  release  in  the  same  deed,  althoii^h  certainly 
a  very  informal  conveyance,  has  been  several  times 
ruled  to  be  a  good  conveyance,  for  jmoiity  shall  be 
supposed.  We  have  seen  that  every  power  is,  in  ef- 
feet,  a  power  of  revocation  and  new  appointment; 
and  it  is,  therefore,  in  many  cases  of  absolute  neces- 
sity  that  the  powers  should  be  aQowed  to  be  executed 
by  the  same  deed. 

Where  it  is  intended  not  to  make  an  irrevocable 
appoiitfment,  an  express  power  of  revocation  should 
be  reserved  in  the  deed  executing  the  power ;  if  it 
be  omitted  the  appointment  cannot  be  revoked^X^. 

(d)  See  poH,  sect  8. 

(e)  Digge's  cafte»  1  Sep.  164~6  resol.  8.  C.  Mo.  SOS ;  Ce.  Litt 
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Section  IL 

OF  THE  DfaTRUMKNTS    BY   WBIOH   A   FOWE1L   MAY   BE    EXECXTTED. 

Whebe  a  power  is  given  generally,  without  defin- 
ing the  mode  in  which  it  must  be  executed,  it  may 
be  exerdsed  either  by  deed  or  will ;  and  as  the  ope- 
ration of  die  instrument  will  simply  be  to  declare  the 
use,  to  serve  which  we  must  assume  that  a  sufficient 
estate  is  already  legaDy  created,  an  estate  of  freehold 
may  be  fimited  without  livery  of  seisin,  a  bargain  and 
sale  for  a  year,  or  an  actual  entry  by  the  appointee ; 
nor  is  it  necessary  that  the  power  should  be  executed 
by  deed^  a  simjde  note  in  writing,  even  unattestedi 
would  be  a  good  execution  of  the  power(a).  So  whe- 
ther it  be  a  common-law  authority  given  by  will,  or  a 
power  operating  under  the  statute  of  uses,  it  may  be 
executed  by  feoffment(&),  covenant  to  stand  seised(c), 
lease  and  release(^),  or  lease  and  release  and  fine(^), 
But  although  all  these  modes  are  effectual,  yet  they 
are  improper  appointments.  They  do  not  operate  as 
a  feoffineot,.  covenant  to  stand  seised,  lease  and  re^ 


(a)  sounders  V.  Owen,  2  Salk.  Thomas,  3  Burr.  1141;  and  see 
467;  and  see  3  Bast,  440.  Wykham,  v.  Wykham  11    Bast, 

(b)  Daniel  v.  Uplcy,  Latch,  9,  458. 

39,  1S4;  1  Jo.  137.  (rf)  Dyer©.  Awsiter,  1  P.  Wms. 

(c)  Stapleton's  case  cited  by  165  cited,  10  Mod.  34,  nom.  Gier 
Hale,  ^nef  Jaatice,  1  Ventr.  238 ;  v.  Osseter ;  IKghton  v.  Tonlinson, 
Dame  Hasting's  case,  Raym.  239 ;  1  Com.  194,  1  P.  Wms.  149. 

3  Kcb.  511  cited,  S.  C.  Right  v.  (e)  Vide  at^ra,  p.  68. 
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lease,  or  fine ;  but  as  an  appointment  of  the  estate, 
or  direction  or  declaration  of  use  under  the  pow^r. 
Therefore,  if  a  power  under  the  statute  is,  for  instance, 
executed  by  lease  and  release,  upon  which  uses  are 
declared,  the  releasee  will  be  invested  with  the  legal 
estate  by  force  of  the  statute,  and  the  real  objects  of 
the  deed  will  talce  mere  triist-estates. 

Although  where  a  power  is  not  restrained  to  be 
executed  by  deed,  ^c.  it  may  be  executed  by  a  sim- 
ple note  in  writing,  yet,  if  the  power  relate  to  red 
estate,  and  the  donee  exercise  it  by  wiUj  the  wQl,  it 
IS  said  by  most  writers,  must  be  executed  as  a  proper 
will,  and  must  consequently  be  attended  with  the  so- 
lemnities required  by  the  statute  of  frauds. 

The  cases  cited  for  this  position  are  Longford  v. 
Eyre(X),  and  Wagstaff  r.  Wagstaff(g)  ;  but,  in  the  last 
of  these  cases  the  trust  was  for  ^,  his  heirs  and  as« 
signs,  or  to  such  person  or  persons  as  he  or  they  should 
direct ;  and  Lord  Macclesfield  held  this  to  be  no  more 
than  a  common  trust  of  lands  in  fee-simple,  for  the 
last  words  were  no  more  than  what  was  implied  be- 
fore, and  expressio  eorum  quct  tacUe  insunt  nihU  ope- 
ratur.  And  in  the  first  of  the  above  cases  the  power 
was  expressly  required  to  be  exercised  by  "  xotZZ,"  or 
"  writing  in  the  nature  of  a  will^''  which  words  are 
construed  to  mean  such  a  will  as  is  proper  for  the  dis- 
position of  lands  within  the  statute  of  frauds ;  and  I 
have  not  met  with  even  a  dictum  in  the  books  that 
where  a  power  is  given  generally,  and  without  refe- 
rence to  any  instrument,  a  will  made  in  execution  of 
it  must  be  treated  as  a  proper  will  of  real  estate.    It 

ff)  1  P.  Wms.  740.  (g)  2  p.  Wmsi  25?, 


Digitized  by  CjOOQ IC 


A  POWER  MAY  BE  EXECUTED.  gQQ 

seems^indeed,  once  to  have  been  holden,  that  if  a  power, 
altfioagh  not  required  to  be  so,  was  executed  by  bar- 
gain and  saie,  the  deed  must  be  enrolled  as  a  proper 
bargsdn  and  sale ;  but  Lord  Chief  Justice  Hale  was  de- 
cidedly against  this  construction(/i).  His  is  certainly 
the  better  opinion.  And,  in  regard  to  a  ivill^  it  would 
be  rather  a  refined  distinction,  that  the  power  may  be 
executed  by  a  simple  note  in  writing  unattested ;  but 
that  if  it  be  thrown  into  the  shape  of  a  will,  it  must  be 
executed  in  the  same  manner  as  a  proper  will  of  land. 
It  must  be  admitted,  that  a  power  may  be  given  to  ap- 
point real  estate  by  will  without  any  witness(i)  ;  and 
it  would,  therefore,  be  a  great  stretch  to  hold  that 
three  witnesses  are  necessary  in  the  case  under  dis- 
cussion. 

(/i)Ii^ram  v.  Parker,  Rajm.  239;  3  Keb.  511,  538;  1  Ventr.  £90, 
291. 
(i)  Vide  stqMra^  ch.  2,  sect  1. 


Section  HL 

OF  THS    GOKTUANCE   WITH   CONDITIONS   ANNEXED   TO   A   POWER. 

We  now  come  to  the  cases  in  which  particular  cir- 
cumstances  are  required  to  attend  the  execution  of 
the  power  z  these  are  generally,  first,  a  particular  in- 
strument ;  secondly!  a  particular  mode  of  execution  j 
and,  thirdly,  conditions  not  strictly  relating  to  the  in- 
strument,  as  the  consent  of  tiiird  persons,  tender  of 
money,  or  the  like. 
Hh 
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Where  forms  are  imposed  on  the  executioii  of  a 
power,  it  is  either  to  protect  the  remainder-man  from 
a  charge  in  any  other  mode,  or  to  preserve  the  per- 
son to  whom  it  Is  given  from  a  hasty  and  unadvised 
execution  of  the  power.  In  each  case  the  cux^um* 
stances  must  be  strictly  complied  with :  in  the  first, 
it  would  be  in  direct  opposition  to  the  agreement,  te 
consider  the  estate  charged  when  the  mode  pointed 
out  is  not  adhered  to(a) ;  in  the  second,  to  dispense 
with  the  solemnities  and  forms  required  to  attend  the 
execution  of  tiie  power,  is  to  deprive  a  man  of  the  bri- 
dle which  he  has  thought  proper  to  impose  on  his 
weakness  or  frailty  of  mind,  in  order  effectually  to 
guard  himself  against  fraud  and  imposltion(ft).  Be- 
sides, the  circumstances  required  to  the  execution  of 
a  power  are  perfecfly  arbitrary,  and  (except  only  as 
they  are  in  fact  required)  unessential  in  point  of  ef* 
feet  to  the  validity  of  any  instrument  by  which  the 
power  may  be  exercised.  This  is  laid  down  and  ad- 
mirably enforced  by  Lord  E^lenborough,  Cluef  Jus- 
tice, in  the  great  case  of  Hawkins  and  Kemp(c).  There 
the  terms  of  the  power  required  that  the  revocation 
should  be  by  deed  or  instrument  in  writing,  executed 
In  the  presence  o^  and  attested  by,  three  credible 
witnesses,  and  enrolled  in  one  of  his  Majesty's  Courts 
of  Record  at  Westminster,  and  with  the  cbnsirat  and 
approbation  of  Hawkins's  wife,  his  father,  father-in-law, 
and  also  of  several  trustees,  being  in  all  nine  persons. 
The  Lord  Chief  Justice  said,  that  every  one  of  these 
required  circumstances  was  in  itself  perfectly  arbitrary, 

(a)  See  7  Yes.  Jun.  506. 

(b)  S  Cha.  Ca.  66, 107;  ud  see  Piggot  t;.  Peniice,  (km.  900. 
(c)SBMt,4ia 
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and  (except  only  as  it  was,  in  fact,  required)  unessen* 
tial  in  point  of  effect  to  the  legal  validiQr  of  any  in*' 
stniment  by  \vhich  the  old  uses  should  be  revob:ed, 
or  new  uses  declared.  It  was  in  itself  immaterial 
whe^er  the  instrument  or  writhig,  purporting  so  to 
revoke  and  declare  the  uses,  should  be  by  deed; 
iviiether  such  deed  should  be  executed  in  the  pre- 
sence of  what  and  how  many  witnesses ;  whether  it 
^uld  be  afterwards  attest^  by  the  witnesses,  and 
ultimately  enrolled  in  any  Court  of  Record ;  and  whe« 
ther  It  should  be  sanctioned  by  the  consent  and  ap- 
pToba^n  of  the  several  trustees  named  for  that  pur- 
pose. It  mi^t  (if  it  had  so  pleased  the  parties  cre- 
ating the  power)  have  been  done  by  any  writing  of 
file  persons  so  authorized,  unsealed,  unattested,  un- 
enrolled,  and  unsanctioned,  by  any  consent  or  appro* 
btttion  whatsoever. .  If  these  circumstances  were  un- 
essential and  unimportant,  except  as  they  were  re. 
quired  by  the  creators  of  the  power,  they  could  only 
be  satisfied  by  a  strictiy  literal  and  precise  perform* 
ance.  They  were  incapable  of  admitting  any  substi- 
tutioo,  because  these  requisitions  had  no  spirit  in  them 
whidi  could  be  otherwise  satisfied ;  incapable  of  re* 
oeivii^  any  equivalent,  because  they  were  in  them- 
selves of  DO  value. 

%  therefore,  a  writing  is  required,  a  disposition  by 
parti  win  be  invalid,  althou^  the  property  might  by 
law  be  so  disposed  of(d).  If  tiie  power  is  required 
to  be  ^[ecuted  by  deed  to  be  enrolled,  the  deed  must 
aecordiiis^y  be  enroDed;  if  a  particular  court  be 
named,  that  court  must  be  resorted  to(e.)    If  the 

(d)  TIamloii  «.  Attaney-       (0 IHn^^cai^  1  Bq^ ITS. 
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consent  of  particular  persons  be  required,  their  con- 
sent must  be  ohtBAnedff).  If  two  witnesses  are  re- 
quired, one  will  not  do ;  if  the  witnesses  are  to  be  of 
the  rank  of  noblemen,  commoners  m\\  not  satisfy  the 
wordd(^).  If  sufficient  subsidy-men  be  required  as 
witnesses,  sufficient  and  credible  persons  who  are  not 
subsidy-men  will  not  be  good  witnesses(A).  If  a  seal 
be  required,  an  instrument  under  hand  only  will  be 
an  invalid  exercise  of  the  power(i}.  If  the  instru- 
ment is  to  be  signled,  it  cannot  be  executed  other- 
wise(A:)(I) ;  and  if  signature  and  sealing  be  required, 
an  instrument  unsigned  will  not  be  valid  although 
sealed(f).  If  notice  is  required  to  be  given,  the  exe- 
cution of  the  power  vnll  be  void  if  notice  be  not  given 


{f)  Hawkins  v.  Kemp,  3  East,  (t)  Dormer  v.  Thorland,  a  P. 

410;  and  see  Mansell  v.  Mansell,  Wms.  506. 

Wilm.  36,  (*)  Birdc  v.  Stride,  Bridg.  £1, 

(g)  Bath  and  Montague's  case,  cited. 

3  Cha-  Ca-  55.  2  Freem.  193,  af-  (/)  Thajer  v.  Thayer,   Palm, 

firmed  in  Dom.  Proc.  IIS;  Blockville  v.  Ascot,  2  Eq. 

(h)  Kibbet  v.  Lee,  Hob.  312;  Ca.  Abr.  659,  side-note, 
see  3  Cha.  Ca.  90« 

(I)  The  statute  of  frauds  (29  Car.  2,  c.  3,  s.*  5,)  requires  wills  of 
lands  to  be  in  writing,  and  signed  by  the  devisor.  Upon  the  authori- 
ties it  is  a  question  whether  sealing  is  not  signing  (Lemayne  v.  Stan- 
ley, 3  Lev.  1 ;  liee  v.  Libb,  1  Show.  69;  Wameford,  v.  Wameford, 
2  Str.  764;  Sm^th  «.  Evans,  1  Wils.  313;  Grayson  ©.Atkinson,  2 
Yes.  454 ;  Ellis  v.  Smith,  1  Dick.  225,  1  Yes.  Jun.  11 ;  see  2  Bla.  Com. 
306;  Dougl.  244,  2d  edit ;  ncvte.  Dime  v.  Munday,  Sid.  362,  was  be- 
forJB  Ae  statute).  But,  without  question,  if  the  point  should  ever  call 
for  a  decision,  it  woulcl^^  in  conformity  to  the  express  wonUof  the  sta- 
tute, and  tiie  general  opinion  of  the  Profession,  be  holden  that  sealing 
is  not  8i|puiig;  see  l^lorisoii  v,  TunG|our>  18  Yes.  jun.  175. 


Digitized  by  CjOOQ IC 


(HP  THE  COMPLIANCE  WITH  CONDITIONS.      813 

aceordioglyCm).  And  so  in  every  case  that  the  inge* 
niiity  of  man  can  devise,  the  terms  of  the  power  must 
be  complied  v?ith. 

But  whe^e  the  appointment  is  to  a  charity,  any  writ- 
ing, however  informal,  as  an  execution  of  the  power, 
is  good  as  an  appointment  within  the  statute  of  chad- 
taWe  uses(w) ;  for  this  statute  supplies  all  defects  of 
assurance  which  the  donor  vras  capable  of  making(o). 
The  intent  of  the  statute,  it  has  been  ssud,  was  to  make 
the  ^position  of  the  party  as  free  and  easy  as  his 
mind,  and  not  to  oblige  him  to  the  observance  of  any 
forms  or  ceremony(;>).  By  an  act  of  George  the  Se- 
ccMid(9),  ^fis  to  eharitaUe  uses  are  required  to  be 
made  by  deed,  indented,  sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  witnesses,  twelye 
months  at  least  before  the  death  of  the  donor,  and  the 
deed  must  be  enrolled  in  the  Court  of  Chancery  within 
six  calendar  months  after  it  is  executed.  Now  this 
act  can  no  more  be  considered  as  a  repeal  of  the  sta- 
tute of  charitable  uses  than  the  statute  of  frauds  can 
of  tile  statute  of  wQls.  And  it  therefore  still  seems, 
that  if  in  an  appointment  the  solenmities  imposed  by 
the  act  of  George  the  Second  are  attended  to,  the  gift 
wid  operate  as  an  appointment  under  the  statute  of 
charitable  uses,  although  the  instrument  is  not  exe- 
cuted in  the  manner  required  by  the  instrument  cre- 
ating &e  power.    But  as  the  act  of  George  applies 


(Ai)Wardr.l4eiithal,  1  Sid.  314.        (p)  Attorney-General  v.  Rje,  d 

(a)  45  EiisL.  c  4  ;  Pig^t  v.  Pen-     Vem.  453. 
ric«,  COTa.  250  ;  Prec.  Cha.  471.  (q)  9  Geo.  II.  c.  36. 

(0)  Attorney-General  r.  Burdet, 
2  Vera.  755. 
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as  well  to  appointments  under  powers  as  to  original 
conveyances,  if  the  donee  wish  to  appoint  to  charita- 
ble uses,  although  under  the  power  he  might  appoint 
by  a  simple  note  in  writing  unattested,  yet  be  must 
conform  to  the  directions  of  the  act. 

But  to  return,  the  rule  that  every  circumstance  re* 
quired  to  the  execution  of  a  power  must  be  strictly 
attended  to,  is  so  dear  and  plain  a  rule,  that  we  might 
here  dismiss  this  part  of  our  subject,  were  there  not 
many  cases  in  wiiich  particular  expreswrns^  imponng 
restraints  on  powers,  or  modes  of  executing  them, 
have  received  a  judicial  exposition.  I  proceed,  there- 
fore,  to  conisider  these  cases  in  the  order  before  pro- 
posed ;  and  although  the  courts  cannot  dispense  with 
flie.  form  prescribed,  yet  we  shall  find  that  tbey  in 
general  incline  to  put  a  liberal  construction  on  the 
words  of  the  power. 


And  first  as  to  the  instrument. — ^If  a  deed  is  express- 
V  required,  the  power  cannot  be  executed  by  vrilL 

This  was  dedded  by  Sir  Joseph  Jekyll  in  tiie  case 
of  Woodward  v.  Hasley(r}(I),  in  which  a  power  of 

(r)  Rolls,  Feb.  irsr,  MS. 

(I)  According  to  the  Registrar's  book  the  power  was,  **  by  any  deed 
or  deeds  in  writing,  under  his  hand  and  seal,  and  sealed  and  delivered 
by  him  in  the  presence  of  three  or  more  credible  witnesses,  to  reToke» 
make  void,  alter,  or  change,  any  of  the  uses,  &c  therein  limited ;  and 
by  the  same  deed  or  deeds,  or  any  other  deed  or  deeds,  in  writing 
under  bis  hand  and  seal,  and  by  him  sealed  and  delivered  in  the  fwe- 
•ence  of  three  or  more  credible  witnesses,  to  limit  new  uses.''  It  is 
said  in  Mose.  46,  that  the  Master  of  the  Bells  heU  the  wiH  to  bea 
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reTocatfoQ  by  deed  sealed  and  delivered  was  holden 
not  to  be  weU  executed  bj  a  will,  although  sealed  and 
delivered,  and  the  decree  veas  affirmed  by  Lord  Chan- 
cellor £1^  who  said,  that  factum  was  a  technical 
word,  and  as  weU  known  in  the  law  as  a  fine  or  re> 
covery,  and  that  a  wfll  could  not  be  a  deed.  The 
same  point  was  decided  in  the  case  of  the  Earl  of 
DarliQgton  v.  Pulteney(<},  in  which  the  former  case 
was  not  dted.  Lord  Mansfield  took  up  the  question 
in  tiie  same  way.  He  sud  the  power  was  emphati. 
cally  reserved  to  be  executed  by  "  deed."  Now,  the 
word  deed,  in  the  understanding  of  law,  has  a  techni- 
cal i^ification  to  which  a  wilt  is  in  no  respect  appli- 
cable. This  opimon  was  given  upon  a  case  sent  out 
of  the  Court  of  Chancery,  and  Lord  Chancellor  Ba- 
thurst  decreed,  according  to  the  certificate  of  the 
Court  of  King's  Bench,  that  the  power  was  not  well 
executed. 

And  Hie  converse  of  the  foregoing  proposition  holds 
eqini&y  true :  a  power  to  be  executed  by  will  cannot 
be  executed  by  any  act  to  take  effect  in  the  ltfe4ime 
(fihe  donee  of  the  power.    This  was  laid  down  by 

rerocatkm,  fant  the  Rq^strar's  book,  in  this  respect,  agrees  with  die 
above  iwte ;  Keg.  Lib.  B.  irST,  fo.  S12.  Upon  the  appeal  to  the  Chan- 
cellor, he  directed  the  pmnt  to  be  tried  at  law  in  an  action  of  eject- 
■keat.  Beg.  lib.  B.  ITSO",  fo.  353.  In  the  next  year,  upon  the  plaln- 
tiFt  petition,  this  order  was  directed  to  be  entered,  Reg.  Lib.  B.  1728, 
io.  454.  I  searched  to  the  end  of  the  year  1731.  without  meeting  with 
an/  faster  trace  of  the  cause. 

<•)  Cowp.  £60,  confirmed  by  and  see  Bushell  0.  Bushell,  1  Rep. 
Doe  V.  Lady  Cavan,  5  Term  Rep.  Temp.  Redesdale,  96 ;  4  Taunt* 
ser;6Bro.P»C.byTombLl755    297. 
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/icke  in  the  case  of  Whaley  v.  Drunh 

He  said,  that  where  a  power  is  given  to 

instate  by  will,  the  person  having  the  power 

iecute  it  by  any  act  in  his  life-time.    But  the 

Haw        /umstance  of  the  estate  being  limited  to  A 

for  life,^and  ''  after  his  death,"  or  ''  then,"  to  be  at  ins 

disposal,  will  not,  by  implication,  restrain  the  execu- 

tion  of  the  power  to  a  will(f/) ;  although  it  has  been 

recently  decided  that  a  devise  to  the  testator's  wife 

for  her  life,  and  also  at  her  disposal  afterwards  to 

ieapoe  it  to  whom  she  pleased,  gave  her  a  power  of 

disposition  by  will  only,  by  reason  of  the  word  leave, 

whidi  was  not  properly  applicable  to  a  disposition  by 

deed(a?). 

In  a  recent  case,  Thomas  Grace  by  his  will  gave 
to  his  wife  Mary  Grace  4,000L  or  whatever  surplus 
might  arise  after  the  moiety  left  to  his  two  minor  chil- 
dren, subject  to  a  priviso  therein  contained,  (that  is  to 
say)  that  she  should  enjoy  the  interest  thereof  for  her 
natural  life,  and  dispose  of  the  same  to  such  of  her 
children  which  he  should  leave  as  she  shonld  devise 
and  think  proper.  It  was  insisted  that  the  power  was 
confined  to  a  will.  In  favour  of  the  contrary  con- 
struction,  Tomlinson  v.  Dighton,  l  P.  Wms.  149; 
AnoQ«  8  Leo.  7I9  c  108  ;  Goodtitle  v.  Otway,  s  Wils. 
6 ;  Lord  Ormond's  case,  Hob.  348,  were  relied  upon, 
and  the  case  was  distinguished  from  Doe  and  Thorley, 


(0  Ch.  Easter  Term.  1745,  MS.  (ti)  Anon.  3  Leo.  71 ;  Tomlin- 

Reg.  Lib.  B.  1744,  fo.  150;  see  son  v.  Dighton,  1  Com.  194.  1  P. 

Reid  V.  Shergold,  10  Ves.  jun.  370;  Wms.  149 ;  ex  parte  Williams,  1 

Anderson  v.  Dawson,  15  Yes.  jun.  Jac.  &  Walk.  89. 

53iL    See  and  consider  HeaUey  (a?)  Doe  v.  Thorlej*  10  East, 

«•  Thomas,  ib.  596.  438. 


t^' 
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10  Eist,  438 ;  and  the  case  was  decided  accordingly. 
Sir  William  Grant  was  clearly  of  opinion  that  the 
power  was  not  confined  to  a  will.  If  the  bequest  had 
been  to  her  for  life,  and  then  to  devise  as  she  might 
tlunk  proper,  there  the  word  devise  would  have  ad- 
mitted  but  of  one  sense ;  but  here  it  is  as  she  shall 
cfispose,  which  admits  of  two  constructions,  and  this 
means  as  she  should  think  right.  Suppose  you  trans- 
late devise,  as  she  shall  bequeath  by  will ;  how  then 
would  it  read  ?  To  dispose  thereof  as  she  shall  be- 
queath by  will  and  think  proper,  therefore  she  has  a 
general  power(t/), 

A  power  tt)  appoint  by  will,  or  otherwise^  Mdll  of 
course  authorize  an  appointment  by  deed(2;).  So 
where  the  bequest  was  of  personal  property  to  the 
separate  use  of  the  wife,  for  life,  and  after  her  death 
to  such  persons  as  she  by  any  will,  or  appointment^  to 
be  by  her  signed  and  sealed  in  the  presence  of  one 
or  more  witness  or  witnesses,  should  appoint,  and  in 
defiiult  of  such  will  or  appointment  over  it  was  held 
that  she  might  appoint  by  deed(a). 

ftit  under  a  power  to  appoint  by  deed  or  will  so  as 
in  every  such  deed  a  power  to  revoke  by  deed  was 
contained,  the  Vice-chancellor  was  of  opinion,  al- 
though it  was  not  necessary  to  decide  the  point,  that 
an  appointment  by  deed,  with  a  power  of  revocation 
by  feed  or  wUl^  was  not  authorized  by  the  power. 
This  seems  to  deserve  re-consideration,  because  the 
draee  might  reserve  a  power  to  revoke  by  deed  or 


(y)  Grace  «.Wa8on,RoU8.  MS.        (a)  Wells  v.  Faron,  V.  C.  2r 

Oct  1811.  Nov.  1818,  MS.  the  cause  stood 

{z)  Irrin  v.  Fairer,  19  Vcs.  86 ;  over  on  anotiier  point 
vkd  see  Van  v.  Barnett,  ib.  1 10. 

I  i 
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will,  although  not  authorized  to  do  so  by  the  instni* 
ment  creating  the  power.  The  original  power  ^as 
to  appoint  by  deed  or  will.  The  donor  appears  only 
to  have  been  anxious  that  an  irrevocable  appointment 
should  not  be  made.  The  power  of  revocation  re- 
served was  only  tantamount  to  the  original  power. 
The  donee  might,  without  doubt,  have  in  several  ways 
effectuated  the  same  object.  She  might  have  appoint- 
ed by  deed  to  such  uses  as  she  should  appoint  by  will, 
with  a  power  in  the  deed  to  revoke  by  deed.  Slie 
might  have  appointed  by  deed  to  herself  absolutely 
with  a  power  to  revoke  by  deed,  and  of  course  she 
could  devise  her  interest,  and  the  will  would  be  ope- 
rative if  the  appointment  to  herself  remained  unre- 
voked by  deed.  The  power  which  she  reserved  was 
the  same  thing  in  effect(d). 

In  favour  of  the  intention,  a  settlement  to  the  use 
of  a  man's  will  might,  perhaps,  be  construed  to  mean 
not  simply  a  disposition  by  testament,  but  any  dispo- 
sition by  deed  or  otherwise.  This  question  arose  in 
the  reign  of  James  the  First,  upon  a  dispute  between 
the  Earls  of  Ormond  and  Desmond,  who  bound  them- 
selves in  a  penalty  of  100,0002.  each  to  abide  by  the 
King's  award.  The  case  was  sitaply  this :  The  then 
late  Earl  of  Ormond  suffered  a  recovery  of  certain 
estates  to  the  use  of  his  last  will.  By  writing  under 
his  hand  and  seal  he  declared  that  the  recoverors 
should  stand  seist'.d  to  certain  uses.  The  question 
was,  whether  he  could  revoke  the  uses.  The  case 
was  referred  to  the  two  Chiefs,  Montague  and  Ho- 
bart,  and  Justice  Dodridge.  They  all  agreed,  that 
the  fee  resulted  to  the  Earl  in  the  mean  time.     And 

(h)  PhilUps  V.  Phipps,  V.  C.  M.  T.  1818,  MS. 
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Montague  appears  to  have  thought  that  the  settle- 
ment  took  effect  out  of  his  interest,  and  not  as  an 
execution  of  his  power ;  and  he  accordingly  held  that 
it  was  not  revocable.  Hobart  and  Dodridge,  on  the 
contrary,  held  that  the  instrument  operated  as  an 
execution  of  the  power,  and  ^  that  the  uses  were  al- 
ways revocable,  because  they  were  grounded  upon 
the  recovery,  which  was  to  the  use  of  his  will,  which 
was  always  sutg'ect  to  change.  Secondly,  they  held, 
that  the  recoverors  were  seised  to  the  use  of  his  last 
wiO,  which  was  not  to  be  understood  a  testament  only^ 
hut  to  he  extended  unto  any  other  voluntary  disposition 
or  gralmty  whatsoever.  However,  upon  this  differ- 
ence of  opinion,  the  King  took  the  opinion  of  some 
of  the  other  Judges,  who  agreed  with  Montague,  and 
so  the  pdnt  in  question  was  not  decided(c). 

The .  point  in  the  foregoing  case  is  not  likely  to 
arise  at  this  day,  because  uses  are  generally  declared 
in  a  more  formal  manner*.  And  it  is  clearly  distin- 
goidiable  from  a  power  to  appoint  by  will,  for  in  this 
case  the  word  "will"  evideutiy  points  to  the  instru- 
laent;  but  in  Lord  Ormond's  case  the  declaration  to 
the  use  of  the  EarPs  will  was  considered  to  mean  ra- 
ther the  mind  of  the  donee  than  the  instrument  by 
vhich  his  intention  was  to  be  expressed.  But  even 
if  it  should  be  so  considered,  yet  as  the .  law  now 
stands,  unless  the  execution  was  testamentary,  it 
shodd  seem  that  it  could  not  be  revoked  without  an 
express  power  reserved. 

However,  it  is  clear,  that  even  where  a  power  is  re- 
ared to  be  executed  by  "  the  will,"  or  "  last  will 

(0  Earl  of  Ormond's  case.  Hob.  348 ;  see  3  Cha.  Ca.  64, 100 ;  and 
Sh^herd  v.  Spencer,  1  Keb.  821. 
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and  testament,"  of  the  donee  of  the  power,  an  inatru- 
ment,  although  sealed  and  delivered  as  a  deed,  will, 
if  testamentary  in  its  nature,  be  a  good  executiou  of 
the  power. 

Thus,  in  a  case  in  Djer{d\  where  the  uses  of  a  re- 
covery were  declared  to  be,  to  perform  the  will  of  the 
person  who  suffered  the  recovery,  he  executed  the 
power  by  a  deed  indented  and  sealed,  the  question 
was  whether  he  could  change  the  uses.  Dyer  and 
other  Judges  held  that  he  might  well  alter  his  vrill, 
for  the  deed  was  qiuisi  a  will,  whicli  is  changeaUe. 
In  this  case,  therefore^  the  point  was  taken  for  granted. 
Lord  Chief  Justice  Treby,  in  adverting  to  the  case, 
said,  that  the  instrument  was  a  will;  for  though  it 
were  in  the  form  of  an  indenture  between  several 
parties,  yet  when  he  says  he  wills  so  and  so,  after  he 
had  recited  a  power  to  declare  by  will,  this  must  be 
taken  for  a  vnll,  or  it  is  no  execution  of  the  power(^). 
And  it  is  now  well  settled  by  a  series  of  decisions, 
that  if  the  instrument  executing  the  power  is  in  its 
nature  testamentary  the  mere  circumstance  of  its  be- 
ing in  the  form  of  a  deed  upon  stamps,  and  sealed  and 
delivered  in  the  usual  way  as  a  deed,  will  not  prevent 
it  from  operating  as  a  m\\(fX]). 


(cf)  Anonymous,  Dyer  314  a.  pi.  117;   Habergham    v.  Vincent,  2 

97.  Ves.  Jun.  204 ;  and  see  Devcrcnx 

(e)  See  3  Cha.  Ca.  86 ;  and  see  v.  Moor,  1  Keb  697 ;  Trimmer  r. 
ib.  64.  Jackson,  4  Bum's  Eccle.  Law,  jk 

(f)  Hixon  V.  Wytham,  1  Cha.  130,  cited. 
Ca.  248 ;  Green  v.  Proude,  1  Mod. 

(I)  In  the  Attorney  General  v.  Bartlett,  3  Price,  368,  three  Judges 
Against  Wood,  B.  held  that  a  roluntary  deed,  assigning  leasehold  and 
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Moore,  in  his  celebrated  argument  in  Lord  Buck- 
burst's  case(jr),  cites  Lord  Awdley's  case  in  a  manner 
which  has  induced  an  inference,  that  a  power  to  be 
executed  by  will  cannot  be  exercised  by  an  instru- 
ment in  the  shape  of  a  deed.  The  case  is  reported 
in  Dyer(A),  and  in  Leonard(t).  A  recovery  was  suf* 
fered  by  Lord  Awdley  to  the  use  that  the  recoverors 
sboold  perfixtn  his  will ;  he  afterwards,  by  deed,  di- 
rected  them  to  stand  sdsed  to  certain  uses,  amongst 
others,  to  make  an  estate  to  him  and  his  wife  in  tail. 
And  it  was  determined,  after  great  consideration,  that 
the  use  was  not  chimged,  for  this  could  not  be  his  will 
to  ti^e  eifeet  by  his  death,  because  it  appeared  the  es- 
Me  was  to  be  executed  in  his  life4ime.  Lord  Awdley 's 
case,  therefore,  merely  proves  what  has  been  already 
stated,  that  the  act  must  be  testamentary,  or  the  exe- 
CBtioaof  the  power  is  void(l). 

Where  a  person  is  tenant  for  life,  with  a  power  to 
appoint  tfie  inheritance  by  wUl  only,  and  is  desirous 
to  sell  the  fee-simple,  he  may  convey  to  the  purchaser 
hr  a  Jong  term  depending  on  his  life,  and  exercise 

personal  esUte,  under  which  the  grantor  was  entitled  for  Jife,  with  a 
power  of  revocation,  and  which  he  confirmed  by  his  will,  was  a  testa- 
neotaiy  iiiBtnuneiit  within  the  stamp-act  The  opinion  of  the  Profes- 
skm  is  andoubtedlj  with  Mr.  Baron  Wood.  The  case  must  be  referred 
to  its  particular  circumstances.  It  cannot  be  denied  that  a  man  may 
vukt  a  valid  voluntary  settlement  by  deed  to  avoid  the  payment  of 
the  legacy-duty,  reserving  to  himself  a  life-estate  and  a  power  of  re- 
vocatioa*  and  of  course  bis  subsequent  ratification  of  the  settlement 
by  ills  will  cannot  ^ve  the  settlement  a  testamentary  operation. 

(f)  li<>.  515, 516.  {%)  2  J^o..l59;  4  Leo.  166, 

(A)  166  a.  334  b.  pi.  37.  210. 


£(1)  See  MOedge  ▼.  Lamar,  4  Detani.  Chi.  Rep.  617,  tad  Jackt  et  ux,  v.  JBendtnm^  I 
CkuL,  R^.  549.] 
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the  power  in  the  purchaser's  favour  by  will,  and  co- 
venant  not  to  revoke  it.  The  title  of  course  Will  be 
incomplete  during  the  vendor's  life,  as  he  may  choose 
to  revoke  the  will,  and  drive  the  purchaser  to  his  re- 
medy under  the  covenant :  so  he  may  revoke  the  will 
by  a  clandestine  act,  and  leave  no  assets  to  answer  the 
breach  of  covenant.  But  if  a  purchaser  be  willing  to 
incur  the  risk,  no  objection  can  be  raised  to  the  execu- 
tion of  the  power  should  it  ultimately  take  effect.  It 
is  a  mistake  to  call  it  an  execution  by  deed,  for  the 
donee  has  still  full  power  to  revoke  the  will :  the  per- 
formance of  the  covenant  cannot  be  enforced,  but 
damages  only  can  be  recovered  for  a  breach  of  it. 

Although  a  will  is  not  a  good  execution  of  a  power 
to  be  executed  by  a  deed^  yet  wherein  the  instrument 
creating  the  power,  words  are  thrown  in  by  a  general 
comprehensive  sense,  as  "  writing"  or  "  instrument," 
the  court  will  take  advantiage  of  them  in  favour  of  the 
intention,  and  deem  a  will  within  the  meaning  of  the 
power,  although  in  vulgar  acceptation  the  words  point 
to  a  deed.  Hiis  was  admitted  by  Lord  Mansfield  in 
Lord  Darlington's  case. 

The  leading  case  on  this  point  is  Kibbet  and  Lee, 
reported  by  Lord  Chief  Justice  Hobart.  There  a 
power  of  revocation  in  a  settlement  was  required  to 
be  executed  ^^  by  writing  under  his  hand  and  seal,  and 
by  him  delivered  in  the  presence  of  three  credible 
witnesses,"  and  and  then^  and  from  thenceforth^  the 
uses  should,  be  void.  The  donee  of  the  power  re* 
voked  the  settlement  by  wUl  under  his  hand  and  seal, 
and  by  him  delivered  in  the  presence  of  four  wit- 
nesses. Hutton,  Justice,  held,  that  the  words  were 
to  be  understood  of  a  deed,  according  to  vulgar 
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speech,  and  the  rather,  because  in  such  clauses  the 
lastwfll  is  especially  mentioned;  but  Hobart,  Chief 
Justice,  Warburton  and  Winch,  Justices,  determined 
ttiat  the  will  was  good,  because  the  revocation  was  to 
be  taken  liberally,  and  the  execution  of  it  favourably ; 
and  tbey  held,  that  if  the  words,  ^  then,  and  from 
thenceforth,"  were  repugnant,  they  were  surplusage, 
and  of  no  force(A:). 

This  doctrine  was  carried  to  its  utmost  extent  in  a 
leading  case  in  the  House  of  Lords(Q.  The  power 
was  to  revoke  by  any  writing  under  the  hand  and 
seal  of  the  donee,  attested  by  two  or  more  credible 
witnesses ;  and  by  the  same^  or  any  other  deed^  to  limit 
new  uses.  This  power  was  exercised  by  will  in  wri- 
tir^  under  the  donee's  hand  and  seal,  and  attested  by 
the  proper  number  of  witnesses.  And  in  favour  of 
the  execution  of  the  power  it  was  insisted,  that  to  con- 
fine the  execution  of  the  power,  as  if  designed  to  be 
by  deed  only,  by  reason  of  the  latter  words  in  the 
prosiso  [bythesame^  or  any  other  deed^^  and  to  infer 
from  (bence,  that  the  writing  expressly  mentioned  in 
the  former  part  of  the  power,  and  referred  to  even 
in  this  latter  braneh  of  it,  must  be  only  such  a  writing 
as  was  ID  point  of  law  a  deed^  would  be  to  mako  a  con- 
stnictioQ  of  the  power  directly  contrary  to  the  former 
part,  which  enabled  her  to  revoke  the  old  uses  hy  any 
wrUingj  as  well  as  to  the  latter  part  of  it,  which  ena* 
Wed  her  to  appoint  new  uses  by  the  same  [writing^^ 
and  would  be  to  defeat  and  take  away  the  operation 

(it)  Hob.  312;  S.  C.  Litt  Rep.        (/}  Countess  of  Roscommon  v* 

218,  cited,  nom.  Hubbard's  case  ;  Fowke,  4  Bro.  P.  C.  523 ;  see  Doe 

and  see  ib.  p.  Ill ;  andseeXylley  v.  Hollowaj,  1  Stark.  431 ;  Ed- 

r.  Peirce,  Cro.  Car.  376.  wards  v.  Edwards,  3  Madd.  197. 
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of  plain  and  clear  words  by  implication  and  inference 
only.  And  the  Judges  delivered  their  opinion,  that 
this  xoriting  was  a  good  execution  of  the  power ;  and 
a  decree  was  made  accordingly.  The  power,  there- 
fore, was  read  as  if  it  bad  expressed  that  new  uses 
might  be  limited  by  the  same  [writing],  or  any  other 
deed. 

Nor  will  the  circumstances  of  the  power  being  given 
to  two,  and  the  survivor  of  them,  vary  the  construc- 
tion in  regard  to  the  survivor's  right  to  appoint  by 
will,  although  the  power  could  not  have  been  executed 
by  will  during  the  joint  lives  of  the  partie8(m). 

In  treating  of  the  instrument  by  which  a  power 
may  be  exercised,  it  is  necessary  to  consider  in  what 
cases  the  power,  although  in  one  clause,  gives  distinct 
authorities. 

In  the  case  of  Fitzgerald  and  Fauconberge(n);  a  set- 
tlement was  made  by  Fowler,  and  the  recital  express- 
ed the  intention  of  the  settler  to  reserve  power  to  him- 
self to  alienate  the  estate,  ifo.  and  in  the  deed  was  a 
proviso  that  the  set^or  might  grant,  sell,  or  demise  the 
estate  at  his  pleasure,  or  by  any  deed  or  writing  under 
his  hand  and  seal,  ^c.  revolce  the  old  uses  and  declare 
new  ones,  and  several  particular  powers  were  given  to 
him,  to  the  execution  of  which  witnesses,  ^c,  were  re- 
quired. Fowler  afterwards  conveyed  the  estate  with- 
out observing  the  solemnities  required  by  the  latter 
part  of  the  first  proviso.  And  it  was  after  great  con- 
sideration, determined  by  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  and  Reynolds,  Chief  Baron,  that 
Fowler  had  under  the  proviso  two  distinct  powers, 

(m)  Buniet «.  Mann»  1  Vea.  187. 

(fi)  Fitz.  207 ;  see  Wright  v.  Barlow,  infra,  s.  2. 
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one  to  sell  the  estate  without  observing  any  formali- 
ties, the  other  to  revoke  and  declare  new  uses  in  the 
.  manner  required  by  the  latter  part  of  the  power.  The 
decree  was,  after  a  hearing  of  four  days,  confirmed 
by  the  Hmise  of  Lords,  upon  the  opinion  of  six  Judges 
agsunst  Mr.  Justice  Fortescue(o).  The  Judges  deli* 
vered  their  opinions  seriatimip) ;  and,  notwithstanding 
the  opinion  of  the  majority  of  the  Judges,  it  was  (as 
shears  by  the  manuscript  account  of  the  judgment 
indorsed  on  the  printed(9)  cases)  moved  to  reverse 
the  decree ;  but  upon  the  question  being  put,  the  mo- 
tion was  negatived  by  S2  against  18. 

This  was  certainly  a  very  particular  case;  but  it 
TOBj  be  considered  an  authority  to  this  extent,  that 
where  two  powers  are  given  in  the  same  clause,  both 
enabling  the  same  act,  and  the  second  power  is  intro- 
duced by  the  diigunctive  conjunction  ^^  or,"  and  the 
circumstances  required  to  the  execution  of  the  power 
are  in  the  latter  part  of  the  proviso,  and  do  not  ex- 
pressly refer  to  the  former  part,  the  powers  are  dis- 
tinct and  the  first  may  be  exercised  by  even  a  simple 
note  in  writing  unattested.  It  is  evident,  that  upon 
idndple^  the  case  is  much  stronger  where  the  words 
of  the  clause  authorize  distinct  acts ;  as  where  the 
first  is  to  jointure,  and  the  second  to  revoke  the  uses. 
It  was  one  circumstance,  perhaps,  in  the  above  case 
in  &vour  of  the  construction  which  the  proviso  re- 
cdved,  that  the  solemiMes preceded  what  was  deemed 
the  second  and  a  distinct  power.  The  case  would 
have  been  less  strong  had  the  solemnities  imposed 
been  inserted  at  the  latter  end  of  the  entire  proviso. 

(o)  S  Bro.  P.  C.  543.  (q)  See  printed  cases,  Dom. 

(p)  See  Jounu  Dom.  Proc  vol.    Proc  1730,  c*  4S. 
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And  here  we  may  notice  a  case  where  the  proviso 
was,  that  the  doi^e  might  by  his  own  proper  hand- 
writing,  to  be  written  or  indorsed  on  the  indeniare, 
revoke  the  uses  therein,  and  the  court  denied  that 
the  revocation  ought  to  be  by  writing  on  the  inden- 
ture, and  held,  that  it  might  be  by  other  writings  as 
well  as  indorsement(r).  There  appears,  however, 
to  have  been  considerable  difficulty  in  the  way  of  this 
decision. 

But  where  only  one  power  is  given,  and  it  is  autho- 
rized to  be  executed  by  different  instruments,  although 
the  ceremonies  required  to  the  execution  are  not 
stated  after  each  instrument,  yet  they  will  relate  to 
both.  This  is  the  case  of  Dormer  and  Thurland(5). 
There  a  power  was  given  to  be  executed  ^^  by  his  last 
will,  or  any  writing  purpoiling  to  be  his  last  will,  un- 
der his  hand  and  seal,  attested  by  three  or  more  cre- 
dible witnesses."  The  power  was  exercised  by  a 
will  duly  executed  according  to  the  statute  of  frauds, 
but  it  was  not  sealed.  Lord  Chancellor  King  held, 
that  the  will  was  a  good  one,  the  power  being  in  the 
diqunctive  ;  but  a  case  was  referred  to  tiie  Judges  of 
the  King's  Bench,  who  determined  that  the  will  was 
void  as  a  charge,  for  want  of  being  sealed,  and  conse- 
quently that  the  power  was  not  in  the  disjunctive. 
Lord  Mansfield,  in  adverting  to  this  case(;),  said,  that 
^'  Lord  King  was  of  opinion,  that  it  was  a  good  exe- 
cution of  the  power,  because  by  wifl,  and  I  own  1 
should  incline  to  that  opinion/'  But  as  we  have  seen, 
the  question  was,  whether  the  will  ought  not  to  have 

(r)  Lcstrange  v.  Temple,  1  Keb.  357. 

(s)  2  P.  VV^ms.  506 ;  see  )ones  v.  Clouzh,  2  Vcs.  365. 

(0  Cowp.  268. 
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been  sealed ;  for  if  the  power  required  that  solemnity, 
^  power  being  executed  by  wUl^  could  not  vary  the 
ease.  In  the  case  oi  Ross  and  £wer(t4),  the  case  of 
Dormer  aiid  Thurland  was  recognised  and  acted  upon 
as  an  anthority.  The  power  in  this  last  case  was  to 
appoint "  by  her  last  will  and  testament  in  writing,  or 
i^r  writing,  uMer  hand  and  seal,  to  be  attested  by 
two  or  more  -credible  witnesses."  And  Lord  Hard^ 
wicke  held,  that  the  latter  words  in  the  clause,  '^  un- 
der her  hand,''  fi^c.  were  referrible  as  well  to  the  will 
as  to  the  other  writing.  However,  in  the  case  of 
Doe  T.  Moigan(ar),  where  the  power  was  to  appoint 
^*  by  deed,  or  will,  signed  in  the  presence  of  three 
witnesses^''  it  was  not  necessary  to  decide  the  point, 
and  the  cases  bearing  upon  it  were  not  cited ;  but 
Lord  KenyoQ,  Chief  Justice,  in  delivering  judgment. 
Slid,  that  if  it  were  material  to  decide  that  point,  he 
sbooid  think  that  an  appointment  by  deed  would  have 
beea  good,  though  not  executed  in  the  presence  of 
Aree  i/^taesses,  and  that  that  number  of  witnesses 
otdy  applied  to  an  appointment  by  will.  And  in 
Moreton  v.  Lees(y),  where  the  power  was  '•  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  him  duly 
%ied,  sealed  and  executed,  or  by  his  last  will  and 
te^ment  in  writing,  to  be  by  him  signed,  sealed,  pub- 
fchcd  and  declared  in  the  presence  of  three  or  more 
crediUe  witnesses,"  it  was  held  that  an  execution  by 
deed  was  valid,  although  not  attested  by  three  wit- 
nesses. The  distinction  between  the  cases  of  Dor- 
mer and  Thurland,  and  Ross  and  Ewer,  and  the  case 
of  Moreton  v.  Lees,  is  this :  In  those  cases  the  will 

(u)  3  Atk,  156.  1819,  decided  upon  a  special  case 

(x)  7  Term.  Rep.  103.  reserved  before  Richards,  C.  B. 

(y)  C.  P.  Lancaster  March  Ass.    and  Wood,  B.  at  Serjeant's  Inn. 
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was  the  first  instrument  referred  to,  and  it  was  a  rea* 
sonable  presumption  that  the  three  witnesses  were  in* 
tended  to  be  required  to  the  execution  of  the  will; 
but  in  Moreton  v.  Lees  the  deed  was  the  first  instru- 
ment mentioned,  and  the  solemnity  of  three  witnesses 
is  not  often  imposed  on  an  execution  by  deed,  and 
the  words  in  that  case  were  satisfied  by  raferring  to 
the  will  which  immediately  preceded  them. 

In  Hardin  v.  Warner,  where  the  power  was  to  re- 
voke upon  tender  of  a  gold  ring,  or  a  pair  of  gloves 
of  i»d.  price,  or  i2d.  in  money,  it  was  held  that  the 
price  of  i&d.  extended  to  the  gloves  only(z),  on  the 
ground,  it  seems,  that  it  could  not  be  presumed  that 
a  ring  is  of  so  small  a  value  as  ad.  for  it  imports 
value  in  Jtself(a). 

We  may  here  observe,  that  where  several  modes 
of  executing  a  power  are  stated,  the  donee  may,  in 
the  absence  of  a  direction  to  the  contrary,  execute  it 
in  which  of  the  ways  he  please.  Thus,  wherfe  a 
power  was,  that  the  wife  might  make  a  will  in  the 
presence  of  the  husband,  unless  he  refused,  or  in  the 
presence  of  J.  &,  or  two  such  persons  as  she  should 
appoint,  it  was  determined  to  be  in  the  wife^s  election 
to  execute  in  which  of  the  three  ways  she  choBe(A). 
And  yet,  certainly  the  power  seems  to  have  implied 
that  the  wife  should  not  execute  in  the  presence  of 
/.  S.  or  the  other  persons,  unless  her  husband  refused 
to  permit  her  to  execute  in  his  presence. 

We  shall  hereafter  see  that  a  person  executing  a 
power  may  declare  that  it  shall  not  take  effect  till  a 

(z)  Noy,  79 ;  see  1  Jones,  134  j        (a)  Palm*  431 ;  see  Wright  r- 
Palm.  429 ;  2  Roll.  Rep.  293.  Barlow,  tij/ro. 

{b)  Harris  v.  Bessie.  1  Keb.  548. 
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certun  aet  is  done.  Upon  this  principle  a  power 
given  to  be  executed  by  a  single  instrument  as  a  deed 
twy  be  executed  by  several  assurances,  for  where  the 
iiBtrameiit  is  executed  with  the  formalities  required 
by  the  power,  and  refers  to  some  future  act  to  be  done 
to  complete  the  execution  of  the  power,  as  a  tine  to 
belcfied,  neither  the  deed  nor  the  fine  by  i^^can 
operate  as  an  appointment;  not  the  deed,  because 
that  would  be  contrary  to  the  intention  of  the  person 
executing  it ;  and  certainly  not  the  fine,  as  that  would 
be  contrary  to  the  words  of  the  power ;  yet  taken 
botti  together  the  power  will  be  duly  executed,  qum 
nan  vaknt  mgula^juncta  prosunt.  This  is  the  Earl 
of  Leicoter's  case  before  noticed(c}.  And  on  the 
same  principle  it  is,  that  a  fine  first  levied,  and  then 
a  deed  declaring  the  uses  of  it,  will  be  deemed  an 
execadon  of  the  power  where  the  deed  is  executed 
lo  the  manner  required  by  the  power.  This  we  have 
seen  was  decided  in  the  case  of  Herring  and  Brown((/). 
It  is,  however,  to  be  observed,  that  the  case  did  not 
decide  tfaat  a  declaration  of  uses  at  any  time  after  the 
ftie  will  prevent  the  forfeiture,  and  operate  as  an  exe- 
cutioD  of  the  power.  Indeed  Mr.  Justice  Withers, 
iriio  was  the  only  Judge  of  the  King's  Bench  that  held 
the  power  was  not  destroyed,  expressly  said,  that 
^  the  fine  and  deed  should  be  considered  as  one  con- 
veyuce  in  favour  of  common  assurances,  where  the 
distance  €f  time  is  not  apparently  long:'  Where  it  is 
redted  in  the  deed,  that  the  fine  wi^,  at  the  time  of 
levying  thereof,  intended  to  enure  to  the  uses  ex- 

(<)  Vide  supra,  f.  68.  Turton,  Cro.  Car.  472 :  and  sec  2 

(d)  Stq^.  p.  70,  and  see  Snape  v.    Freem.  118. 
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pressed,  it  seems  that  no  party  to  the  deed,  nor  any 
one  claiming  under  him,  can  insist  upon  the  forfeiture, 
as  the  deed  would  operate  as  an  estoppel.  But  as 
against  strangers,  it  is  conceived,  that  it  would  be  left 
to  a  jury  to  say,  whether  the  fine  was  or  was  Dot 
levied  to  the  uses  subsequently  dedared.  This  ob- 
servation has  been  already  made(e). 

Both  in  the  Earl  of  Leicester's  case,  and  Herriog 
and  Brown,  the  deed  and  fine  were  considered  as  one 
assurance,  and  such  was  the  intention  of  the  partiesfX)* 
The  principle  of  these  cases  cannot  be  applied  to 
a  case  where  there  is  first  a  defective  execution  of  a 
power,  and  then  a  further  execution,  which  is  also  de- 
fective, but  which  was  intended  to  be  a  complete  and 
valid  execution,  although  in  the  two  instruments  taken 
conjointly,  the  directions  of  the  power  are  strictly 
complied  vrith.  This  was  decided  in  the  case  of 
Hawkins  and  Kemp(g).  There  the  deed  executing 
the  power  was  required  to  be  enrolled,  and  a  deed 
was  accordingly  executed  and  duly  enrolled,  but  was 
a  defective  execution  of  the  power  in  other  respects ; 
a  further  deed  was  then  prepared,  by  which^  after 
reciting  that  doubts  had  arisen  as  to  the  former  exe- 
cution, the  power  was  duly  executed.  In  the  body 
of  the  last  deed  the  intention  to  enrol  it  was  stated, 
but  it  never  was  actually  enrolled.  It  was  insisted 
that  the  two  deeds  together  operated  as  an  execution 
of  the  pawer,  but  Lord  EUenborough,  in  delivering 
the  opinion  of  the  court,  said,  that  in  this  case  there 


(f)  Sup.  p.  70.  {g)  3  East  410,  and  see  infra, 

(J)  See  Doe  v.  Whitehead,  2  g.  2 ;  and  see  Sioane  v.  Cadogan, 

Burn  704;    Kurd.  v.    Fletcher,  App.  No,  34,  to  Treat  of  Pur- 

DougL  45.  chases,  5th  Edit 
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was  no  wtertt  that  the  two  deeds  conjointly  should  rewke 
tie  uses^  and  that  the  enrolment  of  the  first  should  be 
applied  to  or  be  in  any  way  connected  with  the  second. 
On  the  contrary,  the  last  deed  in  the  body  of  it  takes 
notice  of  the  enrolment,  as  an  act  to  be  done  in  respect 
to  the  then  executing  deed^  thereby  not  only  adverting 
to  the  necessity  of  actual  enrolment,  but  virtually  dis- 
daimiDg  the  benefit  (if  indeed  in  any  shape  such  be- 
nefit eoald  have  been  derived  from  it)  of  the  enrol- 
ment of  the  former  inefficacious  deed  of  revocation 
and  appointment. 

It  was  sufficient  for  the  determination  of  the  court, 
in  the  preceding  case,  to  show  that  the  parties  did 
not  iotend  Xh^  deeds  to  operate  as  one  assurance. 
Bat  it  is  evident  that  the  court  considered  it  doubtful 
whether,  in  any  shape^  they  could  be  so  construed. 
I  And  ttie  better  opinion  is,  that  they  could  not ;  for 
the  distinction  appears  to  be,  that  for  several  in- 
struments to  constitute  one  assurance,  such  must  be 
the  intenfon  of  the  parties  at  the  perfecting  of  the 
I JM  lissziraQce ;  and  that  an  intention  to  refer  a  sub- 
I  sequent  assurance  to  a  prior  one,  where  such  inten- 
lien  did  not  exist  at  the  execution  of  the  first  assur- 
ance, will  not  be  effectual.  Thus,  in  Seymour^s  case(A), 
where  a  tenant  in  tail  conveyed  by  bargain  and  sale, 
and  afterwards  levied  a  fine  to  the  bargainee,  it  was 
detemined  that  the  fine  did  not  work  a  discontinue 
am)e^  because  it  did  not  appear  that  any  fine  was  in- 
tended to  be  levied  at  the  time  of  making  the  bargain 
and  sale  ;  whUst,  on  the  contrary,  in  Doe  v.  White- 
bead(i),  where  there  was  a  covenant  in  a  release  from 

(h)  10  Rep-  95.  (0  51  Burr.  704. 
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a  tenant  in  tail,  to  levy  a  fine  to  the  use  of  the  releasee, 
the  fine  and  release  were  holden  to  be  but  one  assu^ 
ance,  and  consequently  the  fine  operated  as  a  discon- 
tinuance. The  same  principles  appear  to  apply  to 
the  case  under  consideration. 


II.  I  come  now  to  consider  tlie  mode  in  which  the 
instrument  is  required  to  be  executed.  It  has  already 
been  observed,  that  in  general,  every  circumstance 
required  to  attend  the  execution  of  the  instrument 
must  be  duly  complied  with.  But  there  are  few  cases 
in  which  the  courts  require  any  thing  beyond  the  strict 
letter  of  the  power ;  therefore,  where  a  writing  under 
band  and  seal  is  required,  it  need  not  be  delivered(A), 
although  writings  signed  and  sealed  are  usually  deli- 
vered also ;  so  where  the  deed  is  required  to  be  duly 
attested,  an  attestation  by  one  witness  will  satisfy  the 
words(/). 

In  a  late  case(w)  it  was  decided,  that  under  a  power 
over  a  leasehold  estate,  to  be  executed  by  a  will  duly 
executed  and  attested^  a  will  not  signed,  sealed  or  at- 
tested,  was  not  a  good  execution.  One  witness  would 
have  been  sufficient. 

The  mode  in  which  the  instrument  is  to  be  executed 
is  mostly  expressed,  but  sometimes  implied :  ex- 
pressed, as  that  it  shall  be  signed  in  the  presence  of 
two  witnesses ;  implied,  as  where  a  power  is  given 
to  appoint  an  estate  generally  by  deed  or  will,  without 
defining  the  manner  in  which  it  is  to  be  executed,  or 


(Jk)  Carter  v.  Carter,  Mose.  369. 

(/)  Poulson  V.  WcUington,  2  P.  Wms.  533. 

(m)  SaadoB  v.  Franka,  £  Madd.  14r. 
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e?eft  expreming  that  it  shall  be  duly  or  legally  exe- 
cuted; it  is  implied  that  the  deed  or  will  shall  be 
eiecuted  in  the  manDer  prescribed  for  the  execution 
of  deeds  and  wUlg  by  the  comm<Hi  and  statute  law. 
Therefiwe,  if  the  power  be  executed  by  deed  it  roust 
have  a  seal,  as  that  is  of  the  very  essence  of  a  deed. 
If  the  instrument  he  a  will,  and  the  subject  of  the 
power  be  personal  estate,  it  may  be  executed  by  a 
mere  paper  writing,  without  signature  or  attestation, 
ia  Uke  manner  as  a  proper  will  of  personalty ;  and 
even  if  it  be  required  to  be  duly  executed,  yet  it 
should  seem  that  there  need  not  be  any  witness  to 
it(n)-  So  if  the  property  be  real  estate  the  will  must 
be  executed  with  the  solemnities  required  by  tlie  sta- 
tute of  fiiRods,  because  it  is  within  all  the  inconveniencies 
c^tbe  statute.  And  the  case  is  stronger  where  it  is 
re%wFed  to  be  duly  executed,  as  the  donor  must  be 
ODdorstpod  to  have  referred  to  some  known  rule, 
whidi,  as  he  himself  has  mentioned  none,  can  be  no 
other  thaa  the  rule  of  law,  and  that  the  statute  of 
fivods  has  furnished  us  with(o).  However,  the  law 
is  dear  io  both  cases,  and  the  same  rule  applies  where 
the  power  is  given  to  be  executed  by  "  any  writing 
in  the  nature  of  a  will,"  for  those  words  mean  the 
saoie  as  a  will(p). 

Bat  the  case  of  Jones  and  Clough,  before  Sir  John 
Sbaage,  is  considered  as  an  exception  to  this  rule  : 
tli^  dedsion  in  effect  is,  that  where  a  person  creates 

(i)  See  2  Tcs.  367.  C.  147 ;  and  see  Wagstaff  v.  Wag- 

(o)  Per  Iiord  Hardwicke,  9  Mod.  gtaff,  2  P.  Wms.  258 ;  Wilkie  v. 

4^5.  Holmes,  9  Mod.  485,  1  Dick.  165. 

0>)Loiigfordv.E7re,lP.Wm8.  1  Scho.  &  Lef.  60,  n.;  Jones  v. 

7^;  Casaon  v.  Dade,  1  Bro.  C.  Clough,  2  Yes.  365. 

C.  99;  DofT  V.  Dalzell,  1  Bro.  C. 
I-l 
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a  charge  on  his  estate,  but  gives  another  person  the 
|>ower  of  appointing  it,  although  the  power  is  required 
to  be  executed  by  will  duly  epsecutedy  yet  it  need  not 
be  executed  in  the  manner  prescribed  by  the  statute 
of  frauds(I).  This  distinction,  however,  would,  if  ai 
hered  to,  be  in  many  cases  very  refined,  for  in  na 
case  does  a  will  execu,ting  a  power  operate  as  a  pro- 
per will,  but  merely  as  a  direction  of  the  use,  and  the 
estate  passes  by  force  of  the  instrument  under  ^ieh 
the  power  was  created.  This  will  be  explained  here* 
after.  The  case  before  Sir  John  Strange  was  a  case 
of  compassion ;  and  it  is  not  easy  to  discover  whether 
he  founded  his  decree  on  the  ground  of  the  power 
being  duly  executed,  or  of  its  being  a  proper  case  for 
equity  to  aid  the  defective  execution  of  the  power. 

However,  where  the  power  embraces  both  real  and 
personal  estate,  and  is,  accorcUng  to  the  requisitton  of 
the  power,  executed  by  will,  although  the  wiU  is  not 
executed  in  the  manner  required  by  the  statute  of 
frauds,  yet  it  will  be  a  good  appointment  so  &r  as  it  i 
relates  to  the  personaltyC^). 

Of  the  effect  of  a  will  executed  under  a  power,  I 
shall  hereafter  have  occasion  to  speak. 

{q)  Duffv.  DalzeU,  1  Bro.  0.  C.  147. 

(I)  According  to  Lib.  Reg.  this  was  a  very  particular  case.  Bytl^ 
agreement  which  gave  the  power,  the  parties  contemplated  that  the 
security  for  the  money  was  to  be  raised  not  by  the  will,  but  by  trra- 
tees^  who  were  by  the  agreement  empowered  (according  to  the  words 
of  the  instrument)  to  grant,  mortgage,  lease,  set,  or  otherwise  dispose 
of  the  estate  to  any  person  for  raising  the  money.  The  money  had 
been  actually  advanced  by  a  mortgagee,  who  had'  a  subsisting  legal 
term.  The  point  in  the  text  was  not  raised  by  the  answer^  nor  does 
it  appear  upon  what  ground  the  case  was  decided.  Reg.  Lib.  A.  1750. 
fo.6a4. 
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In  SpraDge  v.  Baniard(r),  a  feme  covert  bad  a 
power  of  appointment  over  personalty  by  wiU^  to 
which  by  the  words  of  the  power  a  send  was  requir- 
ed(I).  She  first  wrote  her  will  on  unstamped  paper, 
and  then  thinking  it  to  be  material  that  her  will  should 
be  upon  stamps,  she  wrote  it  on  stamped  paper, 
and  flilerwards  fixed  the  two  papers  together  with  a 
wafer,  and  had  it  witnessed  according  to  the  power. 
And  Lord  Kenyon,  then  Master  of  the  Rolls,  held  the 
stamp  to  be  equivalent  to  a  seal,  without  having,  be 
said,  recourse  to  the  wafer,  which  annexed  the  stamp- 
ed  paper  to  the  former.  It  may,  however,  be  doubted 
whether  either  the  stamp  or  the  wafer  could  consis* 
tently  be  deemed  a  seal  vrithin  the  meaning  of  the 
powder.  The  stamp  is  a  mere  regulation  of  the  re<f 
venue  to  prevent  fraud ;  and  it  has  been  very  pro- 
perly determined  that  the  revenue  laws  ought  never 
to  be  held  to  operate  beyond  their  direct  and  imme- 
diate purpose,  to  afiect  the  property,  and  vary  the 
i^ts  of  parties,  not  within  the  intenfion  of  the  act(<). 
The  wafer  was  merely  to  keep  the  two  papers  to- 
gether. Neither  the  stamp  nor  the  wafer  were  affix- 
ed with  an  intention  to  seal  the  vnlL    Sealing  is  es* 


(r)  2  Bto.  C.  C.  585. 

(«)  Backmaster  v.  Harrop,  7  Yes.  jim.  345. 

(I)  Tkis  is  according  to  Mr.  Brown's  report,  and  he  conld  scarcely 
hare  inaerted  the  words  by  mistake ;  bat  as  the  case  stands  in  Lib. 
R^.  it  was  a  power  by  any  writing  under  her  hand  and  seal,  attested* 
fcc  "or  by  her  will  in  writing,  or  any  writing  purporting  to  be  her 
wilL"  No  solemnities  appear  to  have  been  required  to  the  execution 
of  the  power  by  will.  And  if  this  were  so,  the  question  must  have 
been,  whether  the  ceremonies  prescribed  in  the  clause,  applied  to  a  will 
asweQasto  s  writing  tiller  mvo#.    R^.  Lib.B.  1788,fo.  S54. 
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sential  to  a  deed;  and  it  is  quite  clear  that  neither  the 
stamps  on  the  parchment,  nor  the  annexation  of  the 
deed  by  means  of  a  wafer  to  another  deed,  would  be 
equivalent  to  sealing.  And  when  sealing  is  required 
to  an  instrument  executing  a  power,  it  must  be  under- 
stood to  mean  such  a  sealing  as  is  required,  where  a 
seal  is  by  law  essential.  This  is  clearly  proved  by 
the  cases  before  mentioned  as  to  the  execution  of 
wills.  But  sealing  is  a  solemnity  which  by  this  deci- 
sion may  be  completely  evaded.  The  pilndple  ap- 
plies equally  to  a  deed  executing  a  power  as  to  a  will. 
Now  the  common  law  will  not  inquire  into  the  con* 
sideration  of  a  deed,  because  of  the  solemnity  and  de- 
liberation with  which  it  is  perfected.  For,  first,  Aere 
is  the  determination  of  the  mind  to  do  it,  and  upon 
that  he  causes  it  to  be  written,  which  is  one  part  of 
the  deliberation ;  and  afterwards  he  puts  his  seal  to 
it,  which  is  another  part  of  deliberation ;  and  lastly, 
he  delivers  the  writing  as  his  deed,  which  is  the  con- 
summation of  his  resolution(^).  This  shows  the  im- 
portance which  the  common  law  attaches  to  the  cere- 
mony of  sealing.  But  it  is  not  necessary  that  an  im- 
pression should  be  made  with  wax  or  with  a  wafer. 
If  the  seal,  stick,  or  other  instrument  used,  be  im- 
pressed by  the  party  on  the  plain  parchment  or  paper, 
with  an  intent  to  seal  it,  it  is  clearly  sufficient ;  and 
therefore  where  the  instrument  is  a  deed,  and  on 
proper  stamps,  and  it  is  stated  in  the  attestation  to 
have  been  sealed  and  delivered  in  the  presence  of 
the  witnesses,  it  will,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have  been  sealed^  al- 
fhougb  no  impression  appear  on  the  parchment  or 

(0  Plowd.  308. 
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paper.  Hds,  I  am  told,  Lord  Bldon  decided  when 
in  tiie  Common  Fleas.  But  in  Strange  and  Barnard, 
Lord  Kenyon  rested  bis  decision  on  the  single  circum- 
stance of  the  deed  being  upon  stamps. 

Where  signature  is  required,  the  mere  incapacity 

of  the  donee  to  comply  with  the  requisition,  as  where 

he  has  the  gout  in  bis  band,  will  not,  it  seems,  excuse 

the  DOD-performance  of  the  condition(ti) ;  but  where 

the  donee  cannot  write,  whether  by  reason  of  sick^ 

Dcss  or  ignorance,  it  should  seem  that  his  mark  wouM 

be  eqmvalent  to  signing  his  name.    This  has  been  de* 

termitied  upon  the  statute  of  frauds,  which  requires 

the  wUfieis^  to  wills  of  lands  to  attest  and  subscribe 

the  win :  yet  it  has  been  held  that  an  attestation  signed 

by  a  marksman  is  suffident(a:).    And  it  seems  equally 

dsta  tfiat  a  mark  by  the  testator  himself  would  be 

eqtivalent  to  fflgning  his  name,  although  the  statute 

expresdy  requires  a  signature(l).    So  it  seems  that 

amanttiay  stamp  his  name,  which  will  be  tantamount 

to  a  ftgmtiareiyX^h    And  in  a  recent  case,  upon  the 

dMote  of  frauds,  Lord  Eldon  thought  that  if  a  man 

is  in  tfie  babit  of  printing  his  name,  instead  of  writing 

it,  he  may  be  said  to  sign  by  his  printed  name  as  well 

m  Ms  written  name(2;)(3). 

If  the  instrument  is  required  to  be  signed  in  the 
pmeue  qf  witnesses,  and  the  donee  do  not  comply 
wllh  the  requisition,  the  power  will  be  badly  executed. 

(W  AkMikhin  V.  Ascott,  2  Eq.  (y)  See  Lemaine  v.  Stanelcj, 

QlABp*^^  ubiBup. 

(r)  Harrison  v.  Harrison ;  Addy  (z)  Saunderson  v.  Jackson,  d 

amz,  8  Ves.  jun.  185,  504 ;  and  Bos.  &  Pull.  £39 ;  and  see  Jones 

9tt  Lenaine  v.  Staneley,  1  Freem.  v.  Dale,  tn/r a. 
SS8 ;  and  Hudson's  case^  Skin.  79. 


[(t)  See  Jacktm  v.  Van  Duten,  5  Johns.  Rep.  144. 
tm  damn  v.  Baley^  14  Johot.  Rep.  49t .  et  teqA 
r(3)  1  New  Htmp.  Rep.  S85.    14  Johns.  Rep.  491 . 
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Thus  in  the  case  of  Jones  v.  Dale(a),  in  an  iodentan 
to  lead  the  uses  of  a  fine,  there  was  a  power  of  re* 
vocation,  and  the  trustees  were  to  he  seised  ta  (be 
use  of  such  persons,  b^c.  as  the  party  should  by  deed 
m  will,  to  be  su^lscribed  and  sealed  in  the  preseace 
of  three  witnesses,  appoint.  The  Jury  found  that  the 
testator  made  his  will,  written  with  his  own  hand,  and 
that  he  declared  to  the  witnesses,  that  the  whole  was 
60  written ;  bift  he  only  sealed  and  delivered,  woA  M 
not  sign  it  in  the  presence  of  the  three  witnesses.  It 
seems  that  the  testator  did  not  subscribe  his  name, 
except  by  writing  the  attestation,  in  which  was  htt 
own  name.  The  case  was  very  folly  argued.  The 
court  were  of  opinion  against  the  will,  althoui^  it 
was  adjourned.  Raymond,  Chief  Justice,  said,  that 
this  was  not  a  good  will  within  the  statute  of  frauds, 
being  not  signed  by  the  devisor  in  the  presence  of 
three  witnesses ;  and  so  held  in  B.  R.  between  Lee 
and  Libb.  Carthew(6).  The  power  ought  to  be  stricfly 
pursued  Reynolds  said,  that  in  this  case,  seaUng  and 
signing  are  different  acts,  both  which  must  be  done 
to  perfect  the  act.  He  agreed,  where  w  act  Ir^  con- 
struction and  operation  of  law  amounts  to  a  perform* 
ance  of  the  thing  to  be  done,  there  it  need  not  to  be 
so  strictiy  pursued.  If  in  this  case  the  testator  had 
wrote  the  attestation  in  the  presence  of  Uiree  wit^ 
nesses,  or  be  had  usually  stamped  his  name,  and  he 
had  stamped  it,  he  believed  it  might  have  anxMUited 
to  subscribing.  Probin,  Justice,  said,  that  by  this 
power  there  are  two  acts  to  be  done,  and  the  Jory 

(a)  May  1798,  MS.  from  some       (b)  This  ojMiiioii  has  been  nnc* 
Mtes  in  Lincoln's-Inn  Library,    oveiroled. 
vide  vtfra,  MHtueen  v.  Farquhar. 


Digitized  by  CjOOQ IC 


W  THB  COMPLIANCE  WITH  CONDITIONS.     £39 

faait  found  fhat  one  (^  them  was  not  done,  and  there- 
fore Ae  power  not  well  executed.  Reynolds  said 
ttying  and  doing  a  thing  is  not  the  same  thing,  and 
his  saying  he  had  writ  it  himself  won't  amount  to  a 
sobseriUqg  in  the  presence  of  three  witnesses,  as  the 
power  requires. 


Powers  were  formerlyj  in  most  instances,  required 
to  be  executed  ^  by  writing,  under  the  hand  and  seal 
of  the  donee,  and  attested  by  two  or  more  witnesses ;'' 
in  some  instances,  the  instruments  executing  the 
power  were  required  "  to  be  signed  and  sealed  by  the 
donee,  in  the  presence  of  and  attested  by  two  or  more 
witnesses."    The  common  form  of  an  attestation  to 
a  deed  has  always  been,  ^^  sealed  and  delivered  by  the 
party,  in  the  presence  of  us,"  to  which  memorandum 
tbe  witnesses  set  their  names.     Signing  is  not  essen- 
fiA  tofte  validity  of  a  deed,  although  sealing  is.   Thh 
aeeoonts  for  the  omission  of  the  word  signed  in  the 
above  ibrm  ;  and  even  now,  that  all  deeds  are  signed 
as  well  as  sealed,  the  old  form  is  retained.    In  re- 
^1^  a  deed  exercising  a  power  to  be  under  the 
hud  and  seal  of  the  donee,  and  attested  by  witnesses, 
k  was  not  intended  to  impose  any  new  form  of  exe- 
oii«  or  attestation,  but  merely  to  render  it  neces- 
««iy,  that  the  instrument  should  be  duly  executed, 
and  attested,  in  the  common  form,  by  the  number  of 
witnesses  required.    This  is  proved  by  two  circum- 
stances: the  one,  that  the  words  in  question  are  in 
aB  the  old  common  forms  of  powers  of  nearly  every 
description  in  a  conveyancer's  office,  and  were  in- 
serted, in   settlements  and  wills,  as  a  common  form^ 
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without  any  special  instruction ;  the  other,  that  al- 
though such  words  were  daily  inserted  in  instvamenti, 
and  nearly  all  the  titles  in  the  kingdom  w»e  affected 
by  the  question,  yet  the  qommon  attestation  of  ^  sealed 
and  delivered"  was  still  adhered  to ;  and  it  was  never 
considered,  until  very  recently,  that  it  was  essentid 
to  insert  the  word  signed  in  the  attestation. 

After  the  point  was  raised,  the  opinion  of  almost 
every  man  of  eminence  at  the  bar  was,  that  the  ob- 
jection was  not  well  founded.  This  was  the  ofnoioB 
of  a  learned  Lord,  who  has  since  filled  one  of  the 
highest  judicial  situations. 

nrhe  first  case  which  occurred  on  this  point  came 
before  Lord  Eldon.  There  the  deed  executiiig  the 
power  was  required  to  be  signed  in  the  pres^ice  of 
vntnesses,  but  they  were  not  required  to  attest  the 
signature,  and  the  word  signed  was  omitted  in  the 
attestation  ;  but  in  the  body  of  the  deed  actually  exe- 
cuted it  was  stated  to  be  signed  by  the  donee,  in  the 
presence  of  the  vntnesses,  according  to  the  power. 
Lord  Eldon  said,  that  upon  the  question,  whether 
after  execution  it  ought  to  be  taken,  that  he  did  sigQ 
in  the  presence  of  the  witnesses  attesting  the  sealing 
and  delivering,  there  would  be  a  miscarriage  in  a 
Judge  directing  a  jury,  if  that  fact  was  found,  not  to 
presume  that  the  deed  was  signed  in  the  presence  of 
the  same  witnesses  as  it  professed  to  be.  That  at- 
testation therefore,  he  added,  was  good(c}(i). 

Lord  Eldon  has  since  observed, that  bethought  the 
case  rightly  decided.    That  was  the  case  of  powers 

(c)  M'Qaeen  v.  Farquhar,  11  Ves.  jun.  467. 

[(I)  See  Pig^gott  T.  mUmay,  1  Bino.  436.    Oatton  ▼.  Mtwn,  1  CoxC*  Rep.  10. 
Curtuyr.JOdU,  I  South.  Rep.  148.    See  alio  Mwbold't  ex.  t.  Ltmti,  2  SonUi.  Bep.  449. 


Digitized  by  CjOOQ IC 


OF  THB  COMPLIANCE  WITH  CONDITIONS,      ^i 

to  be  execQted  in  the  presence  of  witnesses ;  and  in 
one  instance,  with  this  further  requisite  expressed,  to 
be  attested  by  witnesses.  The  power  actually  exer- 
dsedby  the  deed,  upon  which  the  question  arose,  was 
to  be  exercised  in  the  presence  of  witnesses,  but  was 
not  reqoired  expressly  to  be  attested  by  witnesses. 
ITie  d^  sakl  to  be  an  execution  of  the  power  upon 
tfae  ftce  of  it,  was  expressed  to  be  executed  in  the 
presence  of  the  witnesses ;  and  so  far  from  deter- 
HMung  that  attestation  of  the  sealing  was  an  attesta* 
tkm  of  the  signing,  his  lordship  had  merely  said  there 
would  be  a  miscarriage  in  a  Judge  if  he  did  not  direct 
^  jury  to  presume  that  the  deed  was  signed,  as  it 
professed  to  be  on  the  face  of  it,  in  the  presence  of 
the  witnesses  who  attrated  the  sealing  and  delivering; 
I  way  of  putting  it,  that,  so  far  from  deciding,  ex- 
pressly avoided  the  question,  whether  attestation  of 
tbe  sealing  and  delivering  is  to  be  taken  as  attestation 
eftbesgningalso. 

A  case  lately  arose,  in  which  the  power  was  re- 
(pidred  to  be  executed  ^  with  the  consent  of  Thomas 
Tfood  the  elder,  and  Thomas  Wood  the  younger,  tes- 
tified  by  any  writing  under  their  hands  and  seals,  at* 
teited  by  two  or  more  credible  vntnesses((i).'*  The 
power  had  been  exercised  with  the  proper  consents, 
bttt  die  attestations  contained  the  words  sealed  and 
d^nered  only ;  but  the  witnesses,  after  the  death  of 
one  of  the  consenting  parties,  executeil  a  memoran- 
dum on  the  deed,  certifying  that  the  deed  was  signed 
as  well  as  sealed  by  the  parties  in  their  presence. 
Lord  Eldon,  assuming  that  the  attestation  should  have 


(cO  Wright  V.  Wakeford,  17  Veg-  Jun.  454. 
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contained  the  word  signed,  expressed  a  stror^  opinion 
that  a  subsequent  attestation  would  not  do,  upon  the 
ground,  that  where  a  deed  of  this  sort  gives  a  power, 
the  execution  of  that  power  is  a  limitation  of  a  use, 
and  unless  the  use  arises  at  the  time  when  the  power 
is  executed,  upon  ordinary  prindples  it  does  not  arise 
at  all.  His  lordship  said  that  he  did  not  agree  with 
the  proposition  that  the  writing  is  the  thing  to  be  at- 
tested. In  the  case  of  an  execution  by  will  of  a  power 
in  the  ordinary  words,  "  by  his  deed  sealed  and  deli- 
vered in  the  presence  of  two  or  more  credible  vrit- 
nesses,  or  by  his  last  will  attested,"  £^c.,  it  is  not  the 
will  that  is  attested,  but  the  act  of  the  testator,  aod 
that  necessary  act  is  to  be  found  in  the  statute  of 
frauds,  requiring  not  merely  that  the  instrument  shall 
be  executed  by  the  testator  in  the  presence  of  the  wit- 
nesses, but  that  it  shall  be  attested  and  subscribed  by 
them.  Two  acts  are  therefore  required;  one  that 
he  shall  subscribe  in  their  presence ;  the  other,  that 
they  shall  attest  that  he  has  done  8o(e).  Assuming 
then,  that  the  deed,  in  order  to  be  a  good  execution 
of  the  power,  must  be  a  writing  not  only  sealed  and 
delivered,  but  also  signed,  if  it  is  required  that  both 
should  be  attested,  an  attestation  is  required  of  two 
acts  in  their  nature  different ;  and  if  a  signature  is 
actually  found  at  the  bottom  of  the  deed,  and  the  jury 
will  find  that  act  as  dohe  in  the  presence  of  witnesses, 
his  lordship  did  not  say  that  would  not  do ;  but  if  at- 
testation at  the  time  is  required,  it  cannot  be  pre- 
sumed, where  there  is  no  signature,  though  the  sig- 
nature  which  is  there  may  be  presumed  to  have  been 

(e)  But  it  is  decided  that  a  testator  need  not  sign  in  their  presence, 
see  tn/ra. 
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ki  tile  presence  of  witnesses  not  appearing  to  be  so. 
If  dierefore  the  real  meaning  of  this  power  is,  that 
tliere  shall  be  an  attestation  upon  the  instrument  of 
the  dgimig  as  well  as  the  sealing,  and  there  is  upon  the 
instrument  no  such  attestation,  it  is  not  a  case  for  the 
premmplkm  of  a  jury  that  the  act  was  done  which 
appears  not  to  have  been  done  ;  but  as  this  is  a  case 
^great  importance,  it  is  a  proper  subject  for  the  de- 
drion  of  a  court  of  law ;  and  his  lordship  accordingly 
Aected  a  case  to  the  court  of  Common  Pleas. 

The  Judges  of  the  Common  Pleas,  after,  it  is  un- 
derstood, considerable  fluctuation  of  opinion,  returned 
two  certificates — Lord  C.  J.  Mansfield  being  of  opi- 
nioQ  tiiat  the  power  was  duly  executed,  and  the  other 
^me  /ii4ges  being  of  a  contrary  opinion.    The  Chief 
Jastke  was  of  opinion,  that  though  the  form  of  attes- 
tation did  not  contain  in  it  the  word  ''  signed,"  the 
witnesses  must  be  understood  to  have  attested  the 
agfoong  as  well  as  sealing  of  the  deeds  by  the  two 
Woods.    The  omission  of  the  word  ^^  signed,"  he 
Ao^gfat  knmaterial,  and  he  also  thought  that  the  sub- 
sequent attestation  would  suj^ly  any  defect  in  the 
fonner,  because  when  the  Woods  signed  in  the  pre- 
sence of  the  witnesses,  they  did  all  that  was  to  be 
dctte  by  them,  and  they  could  not  aferwards  rescind 
or  aonol  it,  and  im>  rule  required  that  the  attestation 
siiedd  be  immediately  written  at  the  time  of  the  exe- 
cutioQ  of  the  instrument.    The  other  three  Judges 
cooridered  the  question  to  depend  simply  on  the  true 
coDStruction  of  the  terms  of  the  power ;  and  they 
tiMmght  that  the  signature  by  the  parties  was  not  com* 
prebended  in  the  words  made  use  of  in  the  attestation, 
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and  that  the  subsequent  attestation  dM  not  cure  the 
defectCf). 

The  Lord  Chancellor,  upon  these  certificates  being 
returned,  of  course  dismissed  the  bill,  which  was  for 
a  specific  performance  against  a  purchaser.  It  was 
not  necessary  for  his  Lordship  to  give  an  opinion  on 
the  question. 

The  same  point  afterwards  came  before  the  Court 
of  King's  Bench.  A  power  to  two  persons  was  re- 
quired to  be  exercised  "  by  any  deed  or  writing  under 
both  their  hands  and  seals,  to  be  by  them  duly  exe- 
cuted in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses(^).'*  The  body  of  the  deed 
executing  the  power  stated  that  it  was  "  under  the 
hands  and  seals  of  both  the  donees,  attested  by  and 
duly  executed  in  the  presence  of  the  two  credible 
persons  whose  names  are  thereupon  indorsed  as  wit- 
nesses thereto."  The  attestation  contained  the  words 
**  sealed  and  delivered"  only,  but  the  witnesses,  by  a 
subsequent  attestation,  certified  that  the  deed  was 
signed  as  well  as  sealed  in  their  presence.  The  Court 
of  King's  Bench  held  that  the  power  was  badly  exe- 
cuted. 

In  a  still  later  case(A),  the  Court  of  King's  Bench 
expressed  their  intention  to  adhere  to  their  former 
decision,  without  again  entering  into  the  question. 
The  power  was  "  by  deed  or  deeds,  writing  or  wri- 

(f)  4  TauBt.  213;  see  tke  cer-  (ft)  Wright  v.  Barleir,  I8th 
tificates,  Appendix,  No.  6.  .  Nov.  1814.  MS.  Sugden«  for  the 

(g)  Doe  V.  Peach,^aater  Term,  person  claiming  under  the  power, 
1814,  MS.  Reader,  for  the  person  Holroyd,  contra ;  S  Maale  and 
claiming  under  the  power.  Den-  Selw.  51$;  and  see  M<H>die  r 
man,  contra;  S  Maule  and  Selw.    Reid,  1  Madd.  516. 

576. 


Digitized  by  CjOOQ IC 


OF  THB  COMPLUNCE  WITH  CONDITIONS.      345 

tiiip,«ader  her  hand  and  »al,  attested  by  two  or  oiore 
credfl^  witnesses,  or  by  her  last  will  and  testament 
lA  writiog,  or  any  writing  purporting  to  be  her  last 
w31  and  testament,  to  be  by  her  signed,  sealed,  and 
pnbfiriied,  in  the  presence  of  three  or  more  credible 
witnesses,"  to  charge  the  estate  with  4,0002.  to  be  paid 
as  tfae  donee  ^  by  the  same  deed  or  deeds,  writing  or 
writiags,  or  kirt  will  and  testament,  or  writing  pur- 
pordfig  to  be  her  last  will  and  testament,"  should  ap- 
point And  for  more  effectually  securing  the  charge, 
she  was  authorized  ^^  to  limit  and  appoint"  the  estate 
(gmeraUy)  to  trustees  for  a  term.  The  deed  was 
^pned  by  tiw  donee  of  the  power  in  the  presence  of 
the  ivjtoesses,  but  the  word  signed  was  not  contained 
in  tfae  attestation.  The  case  was  directed  by  the  Mas- 
ter of  the  BoBs.  Lord  EUenborough,  upon  the  gene- 
nl  point  being  pressed,  stated  that  the  Court  would, 
ifiti?ere  wished,  turn  the  otse  into  a  special  verdict, 
S5  miat  it  might  come  before  the  twelve  Judges ;  and 
hiB  Lordship  said,  that  he  could  not  say  to  what  de- 
dmon  (he  Court  might  come  with  the  assistance  of 
the  other  Judges.  The  Court  of  King's  Bench,  on 
the  2d  February,  1815,  certified  tteit  "  they  were  of 
ofiiobn  that  the  aforesaid  power  given  to  the  said 
Bixabeth  Barlow  was  not  duly  imd  ^ectually  executed 
by  the  said  indenture  of  the  20th  of  January  1781." 
The  certificate  was  signed  by  Lord  Ellenboroogh,  C. 
J.  Mr.  Justice  be  Blanc,  and  Mr.  Justice  Bayley.  The 
esse  v^  probaUy  be  carried  farther. 

In  the  case  of  Moodie  v.  Reed,  a  power  to  be  exe- 
cited  by  will,  or  any  writing  or  appomtment  in  na- 
ture of  a  will,  to  be  signed  and  published  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  wit- 
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nesses,  was  held  to  be  not  well  executed  by  a  iriD 
signed  by  the  donee,  and  attested  thus,  ^^  witness 
B.  H.  and  /.  H. ;"  although  the  tmtatrix  told  each  of 
the  witnesses  that  that  paper  was  her  will.  Bat  diea 
the  last  words  of  the  will  were,  ^^  These  my  last  be- 
quests, signed  by  me,  £jc."  and  then  the  word  w^ 
ness,  and  the  names  of  the  witnesses,  followed.  ksA 
the  decision  proceeded  on  the  ground  that  a  will  as 
such  does  not  require  publication.  Lord  C.  J.  CKbbB 
held  that  the  rvUnesses  had  dearly  attested  the  sigtm^j 
but  that  there  was  no  attestation  of  the  publication(t)« 

The  objection  to  the  common  attestation,  caDDOt, 
it  is  apprehended,  be  sustained  upon  the  literal  cod- 
struction  of  the  words.  According  to  their  liters]  cod- 
structiop  the  power  is  duly  executed.  The  iostrament 
is  under  the  hand  and  seal  of  the  party,  and  it  is  at* 
tested  by  the  number  of  witnesses  reqmred:  And 
this  is  all  that  the  parties  intended.  The  words  ^  un- 
der the  hand  and  seal  attested,''  £)c«  are,  as  I  have 
already  observed,  in  nearly  all  the  old  common  forms. 
They  were  never  inserted  with  a  view  to  alter  the 
established  form  of  attestation. 

The  three  Judges  who  certified  against  the  validity 
of  the  subsequent  attestation  in  Wright  and  Wake- 
ford,  grounded  their  opinion  in  part  upon  its  beiiv 
the  usual  and  common  way  of  attesting  the  executioD 
of  all  instruments  requiring  attestation,  to  make  it  a 
part  of  the  same  transaction  with  the  execution  of  the 
deed.  The  same  ground  would  u{^ld  the  common 
attestation  as  a  due  execution  of  tiie  power,  for  un- 
questionably that  has  always  been  the  usual  and  com* 
mon  way  of  attesting  such  instruments. 

(0  7  Taunt  355, 1  Madd.  516. 
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The  pomev  only  contemplates  the  common  mode 
of  executing  a  deed,  viz.  signing  and  sealing  by  the 
party,  and  attesting  by  the  witnesses.    The  requisi- 
tion in  tiiese  cases  is,  that  the  deed  shall  be  attested^ 
but  it  does  not  require  that  the  witnesses  shall  sign 
an  attestation.    According  to  the  wordSj  an  attesta- 
tion by  witnesses  of  the  execution  would  be  sufficient, 
althoD^  they  should  not  sign  a  written  memorandum 
of  the  &ct    Now  it  was  decided  in  the  late  case  oi 
of  McQueen  v.  Farquhar(A:),  that  where  the  witnesses 
are  not  required  to  attest  the  facts,  a  written  attesta- 
tion by  them,  containing  the  words  '^  sealed  and  deli- 
vered'' only,  does  not  exclude  the  presumption  that  it 
was  also  s%ned  in  their  presence.    The  same  rea- 
SQfliqg  must  lead  us  to  the  conclusion,  that  a  voluntary 
written  attestation,  in  the  above  cases,  must  receive 
fte  same  construction.    The  witnesses  are  not  pre- 
cluded from  proving,  or  a  jury  from  presuming,  that 
^  4eed  was  «gned,  as  well  as  sealed  and  delivered 
in  the  presence  of  the  witnesses.    If  the  word  attested 
is,  in  &vour  of  the  common  understanding  of  mankind, 
to  be  considered  as  requiring  a  written  attestation,  the 
same  &vouraUe  construction  must  of  necessity  hold 
(be  words  sealed  and  delivered,  in  the  attestation,  to 
be  a  sufficient  compliance  with  the  power. 

Suppose  the  memorandum  to  have  been,  ^^  Wit- 
ness," "  Witnesses,"  "  Witnessed,*'  "  Attested,"  or  the 
like,  could  it  be  contended,  if  the  deed  was  executed 
in  the  manner  required  by  the  power,  that  the  wit- 
nesses were  precluded  from  proving  the  facts  by  their 
attestation  ?(2)  And  if  a  general  attestation,  nut  stating 

(ife)  Supra. 

(/)  See  and  observe  Moodie  v.  Reid,  cited  supra. 
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the  precise  acts  doTie  in  their  presence^  would  not  ex- 
elude  the  proof  of  their  having  been  done,  it  mast  be 
conceded,  that  it  is  not  essential  for  the  witnesses  to 
sign  a  memorandum  containing  all  the  facts  which 
they  attest.  If  this  be  not  essential,  upon  what  grouiid 
can  the  common  form  exclude  the  proof  of  the  deed 
having  been  signed  in  their  presence,  when  it  is  pe^ 
fectly  settled,  that  where  witnesses  are  not  bound  to 
sign  an  attestation,  an  incomplete  statement  in  a  me- 
morandum signed  by  them  will  not  exclude  tfie  proof 
or  presumption  of  their  having  attested  the  act  which 
they  have  omitted  to  state  ?  For  in  the  latter  case  the 
argument  agunst  the  attestation  is  as  forcible  as  it  is 
in  the  former.  ^'  You,  the  witness,  having  only  stated 
that  you  witnessed  the  sealing  and  deliveiy  of  the 
deed,  cannot  now  be  permitted  to  prove,  nor  can  a  jurf 
presume,  that  you  also  witnessed  the  sngning  of  it.'* 

It  is  also  open  to  contend,  that  there  is  no  substan- 
tial difierence  between  a  power  to  be  executed  in  the 
presence  of  witnesses,  and  a  power  to  be  extH^uted  in 
the  presence  of  and  attested  by  witnesses.  In  the  for- 
mer case,  it  is  of  course  implied  that  the  witnesses 
must  attest  the  act  to  be  done,  for  otherwise  the  re- 
quisition would  be  nugatory.  Now  this  is  all  which 
is  required  in  the  latter  case.  The  witnesses  are  not 
required  to  attest,  and  subscribe  a  memorandum  <f 
attestation^  but  merely  to  attest  the  execution  of  the 
instrument. 

At  all  events,  where  the  deed  is  stated  in  the  body 
of  it,  to  be  executed  and  attested  in  the  manner  re- 
quired  by  the  power,  the  attestation,  coupled  with  the 
body  of  the  deed,  appears  to  be  a  sufficient  compliance 
with  the  power.    The  attestation  in  practice  is  always 
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cooid^^  a  part  of  the  deed.  R  is  counted  in  as 
pmt  ^  the  instrument^  and  the  ^amp-duty  is  paid  on 
U.  It  is  a  part  of  the  same  transaction,  and  it  is  diffi- 
colt  to  comprehend  upon  what  rule  of  law  it  can  be 
considered  independently  of  the  instrument.  Such  a 
eoostracdon,  it  must  be  admitted,  is  a  forced  one,  and 
ft  defiurts  instead  of  supports  the  intention  of  the  par- 
tes. It  is.  true,  that  until  the  execution  of  the  deed, 
tbe  body  of  it  ean  only  state  prospectively  what  is  in- 
tended to  be  done  ;  but  the  moment  the  deed  is  per- 
fected, it  contains  a  solemn  averment  of  the  fact  It 
stands  on  the  same  footing  with  the  words  of  convey- 
ance in  the  deed.  Although  they  import  a  present 
operation,  yet  they  are  not  called  into  action  until  the 
dmd  is  executed.  The  memorandum  of  attestation 
oqgfit  to.be  construed,  together  with  the  body  of  the 
deed,  as  a  full  statement  of  all  the  facts. 

The  writer  was  one  of  those  who,  before  the  deci- 
aioo  in  Doe  v.  Peach  was  pronounced,  thought  that 
even  if  tiie  general  rule  was  to  prevail,  yet  that  case 
would  form  an  exception  out  of  it.    This  opinion  was 
founded  on  the  statement  in  the  body  of  the  deed 
that  tbe  solemnities  were  complied  with,  and  also  on 
tbC' particular  words  of  the  power.    It  was  required 
(Qbe  under  the  hands  and  seals  of  the  donees,  ^  to  be 
by  them  duly  executed  in  the  presence  o^  and  to  be 
attested  by,  two  or  more  credible  vritnesses."    It  was 
under  their  hands  and  seals,  and  it  was  duly  executed 
by  tbem  in  the  presence  of,  and  attested  by,  two  wit- 
nesses.    The  power  did  not  seem  to  require  that  the 
attestation  to  the  deed  should  contain  the  word  signed : 
It  appeared  rather  to  intend  that  the  deed  should  be 
executed  and  attested  in  the  commoQ  way.    It  wfis 
jin 
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to  be  under  the  band  and  seal  of  the  party,  and  it&idte 
execution  was  to  be  attested  by  two  witnesses.  There 
seemed  therefore  to  be  a  fair  openk^  for  considering 
this  case  as  not  within  the  authority  of  Wright  aod 
Wakeford  ;  but  it  was  decided  to  be  obnoxious  to  the 
sanrie  rule. 

The  strong  ground  however  against  the  rule  has 
not  yet  been  stated.  It  is  the  construction  which  the 
statute  of  frauds  has  received.  By  that  statute  it  is 
enacted  that  all  devkaes  shall  be  in  wnting,  and  «gMd 
by  the  testator,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor,  by  three  or  four 
credible  witnesses.  These  words  are  very  forcible, 
for  as  the  attestation  and  subscription  are  required  to 
be  made  by  the  witnesses  in  the  presence  of  the  de- 
visor, it  was  clearly  intended  that  the  wiU  fdioidd  be 
mgned  by  him  in  their  presenoe,  and  4lie  w^foesses  are 
expressly  required  to  subscribe  in  the  ppesenee  iif  the 
testator.  It  has,  however,  been4oeided,  first,  that  the 
devisor  need  not  sign  in  the  presence  of  the  wit- 
nesses(m) ;  secondly,  that  the  subscription  of  the  wit- 
nesses to  an  attestation,  which  only  contains  the  words 
"  sealed  and  delivered  by,"  £jc.  is  suffident(n)  j  and, 
thirdly,  it  has  in  three  different  cases(o)  been  holden. 
that  dthough  the  fact  of  the  subscription  of  the  wit- 
nesses, in  the  presence  of  the  testator,  is  omitted  in 
the  attestation,  yet  if  the  ^tnesses  be  dead,  aftd  tbcar 
hands  proved  in  common  form,  it  is  evidence  to  be 
left  to  a  jury,  of  a  compliance  with  all  the  circum- 
stances. And  yet  it  was  contended  that  the  hands  of 
the  witnesses  could  only  stand  to  the  facts  they  had 
subscribed  to.  Verdicts  were  given  in  favour  of  the 
wills ;  and,  indeed,  it  seems  clear,  that  in  every  case 

(m)  EIKb  v.  Smkh»  1  Ves*  l\m.  (n)    Trin^tr  v.   JM43|«lf   ^ 

U;  Addy  v.  Grix,  8  Ves.  Ju0.  Burn's  Eccl.  Law,  130. 

504 ;  and  see  Dormer  v.  Thurlani,  (o)  Hands  «.  James,  €o«i.  SSI ; 

a  P.  Wms.  506  f  W£8tbri>ok  «u  Croft  v.  Pawlett,  2  SUm.  1109; 

Kennedy,  1  Ves.  and  Bea.  362.  3rice  v.  Smith,  Willes,  1. 
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of  Mi  mfsre,  free  from  any  particular  susincion,  a  jury 
wmM  find  the  sdemnities  adhered  to(i). 

There  it  certainly  no  distinction'  between  a  power 
to  be  executed  by  wiU,  and  a  power  to  be  executed 
by  deed,  in  r^ard  to  the  rule,  tiiat  the  solemnitie!{ 
requred  must  be  adhered  to.  In  Dormer  v.  Thur- 
laiid(/;),  where  die  power  was  by  will,  or  any  instru- 
mm  m  the  nature  of  a  will,  under  hand  and  seal,  at- 
tested (^  three  witnesses,  it  was  considered  that  an 
ecnstttiM  aeoofding  to  the  statute  of  frauds  would  be 
t  lOffiaieQt  compliance  with  the  power,  with  the  ad- 
^km  t)f  seaUag.  And  it  seems  clear,  that  if  a  power, 
were  ^en  to  be  executed  by  will  in  the  wards  of 
the  stttMe,  the  courts  could  not  decide  that  an  exe- 
cution sufBdent  within  the  statute  was  not  a  due  exer- 
cise  of  the  power.  If  any  distinction  is  to  be  made 
bclWKU'the  cases,  the  statute  ought  to  receive  a  strict 
nHKraetioD'  rather  than  a  private  power.    Every  ar- 

Qo)  2  p.  Wms.  506. 

Rt)  tWttBiiviar  note  was  iddfld  bjr  the  eiKtor  to  the  emo  of  Wettbrotk  v.  JTenfMi^, 
ia4t  .teotOMi  ediUcm  of  Vetey  &  Beame*9  Bep§rU,  reoentlj  published. 

•RhMhwiiluuiiiiid  b  South  Carouiii,  that  a  will  executed  in  the  presence  of  f«o 
*0hariU^vteMMe,  it  not  soeh  an  exceation  under  the  statute  as  will  pass  real  estate,  al» 
dbovft  lie  pager  of  the  will  wo  present  at  the  execution,  but  did  not  subscribe  the  same  as 
•  wifiMti  M  m  «o^eB  excealed  m  the-presenee  of  two  subscribmg  witnesses,  one  of  whom 
wdftitBt  from  the  two  witnesses  to  the  will,  does  not  gire  effect  to  the  will,  as  to  the  real 
oMk  Biihmhp  eiaLr,B.  Dmtap ei aL ^Denm.  Cfaa.  Rep. SOS.  The sutote  r«|«ir- 

airw  wilnesaes,  and  the  practice  of  the  Court  of  Chancery  beine  rigorously  to  re<^uire 
tf<w>rtiMlrf  be  examimdy  a  will  executed  in  the  |iresenee  of  the  principal  devisee, 
^■tsMibed  as  a  witnesiy  and  two  other  subscribing  witnesses,  is  not  dulv  executed  to  pass 
MililMlv  Ike  ittterat  of  ansli  derlsee  rendering  bkn  incompetent  and  his  signaiope  a  oal- 
%»  Xcr  ooold  the  penoer  of  the  will,  who,  be'mg  namrd  an  executor,  wrote  his  name  on 
aUlKtf  it,  and  wm  present  at  the  exe«ition,  be  considered  a  witness  aodtr  the  statnte* 
Mnw  T.  Sneigrave,  4  Desans.  Cha.  Rep.  27i.  See,  howeTer,  Sean  ▼.  JMingham^ 
MKlkaep.  358.  In  MAeaacBOsvrrt  it  has  been  obaenrcd,  that  the  Ic^atore,  in  requir- 
^IJljIililisniliiiH  witnesses  to  a  wUl,  did  not  contemplate  the  mere  tormaliiy  of  signing 
a«rm»*4he3r  were  plaeed  around  hhn  to  ascertain  and  judge  of  his  capacity,  and  must 
WjlliMl,  if  Uwii«  and  in  the  power  of  the  Court.  CliOte  et  tU.  v.  Linctin,  3  Mass.  Rep. 
^C;  lit  if  it  be  impossible  to  procure  any  one  of  the  witnesses,  or  he  hate  become  incom- 
F>iMlythtOo«rt  will  proceed  withoot  him  erneceMmUUe  tiei,  and  resort  to  the  next  best 
wwkisf  whieh  the  ease  will  admit.  Sean  ▼.  DiUingham,  In  PaicifSTLyAHTA  it  is  not 
^^ — ^7,11«tn  wil  defising  real  estMe  should  be  sealed  ;  nor  that  aH  the  vibaoribing  wit- 


acBKs,  tvo  being  sofficient^Oold  prove  the  execution ;  nor  that  the  proof  of  the  will  should 
Waidt  by  iboae  who  sobacribed  as  witaesaesi  nor  that  the  will  shonM  be  subscribed  by  the 
^Hfas.  Hight  ▼.  Wikmi^  1  Dall.  94.  So  if  the  tesUtor  write  his  will  himself,  his  hand- 
vtiatni^  W  prwred.  aboard ▼.  Iktnt, 3 BUn. 4t8.  Jlrdnt  v.  ArdiU,  1  Serg. & Rawle, 
SW.  The  hand-writing  of  the  witnesses,  if  dead  or  out  of  the  power  of  the  Court,  may  be 
P«M.  mgtUr  ▼<  Tmuig,  3Teales,  514.  If  there  be  bnt  one  subscribing  witness  who 
PDDRBs  the  will,  eireumatanoes,  where  th^go  directly  to  the  act  of  disposition  itself  by  the 
""^^,  oBnr  be  giren  b  evidence  to  suppFy  thewintof  the  other  wftncaa.  Eyttert,  ratify. 
r  ▼«  BMd/M,  3  Yeatct,  170.*'] 
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guroent  which  can  be  urged  upon  a  private  power 
applies  more  forciUy  to  the  statute.  The  lq;iBliture, 
in  order  to  prevent  frauds  and  perjuries,  prescribed  a 
new  rule,  which  ought  to  have  been  strictly  followed, 
whereas  the  powers  in  question  were  merely  intended 
to  follow  the  established  practice,  and  not  to  intro- 
duce a  new  one. 

In  deciding  upon  the  due  construction  of  the  sta- 
tute of  frauds,  the  Judges  did  not  attempt  to  cut  down 
its  provisions,  but  construed  them  according  to  the  in-  * 
teution  of  the  legislature ;  and  although  one  learned 
judge  thought  that  the  witnesses  should  attest  the 
signing  by  the  testator,  yet  that  was  overruled.  It 
was  also  held,  that  an  attestation,  containing  the  words 
sealed  and  delivered^  was  sufficient ;  and  it  was  said 
that  this  was  grounded  on  the  inconvenience  that 
might  arise  in  families,  from  having  it  known  that  a 
person  had  made  his  will.  The  inconvenience  which 
a  contrary  decision  upon  private  powers  has  occa- 
sioned in  families,  shows  how  strongly  the  same  rule 
was  called  for  in  regard  to  them.  The  statute  of 
frauds  does  not,  like  the  common  powers,  merely 
require  an  attestation,  but  it  expressly  requires  ao 
attestation  and  subscription^  and  yet  the  subscrip- 
tion, as*  we  ha;i^e  seen,  need  not  contain  all  the  facts 
which  the  witnesses  attest.  It  is  nevertheless  held, 
that  in  a  case  of  a  private  power,  a  subscription,  al- 
though not  required  by  the  power,  excludes  the  proof 
or  presumption  of  the  witnesses  having  attested  any 
act  which  is  not  stated  in  the  attestation !  The  statute 
too  in  express  words,  requires  that  the  witnesses  sliall 
attest  and  subscribe  in  the  presence  of  the  testator.  It 
is,  however,  settled  that  the  attestation  need  not  state 
that  fact.  The  Judges  have  said  that  the  witnesses 
ought  to  set  their  names  as  witnesses  in  the  presence 
of  the  testator ;  but  it  is  not  required  by  the  statute 
that  this  should  be  taken  notice  of  in  the  subscription 
of  the  will;  and  whether  inserted  or  not,  it  must  be 
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proved.  If  inserted,  it  does  not  conclude,  but  it  may 
be  proved  contra ;  then  if  not  conclusive  when  insert- 
ed, the  omission  does  not  conclude  that  it  was  not  so. 
If  we  compare  the  common  power  upon  which  it 
is  held,  that  the  attestation  must  contain  the  word 
signed,  with  the  words  in  the  statute  which  have  re- 
ceived a  contrary  construction,  we  shall  at  once  see 
bow  difficult  it  would  be  to  attempt  to  reconcQe  the 
cases. 

The  words  of  the  sta-   The  words  of  a  common 
tute.  power. 

Devises  to  be  "  in  writ-       "  By  deed  or  writing 
ing,  and  si^ed   by   the   under  his  hand  and  seal, 
party  so  devising  the  same,   attested  by  two  or  more 
[or  by  some  other  person   credible  witnfesses.'^ 
in  his  presence,  and  by 
his  express  direction]  and 
shall  be  attested  and  sub- 
scribed  in  the  presence  of 
the  swd  devisor,  by  three 
orfourcrediblelwitnesses.'' 

The  common  power  requires  much  less  than  the 
statute.  Let  us  suppose  that  a  power  was  given  to 
be  executed  by  wiU^  in  the  very  words  of  the  statute^ 
could  the  courts  put  a  difierent  construction  on  those 
very  words  to  that  which  they  have  already  received  ? 
The  answer  is  obvious.  Suppose  a  power  to  be  in 
the  very  words  of  the  statute^  but  the  word  writing  to 
be  used  generally,  and  not  to  be  confined  to  a  will. 
It  is  settled,  that  such  a  power  may  be  executed  by 
deed  or  will,  if  a  will,  attested  so  as  to  satisfy  the 
statute,  would  be  a  good  execution  of  the  power, 
could  it  be  contended,  that  a  deed  executed  under  the 
same  power,  in  the  attestation  to  which  the  word 
signed  was  omitted,  is  a  bad  execution  of  the  power } 
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^^xA  if  such  powers  must  be  heU  to  be  dolf  m» 
orted,  lipoid  ^at  ground  can  a  po«i^er  to  be  c«ectftsd 
t^  wrking^  under  hand  and  seal,  and  attested  bf  WI^ 
nesses,  be  considered  to  require  the  ihct  of  ^nature 
to  be  inserted  in  the  attestation  ? 

It  seems  impossible  to  reconcile  the  cases.  If  the 
recent  decisions  are  to  stand,  all  the  decinons  on  the 
sUrtute  of  frauds  to  which  I  have  adverted,  and  ifriikb 
have  so  long  been  held  sacred,  will  in  efied:  be  ove^ 
ruled.  I^  however,  the  decisions  on  tiie  statote  sboidd 
be  deemed  to  rule  tiie  case  under  consideration,  not 
oidjr  would  contrary  decisions  on  the  same  words- be 
avowed,  but  the  dailj  contracts  of  mankind  woold  be 
upheld  accDi:^g  to  tiieir  intention,  and  the  bounty  of 
testotors  would  flow  in  the  channel  in  which  it  was  in- 
tended to  go.  In  tins  case  the  courts  have  not  to 
strug^e  with  the  words  in  order  to mipport  the  eie^ 
cution  of  the  power.  But  if  even  the  wonte  were 
hard  to  manage,  yet  the  general  opinion  of  the  Pro* 
fession,  under  which  men  have  so  long  been  indnoed 
to  act,  would  seriously  call  on  the  courts  to  struggle 
with  ttie  words,  and  make  them  bend  to  that  construo- 
Ijon  wMcbthey  have  in  prai^ice  so  bug  received^ 


The  alarm,  which  the  decision  in  the  cases  above 
considered  spread  tiirough  the  country,  induced  the 
le^slatore  to  pass  an  act  to  amend  the  law  in  this 
rcspect(^. 

It  is  entitled,  ^^  An  act  to  amend  the  laws  respectiog 
the  attestation  of  instruments  of  i^ipdntment  and  re* 
vofialioB^  mide  in  exerc^  of  oertain  powers  in  deedh 

(q)  54  Geo.  3»  c.  168.  Mr.  Preston's  Act 
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^r3i»4nNl  Other  VKtromeiifeB.'*    ft  reoeived  Ae  rojfsid 

wme^mt  IkeMOIkJviy,  i8i4,    itTcdtea, that pomees, 

vilboritieB  Mad  ttmts,  ware  in  wuaay  oases  nequired 

to  bb  execated  bjr  deeds  or  HBtovmaitB  rigned  bf  or 

uttAer  the  hands  of  the  persoas  executing  the  eane; 

er.pwsoos  oooneo^  to  or  directmg  aols  neapectiDg 

fliwh  :po«en,  anthoritieB  and  tmata,  were  frequenfly 

leqaiwd  to  siginify mdi  eonsent  orifireclbn  hydee^ 

or  instranients  signed  by  them,  or  vader  tiieir  hands ; 

aid  tint  it  had  been  the  or^nary  pvactiee,  in  the  me- 

attCBBdom  of  attestation  of  deeds,  to  express  the 

iM^af  seAig  aiKl  deirery  only;  and  that  doubts 

hai  ttSsen  tespectiog  the  vafidity  of  deeds  or  instm. 

noits  ao  attested  and  requiriag  signatune,  abhoi^ 

itt  ssrae  must  have  been  actoally  ngned  bj  the  per- 

WQ,  whose  s^atare  ivsas  required  thereto,  and  the 

#ie8  of  many  puvehaaers,  and  of  other  peraoos  daim^ 

<Bg  uader  sucdi  instrum^its,  nnght  be  defective  for 

want  of  Ae  insertion  of  tbc  word  "  ngned,"  or  some 

word  to  tliat  effect,  in  the  memorandum  of  attestation 

ttereo£    And  it  reoites,  that  it  was  expedient  that 

ths  tides  of  fMirdaaers  and  other  persons  aboold  not 

be  diMart»ed,  merely  on  account  (^  the  omission  to 

express  tiw  fitct  of  signature  in  the  memorandum  of 

attestation  of  toy  such  deed  or  other  instrument  al- 

rea^  made :  It  was  therefore  enacted,  that  every 

deed  or  other  instrument,  already  made  with  the  hh 

teiifott  to  exercise  any  power,  authority,  or  trust,  or 

to  sigaify  the  consent  or  direction  of  toy  person  whose 

consent  or  dIreetioQ  might  be  necessary  to  be  so  sig- 

nifled,  iimiM  (if  ddy  signed  and  executed,  and  in 

odjer  rtespeots  duly  attested)  be  from  the  date  thereof, 

and  so  as  to  establish  derivative  titles,  if  any,  of  the 
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same  vaMdi^  and  effect,  and  no  other,  at  law  and  k 
equity,  and  proveable  in  like  manner  as  if  a  meoo- 
randam  of  attestation  of  signature,  or  being  under 
band,  had  been  subscribed  by  the  witness  or  witnesses 
thereto ;  and  the  atteataticm  of  the  witness  or  witoesBes 
ther^  expressing  the  fact  of  sealing,  or  of  sealing 
and  delivery,  without  expressing  the  fact  of  signing  or 
any  other  form  of  attestation,  should  not  exclude*  the 
proof  or  the  presumption  of  signature. 

And  it  was  enacted,  that  the  act  should  extend  and 
be  construed  to  extend  to  all  deeds  and  other  instru- 
ments already  made  in  exercise  of  powers,  audion- 
ties,  and  trusts,  of  sale,  exchange,  partition,  sdectiMf 
nomination,  discretion,  leasing,  jointuring,  raising  por- 
tions, imd  other  charges,  and  for  appointing  new  trus- 
tees, and  other  powers,  authorities  and  trusts  wfiat* 
soever,  or  made  for  evidencing  assent,  coi^ent,  re- 
quest, direction^  or  any  other  like  circumstance  in  re- 
ference to  the  execution  of  any  such  powers,  autho- 
rities, or  trusts. 

But  it  is  provided,  that  the  act  should  not  extend 
to  revive  or  give  effect  to  any  appointment,  revoca* 
tion,  or  other  assurance  theretofore  made,  as  far  as 
the  same  had  been  avoided  by  entry  or  claim,  6r  by 
suit  at  law  or  in  equity,  or  by  any  other  legal  or  equi* 
table  means  whatsoever;  nor  should  the  act  tJStdi 
or  prejudice  any  suit  at  law  or  in  equity,  then  depend 
ing,  for  avoiding  any  deed  or  other  instrument  of  ap- 
pointment, revocation  or  assurance.  And  it  is  also 
provided,  that  if  any  person  who  had  made  any  such 
entry  or  ckiim,  or  who  had  brought  imy  such  suit  or 
had  defended  any  suit  for  the  purpose  of  avoiding 
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«ny  Mch  appoiDtment,  revocation,  or  other  assurance^ 
^Mid  release  the  benefit  of  the  same  entry,  daim, 
suit,  or  defence,  within  six  calendar  months  next  after 
tiie  passing  of  the  act,  then  such  entry  or  claim^  or 
sint  or  defence,  should  not  prejudice  or  avoid  any 
sudi  aj^intraent,  revocation,  or  other  assurance,  but 
every  such  appointment,  revocation,  or  other  assur- 
ance, should  be  and  remain  in  force  under  the  act,  as  if 
no  such  entry  or  daim  had  been  made,  or  suit  brought 
or  d^sflded* 

And  it  is  lastly  provided,  that  nothing  in  the  act 
contained  sliould  extend  to  aflect  any  question  re- 
specting any  instrument  not  within  the  provisions  of 
the  act,  and  which  might  want  any  formality  in  the  at- 
testation of  any  witness  or  witnesses  thereto,  but  such 
iotfrument  should  have  the  same  force  and  effect  as 
it  might  have  had  if  the  act  had  not  been  made. 

The  above  act,  which  it  will  be  observed  was  passed 
a&er  the  decisions  were  pronounced  in  Wright  and 
Wakeford,  and  Doe  and  Peach,  still  treats  the  points  as 
only  doubtful,  and  it  recognizes  the  established  practice 
ID  these  cases  to  be,  to  express  the  facts  of  sealing  and 
defivery  only  in  the  memorandum  of  attestation. 

ft  is  much  to  be  regretted  that  the  measure  was  not 
made  at  once  a  complete  remedy  for  the  evil  which  it 
pnrfmsed  to  cure.  Every  sound  principle  of  legisla- 
tioB required  that  the  act  should  be  prospective.  The 
act,  however,  was  limited  in  its  progress  through  par- 
liaiiieot,  to  a  retrospective  operation.  The  question 
tii^fefore  must  still  frequentfy  occur  in  regard  to  future 
execotions  of  powers.  To  prevent  its  recurrence  as 
miKfa  08  pos^le,  every  conveyancer  should  expunge 
from  bis  common  forms  any  expression  which  may  be 
00 
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considered  to  require  the  word  "  signed"  to  be  insert- 
ed  in  the  attestation ;  and  Solicitors  should  in  ever^ 
case  make  the  attestation  ^^  signed,  sealed  and  deli- 
vered,"  If  the  latter  precaution  were  generally  adopt- 
ed the  old  form  would  be  forgotten,  and  the  question 
would  never  arise. 

The  act  only  extends  to  a  defective  attestation  of 
signature,  and  therefore,  where  the  attestation  noticed 
the  signing,  but  omitted  the  sealing,  which  was  re* 
quired  by  the  power  to  be  attested,  the  power  was, 
upon  the  foregoing  authorities,  held  to  be  hadly  exe- 
cuted, and  the  case  was  not  considered  to  be  within 
the  act  (r). 

There  are  many  cases  which  fall  within  the  excep- 
tions in  the  act. 

The  amendments  in  the  act,  in  its  progress  through 
the  Lords,  appear  to  have  been  made  without  suffi- 
cient consideration.  In  point  of  fact,  the  preamble,  as 
amended,  never  once  hits  the  case  upon  which  the 
doubt  hinges,  but  throughout  states  a  case  upon  which 
no  doubt  is  entertained.  The  doubt  was  not  whether 
powers  required  to  be  executed  by  deeds  signed 
would  be  well  executed  where  the  attestation  only 
expresses  the  facts  of  sealing  and  delivery;  but  whe- 
ther such  powers  would  be  well  executed  where  they 
were  required  to  be  executed  by  deeds  signed  and 
attested  by  witnesses.  This  mistake  in  the  preamble 
may  be  thought  to  render  it  questionable,  whether 
the  enacting  part  of  the  statute  applies  to  the  right 
case,  particularly  with  reference  to  the  last  proviso 
in  the  act,  which  also  is  an  amendment,  but  which 
however  I  do  not  profess  to  comprehend. 

(r)  Doe  ▼.  Kerce,  6  Taunt  402. 
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An  difficulties  would  be  obviated  by  a  decision  of 
the  twelve  judges  against  the  validity  of  the  objection, 
or  by  a  simple  act  of  parliament,  repealing  the  pre* 
sent  one,  and  declaring  that  instruments  executed  un- 
der powers  shall  be  as  operative,  although  the  attea- 
tatiou  contains  only  the  words  sealed  and  delivered, 
as  they  would  be  if  the  word  signed  was  addi*.d.  This 
would  not  render  it  unnecessary,  where  the  circum- 
stances called  for  it,  to  prove  that  the  instrument  was 
signed  \\\  the  presence  of  the  witnesses.  Such  a  pro- 
vision  therefore  would  work  no  injustice. 


It  is  usual  in  powers  to  say  that  they  may  be  exe- 
cuted in  the  presence  of  a  given  number  of  witnesses, 
or  more,  but  this  is  unnecessary :  no  objection  can  be 
raised  to  the  deed  executing  the  power,  although  it  is 
attested  by  a  greater  number  of  witnesses  than  was 
in  strictness  necessaryfl). 

It  is  clear,  that  where  an  instrument  executing  a 
power  is  required  to  be  executed  in  the  presence  of 
two  or  more  witnesses,  and  nothing  is  said  about  their 
attesting  the  execution,  the  power  will  be  duly  exe- 
cuted, although  the  witnesses  do  not  subscribe  the  at- 
testation indorsed,  or  some  of  them  do,  and  others  do 
i\ot{8).  This  was  decided  in  the  case  of  Sayle  and 
Freeland(5).  And,  by  analogy  to  the  decisions  upon 
the  statute  of  frauds,  it  should  seem  that  in  the  ab- 

(«)  2  Ventr.  355 ;  2  Ch.  Rep.  110 ;  1  Eq.  Ca.  Abr.  345. 


[(1)  Tbe  iDgtraroent  m  the  eaie  of  Porler  ▼.  Turner^  S  Serg.  U  Rawie,  tOI,  wm  exeeat* 
cd  ia  the  preteoee  of  more  wHneaei  Uuo  vti  necenarj.] 

l(S}  Sec  whftt  it  Mid  hf  Jadge  UiVoAV,  8  Serg.  U  Rawle,  115.] 
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sence  of  an  express  requisition,  that  tlie  ^witnesses 
shall  all  attest  the  Instrument  at  the  same  time,  tbey 
may  attest  it  at  different  times(0. 

It  has  been  decided,  that  under  the  provisions  of 
the  statute  of  frauds  a  blind  man's  will  need  not  be 
read  over  to  him  in  the  presence  of  the  attesting  wit- 
ness. I'his  decision  would  apply  to  a  similar  case 
under  a  power(«). 

Where  trusts  are  raised  with  a  power  of  reTOcatioa 
in  the  settlor,  the  settlement  will  not  be  defeated  by 
the  mere  act  of  the  trustee  re-conveying  to  the  set- 
tlor ;  to  effectuate  a  revocation  the  terms  of  the  power 
must  be  complied  with,  although  the  settlement  was 
merely  voluntary(a;). 

It  is  here  material  to  observe,  that,  generally  speak- 
ing, every  formality  required  to  the  execution  of  the 
power,  must  be  perfected  in  the  life-time  of  the  donee 
of  the  power,  although  it  is  external,  or  dehors  the 
deed.  Thus,  in  Hawkins  v.  Kemp,  where  the  deed 
was  required  by  the  power  to  be  enrolled,  the  deed 
in  the  body  of  it  expressed  that  it  was  intended  to  be 
enrolled,  but  it  was  not  enrolled  till  after  his  death. 
It  was  insisted,  that  the  enrolment  would  make  the 
deed  good  by  relation,  and  that  there  was  nothing  per 
sonal  in  it ;  but  the  court,  in  an  elaborate  judgment, 
held,  that  the  enrolment  could  not  be  made  against 
the  consent  of  the  donee  of  the  power,  and  roust  of 
necessity  be  made  during  his  life,  as  it  was  one  of  the 

(/)  Cook  t.  Parsons,  Prec.  Cha.  jun.  11 ;  se?  3  Cha.  Ca.  82,  90. 

185 ;  Lodge  v.  Jennings,  Gilb.  Eq.  («)  Loogchamp  v.  Fi»h.  S  New 

Rep.  255 ;  Jones  «.  Lake,  2  Atk.  Rep.  415. 

176,  n.;  Grayson  v.  Atkinson,  2  (x)  Ellison  v.  EUismi,  6  Ve». 

Tes.  454;  EUis  o.  Smith,  1  Vm.  jun.  65& 
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circunstanees  required  to  the  due  execution  of  the 
poiver.  The  Lord  Chief  Justice  observed,  that  the 
question  was  not  so  properly  a  question  of  rdatUm^ 
as  whether  the  enrolmefa  could  have  any  effect  with- 
out  <ibe  dona's  authority^  which  necessarily  determined 
with  bb  life(2f).  In  Wright  v.  Wakeford,  and  Doe  v. 
Fnch,  we  have  seen  that  it  was  held  that  the  attes- 
tation could  not  be  amended  after  the  death  of  the 
jftjty  executing  the  power. 

m  I  proceed  to  consider  the  conditions  required 
oot  reli^ng  to  the  instrument 

Where  a  man  has,  under  distinct  settlements,  dis- 
tinct powers  to  appoint  new  uses,  or  to  revoke  the 
old  uses,  of  two  distinct  estates,  on  tender  upon  each 
appaiotment,  or  revocation  of  any  given  sum  of  mo- 
ney, as  Bs.y  and  he  tender  one  sum  of  5^.  only,  and 
then  exercise  botli  powers,  the  execution  of  both 
wiD  be  deemed  void,  although  the  two  estates  were 
setded  to  the  same  uses,  and  the  tenders  were  to  be 
made  to  the  same  persons(z) ;  but  it  seems  to  have 
been  (boc^t,  that  where  the  powers  require  the  per- 
formance of  any  other  ac^  than  die  payment  of  the 
money,  the  performance  of  one  single  act  would  be 
aoffideotCa).    It  is  evident  that  no  general  rule  can  be 

(y)    3    Kast,    410 ;    and    see    a,  pi.  9,  1  Leon.  89, 9  Rep.  106  b. 
Digpa's  ca0e»  1  Rep.  173.  Mo.  261. 

(z)  Qrcsham's  ca8e(l).  By.  372        (a)  See  Dj.  372  b. 

(1)  This  case  is  differently  stated  in  Moore.  It  is  there  stated,  that 
each  of  die  powers  required  a  tender  of  10«.  and  that  the  donee  actu- 
ally tendered  90$. ;  but  the  doubt  was,  whether  a  tender  of  the  two 
soma  in  one  entire  sum  would  do.  Dyer,  Leonard,  and  Coke,  how- 
erer,  state  the  case  as  in  the  text 
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laid  down  on  this  subject.  If,  indeed,  a  man  have  seve- 
ral distinct  powers  of  revocation  over  different  estates, 
upon  riding  to  York,  the  performing  the  journey  once 
may  weH  extend  to  all  the  powers.  But  if  the  con- 
ditions were,  that  he  should  provide  a  gown  for  some 
poor  woman,  several  distinct  gifts  would  evidently  be 
requisite ;  this,  however,  it  may  be  said,  is  money^s 
worth. 

Where  a  tender  of  a  sum  of  money  is  required  to 
the  valid  execution  of*  a  power,  it  is  highly  desirable 
that  the  fact  of  the  tender  should  be  stated  in  the  deed 
executing  the  po^er,  and  that  the  person  to  whom 
the  tender  is  made  should  acknowledge  it  by  indorse- 
ment en  the  deed;  for  although  the  fact  may  be 
proved  by  parol  evidence,  yet  in  some  cases  it  might 
be  difficult  to  establish  it  to  the  satisfaction  of  a  yivy{p). 
The  practice,  however,  of  requiring  money  to  be  ten. 
dered,  is  now  become  obsolete,  but  the  observation 
applies  with  equal  force  to  every  other  external  cir- 
cumstance required  to  the  execution  of  a  power. 

Although  money  is  required  to  be  tendered  ^  a 
particular  place^  yet  a  tender  in  the  absence  of  the 
person  to  whom  it  ought  to  be  made,  and  without  no- 
tice having  been  given  to  him  of  the  time  when  the 
tender  would  he  made,  is  void(c).  But  where  a  cer- 
tain place  and  day  is  limited  for  the  tender,  the  per- 
son to  whom  it  is  to  be  made  must  attend  at  his  pe- 
n\(d).  Where  no  time  is  limited,  notice  ought  to  be 
given  to  the  person  by  whom  the  tender  is  to  be  re- 

(b)  See  Arundel  v,  Philpot,  3  (c)  Lady  Burg's  caae,  Mo.  602. 

Cha.  Ca.  70,  108,  cited,  2  Vern.  (d)  Burrough's  case,  Dj.  354,  a« 

69 ;  Lock  v.  Norborne,  3  Mod.  pi.  32 ;  and  see  3  Cha.  Ca.  67. 
141. 
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ceived,  that  it  will  be  made  at  such  a  time,  and  he 
should  be  required  to  be  there  to  receive  it ;  and 
then,  if  at  the  time  appointed  a  tender  h6  made,  al- 
though  he  absent  himself,  it  is  a  good  performance  of 
the  proviso(^). 

Ekit  although  the  tender  is  required  to  be  made  at 
a  given  place,  yet  it  seems  that  a  tender  at  any  other 
place,  and  an  acceptance  of  it  by  the  person  to  whom 
il  is  to  be  made,  will  be  valid  even  at  law(X),  unless 
the  tender  is  to  be  made  to  a  stranger,  and  not  to  a 
privy  to  the  deed ;  in  which  case  it  seems  that  the 
strict  letter  of  the  condition  must  be  complied  with(^). 

Where  a  tender  is  required  to  be  made  to  a  man 
or  bis  heirs,  if  he  die,  leaving  an  infant  heir,  the  ten- 
der may  be  made  to  the  infant,  of  whatever  age  he 
may  be.  And  although  the  infant  be  a  female,  and 
the  wife  of  the  deceased  be  ensient  at  her  husband's 
death,  and  should  afterwards  be  delivered  of  a  son,  yet 
that  will  not  invalidate  the  prior  tender  to  the  daugh- 
ter, who  was  heir  pro  tempore.  Where  the  tender  is 
required  to  be  made  to  a  man  or  his  assigns,  and  the 
estate  is  limited  to  him  and  his  heirs,  the  heir  is  the 
proper  person  to  receive  the  tender.  These  three 
points  appear  to  have  been  decided  by  Allen's  case  in 
Curia  JVardornm,  in  the  llth  of  Jac.  I.(A). 

Where  the  consent  of  any  person  is  required  to  the 
execution  of  the  power,  that,  like  every  other  condi- 
tion, must  be  strictly  complied  with(i). 


(e)  8  Rep.  92  b.  {g)  See  3  Cha.  Ca-  68. 

(f)  Thorne  v.  Newman,  2  Cha.  (A)  Ley,  57. 

R«p.  37 ;  and  see  3  Cha.  Ca.  a.  (t)  Simpson  v.  Hornsbj,  Free. 

68, 108.  Cha.  452;  vide  aupra. 
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And  if  the  person  whose  consent  is  essential, 
before  the  execution  of  the  power,  and  without  hating 
assented,  the  power  is  gone,  although  his  deatb  was 
the  act  of  God{k).  So  where  the  consent  of  seieral 
persons  is  required,  the  de^th  of  one  of  them  destroys 
the  power,  for  the  consent  of  the  survivors  will  not 
satisfy  the  words  of  the  power(Q.  But  the  intention 
of  the  parties  will  be  observed,  however  inforroidlj  it 
be  expressed.  Therefore,  where  a  power  of  revoca* 
tion  was  ^ven  in  a  marriage-settlement  to  two  per- 
sons,  veith  the  consent  of  their  wives,  if  they  or  either 
of  them  were  then  living,  a  revocation,  mth  the  con* 
sent  of  the  surviving  wife,  was  held  sufficient,  idtbougb 
the  power  did  not  expressly  say  that  the  consent  (A 
the  survivor  should  be  valid(m).  And  in  one  case, 
where  a  father  by  his  will  gave  a  power  of  jolntqriqg 
to  an  improvident  son,  with  the  consent  (f  hds  trustees, 
both  of  whom  were  of  an  advanced  age,  the  court  ap- 
pears to  have  been  of  opinion,  that  io  favour  of  the  in- 
tention the  consent  of  the  heirs  of  the  trustees  would 
be  valid ;  and  that  the  will  was  to  be  read  as  if  he  said 
"  with  the  consent  of  the  trustees  and  their  heirs ;"  and 
as  the  persons  were  several,  and  the  consent  was  per 
sonal,  they  thought  the  expression  would  be  equifa- 
lent  to  saying  '^with  consent  of  both  vrfaile  they  live, 
but  when  one  die,  that  consent  shall  devdve  upon  Ids 
heir ;  the  heir  of  the  dead  trustee  shall  consent,  as 


(k)  Danne  v.  Annas,  Dy.  219>  ters  v.  Bird»  vide  stq^a,  ch.  3. 

pi.  8^  and  see  ManseU  v.  Mansell,  sect  2. 

Wilm.  36.  (m)    Savil   v.    Stirling,   She|». 

(0  Atwaters  v.  Birt,  Cro,  Eliz.  Touch.  526 ;  S.   C.   2  Ro.  174 

856 ;  S.  C*  No7>  38,  nom.  Aiwa-  nom.  Gardner  v.  SaTiU. 
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m€A,  as  the  surviving  trustee :  one  may  abuse  the 

[power ;  I  will  supply  the  loss  of  one  by  his  heirs,  and 

the  loss  of  both  l^  the  heirs  of  both(n)."    It  was  not, 

hovrever,  necessary  to  dedde  either  of  these  points. 

In  Lord  Mordaunt  v.  the  Earl  of  Peterborough(o), 
the  Earl  had  a  power  of  revocation,  with  the  consent 
of  the  Countess,  in  writing.  She  was  a  party  to  the 
deed,  which  was  necessary  in  order  to  save  her  joint- 
ore,  and  she  sealed  it ;  but  the  conveyance  was  not 
8aid  to  be  by  her  assent,  nor  was  any  mention  made 
of  it  in  any  other  clause ;  and  the  Court  conceived 
this  not  to  be  a  sufficient  revocation.  The  point, 
however,  did  not  call  for  a  decision ;  but  this  case  en- 
forces the  necessity  of  stating  accurately  in  the  deed 
execotrqg  the. power  the  compliance  with  every  cir- 
cumstance imposed  on  the  execution  of  it 

Where  a  person's  consent  is  required  to  the  execu- 
tion of  a  power  he  cannot  delegate  the  confidence 
reposed  in  him.  This  was  one  of  the  points  in  the 
case  of  Hawkins  and'  Kemp(j7).  The  power  was  to 
be  executed  with  the  consent  of  several  persons. 
One  (tf  these  persons  being  abroad  gave  a  letter  of 
attorney  to  the  donee  of  the  power,  to  consent  to  his 
own  revocation  of  the  power.  And  this  part  of  the 
case  was  abandoned,  as  the  court  intimated  a*  de- 
eded opinion  against  it,  on  the  ground,  that  it  would 
operate  as  a  total  destruction  of  the  check  intended 
by  requiring  the  personal  approbation  of  the  trus* 
tees. 


(a)  ManseU  v.  Mansell,  Wilm.    1  Barn.  &  Aid.  608«  stg^ra. 
36;   and    see    Hewit  v.  Hewit^        (o)  3  Keb.  305. 
AabL  508 ;  Townsend  v.  Wilson,        (p)  3  Bast,  410. 


pp 
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Where  trustees  bad  power  in  a  roarrii^e-setdement, 
with  the  consent  in  writing  of  the  wife,  to  raise  iffOOl. 
for  the  husband,  and  they  raised  the  money  without  a 
written  consent,  it  was  held,  that  a  subsequent  regular 
consent,  by  which  the  vnfe  declared  that  the  sale  was 
with  her  full  consent,  was  not  valid,  and  the  trustees 
were  compelled  to  refund  the  money(^). 

It  appears  scarcely  necessary  to  observe,  that  urtien 
a  trustee  is  authorized  to  consent  to  a  revocation  he 
will  not  be  guilty  of  a  breach  of  trust  by  giving  bis 
consent  accordingly,  unless  he  act  fraudulently(r) ; 
nor  will  a  court  of  equity  control  his  discretion.  Hius, 
where  in  a  marriage-settlement  it  was  provided,  that 
if  the  husband,  his  heirs,  executors,  or  administrators, 
with  the  approbation  and  good  liidng  of  two  trustees, 
should  settle  lands  of  80/.  per  annum  to  the  mme 
uses,  then  that  settlement  should  be  vend :  the  eldest 
son  and  heir  applied  to  the  trustees  to  consent  that  on 
settlement  of  an  estate  of  equal  value  the  former 
should  be  void ;  the  trustees  would  not  consent ; 
vnthout  'which  the  revocation  would  not  be  good  in 
point  of  law :  a  bill  was  brought  to  compel  their  con- 
sent, and  Lord  Hardwicke  held  that  it  could  not  be 
done,  and  that  a  bill  of  that  kind  against  trustees  v^io 
had  ti  discretionary  power  to  consent  or  not  was  never 
admitted(«). 

We  may  close  these  observations  upon  consent 
with  the  case  of  Hutcheson  v.  Hammond(09  where  a 
testatrix  gave  a  fund  to  j9for  Ufe,  and  after  his  decease 

{q)  Bateman  v.  Davis,  S  Madd.  («)  Brereton  v.  Brer«toD»  £  Yes. 

98.  87,  cited, 

(r)  Reresby  v.  Newland,  2  P.  (I)  S  Bro.  C.  €•  188. 
Wms.  93. 
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I  lift  dau^ter,  and  willed,  that  if  she  in  the  Itfe-time 
tkr  father  should  marry  vrithout  his  consent,  then 
\  shodd  have  a  power  to  appoint  the  fund  to  whom 
k  fkased ;  the  daughter  married  in  her  father's  Itfe-* 
time,  vMk  his  eoraentj  and  it  was  determined  that  by 
Urn  ooe  ooDsmt  the  power  was  wtMrily  gone. 

We  bare  stHl  to  consider  those  cases  where  the 
oomfitioas  imposed,  although,  like  the  former,  not  re- 
htiag  to  the  instrument,  are  yet  in  many  reapers  dfe- 
iiginsbable  from  ^em.  I  dlude  to  powers  to  be 
exercised  OBly  ki  the  erent  of  another  estate  proving 
deftdent  to  answer  certain  chttrges,  or  another  estate 
bc«^  fint  settled  to  the  same  uses,  or  the  like.  And 
as  these  oooditioils  consist  not  merely  of  form,  but  are 
oi  (be  very  esseM^  of  .the  gift  or  reservation,  they 
p^Aaps  more  than  my  other  require  a  strictly  literal 
lieifMiiiMiee. 

Thereibre,  where  a  power  wa?  ^ven  to  trustees  to 

9dk  fin*  the  purpose  of  raising  as  much  money  as  the 

persofial  estate  should  prove  deficient  in  paying  debts^ 

ft  was  decided  by  Jones,  Croke,  and  Berkeley,  Justices^ 

that  the  condition  was  a  precedent  condition,  and  that 

flie  power  would  not  authorize  a  sale  unless  there  was 

m  aetual  ^ficieocy,  and  then  so  much  only  of  the  es* 

lite  could  be  sold  as  was  sufficient  for  the  payment  of 

flie  debts,  and  consequently,  that  the  amount  of  the 

d^li  and  the  value  of  the  personal  estate  ought  to  be 

shown,  so  that  the  court  might  judge  whether  the  con- 

fifian  waa  performed  or  not{u).    Great  difficulty  fre- 

(«)  Dike  V.  Bicks,  Cro.  Car.  2  Cha.  Ca.  115,  221,a8  etplaincd, 

335,  Wm.  Jones,  327;  1  Ro.  Abr*  Treat   Purch.  5th  edit  p.  44^; 

399,  pL  %  S  Yin.  Aik*.  419,  pi.  9 ;  and  see  Bowman  v.  Mathews.  For. 

and  see  Popham  v.  Robert,  1  Cha.  bch.  Bep.  ]i6d« 
Ca»  280^;  a«d  Cnlfepper  v«  Aston, 
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quently  arises  in  practice  from  powers  Uke  this,  as  it 
is  difficult  to  satisfy  a  purchaser  of  the  defidency,  and 
the  actual  extent  of  it  It  should,  therefore,  in  these 
cases  invariably  be  provided,  that  the  power  shall  quoad 
a  purchaser  be  well  executed,  although  there  be  no 
deficiency,  and  that  he  shall  not  be  l)ound  to  inquire 
into  or  ascertain  whether  there  actually  be  any  defi- 
dency(a:). 

So  where  a  power  of  sale  was  given  to  trustees,  so 
as  thatiy)  the  money  was  paid  to  them,  and  laid  out  in 
other  lands  to  the  tike  uses,  it  was  held  that  the  power 
was  not  well  executed,  as  the  money  was  not  paid  to 
the  trustees,  and  laid  out  accordingly(z).  The  court 
considered  that  the  trustees  had  only  a  power  of  sale, 
on  condition  of  re-investing  the  money  in  the  purchase 
of  another  estate.  In  this  case,  however,  the  pur^ 
chaser's  agent  was  privy  to  a  fraudulent  disposition  of 
the  purchase-money,  and  knew  that  it  was  not  intended 
to  layout  the  purchase-money  according  to  the  proviso. 
Where  the  transaction  is  fair,  and  a  power  is  given  by 
.  the  setdement  to  the  trustees,  to  give  recdpts  for  the 
purchase-money,  which  are  declared  to  be  dischai^es, 
it  seems  clear  that  the  purchaser  could  not  be  affected 
by  a  misapplication  of  the  money,  after  having  ob- 
tained a  proper  receipt  for  it  from  the  trustees.  The 
opposite  rule  would  in  effect  strike  this  dause  out  of 
the  deed.  The  point  was  accordingly  so  dedded  in 
the  late  case  of  Roper  t?.  Halifax(a). 

Again,  where  a  power  of  revocation  was  given  with 

{x)  See  Treat  Porch.  5tii  edit  hope's  case,  Bacon's  Law  Tracts, 

p.  450.  2SS. 

(y)  See  Lord  ChanceUor  Ba-  (z)  Doe  v.  Martin,  4  T.  Rep. 

con's  argument  upon  ikt  quod^  or  39. 

J*  AoT,  in  powers.    Sir  John  Stan-  (a)  Appendiz*  No.  2.  MQ^ 
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the  consent  of  trustees,  so  that  at  or  before  the  revo- 
cation other  estates  were  assured  of  equal  or  better 
Talue  to  the  like  uses,  it  was  considered  clear,  that  if 
dXiequUable  estate  had  been  conveyed, the  power  would 
have  been  badly  executed  at  lanv^  but  whether  in  equity 
was  doubted;  and  it  was  also  thought  that  a  purchaser 
of  the  settled  estates  would  have  been  bound  to  have 
shown  the  value  of  the  substituted  estates  (6). 

And  in  a  case  where  a  power  of  revocation  was 
^ven,  so  asdX  thelime  of  such  revocation  he  settled 
other  lands  free  from  incumbrances  of  as  good  or  bet- 
ter  yearly  value.  Lord  Hardwicke  was  clearly  of  opi- 
nion  that  the  power  of  revocation  was  not  well  exe- 
cuted, as  the  substituted  estate  was  not  of  equal  value, 
and  was  charged  with  an  incnmbrance(c). 

Hiese  cases  should  not  be  dismissed  vdthout  an 
observation  on  the  impolicy  of  the  settlements  upon 
which  they  arose ;  they  tend  only  to  expense  and  trou* 
ble  in  practice,  as  a  purchaser  could  not  in  general  be 
compelled  to  complete  his  purchase  without  the  sanc- 
tion of  a  decree  in  equity,  and  there  are  few  cases  in 
i?hi€b  he  could  be  advised  to  accept  the  title  without 
a  decree.  It  would  be  much  better  wholly  to  omit  a 
power  of  sale  in  a* settlement  than  to  fetter  its  opera- 
tion by  requisitions  like  these.  The  usual  power  of 
sale  is  exactly  adapted  to  effectuate  the  intention  of 
the  parties:  the  trustees  are  authorized,  with  the  pro- 
per consents,  to  sell  the  estate  absolutely,  and  a**e  di- 
rected to  lay  out  the  money  in  the  purchase  of  other 
states;  but  this  is  not  made  a  condition  affecting  the 
execution  of  the  power,  but,  on  the  contrary,  the 

(6)  Cox  T.  Chamberlain,  4  Yes.  Jon.  63 1. 
(e)  Bnrgoiiie  v.  Fox,  1  Atk.  575. 
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trustees  are  authorised  to  give  receipts  to  the  pur- 
diaser,  which  it  is  declared  shall  exonerate  him  from 
seeing  to  the  application  of  the  money ;  and  they  are 
empowered  to  lay  out  the  money  at  interest,  until  in- 
vested in  the  purchase  of  an  estate.  This  {dan  has 
been  adopted  from  a  conviction  of  the  mischievous 
tendency  of  other  modes. 


Section  IV. 


OF  TUB  TXMB  AT  WHICH  A  POWER  MAT  BK   EXEOUTBD,  AKD  OF  PARTUL 

EXBOUnOVB. 

It  comes  in  order  to  cbnsider  at  what  time  powers 
may  be  executed,  and  in  what  cases  partial  and  re- 
peated executions  may  be  made. 

And,  first,  it  may  be  remarked,  that  although  a 
power  iis  given  generally,  yet  the  courts,  or  at  least 
equity,  will  not  permit  it  to  be  exercised  before  the  time 
in  which  it  was  the  intention  of  the  parties  that  it  should 
be  executed.  Thus,  Where  portions  fbr  younger  children 
were  to  be  raised  at  such  times  as  the  father  should 
direct,  and  he  having  a  daughter  fourteen  years  of  age, 
directed  the  trustees  to  raise  the  portion  immediately. 
The  daughter  died  under  age,  and  the  father  claimed 
her  portion  as  administrator;  Lord  Thurlow  said,  "The 
meaning  of  a  charge  for  children  is  that  it  shall  take 
place  when  it  shall  be  wanted.  It  is  contrary  to  the 
nature  of  such  a  charge  to  have  it  raised  before  that 
time.    And  although  the  power  is  in  ttoa  ease  to  raise  it 
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rwhen  the  parent  shall  think  proper,  yet  that  is  only 
to  eoahle  him  to  raise  it  in  his  own  life  if  it  should 
be  necessary.  It  would  have  been  very  proper  to  do 
90  upon  tile  daughter's  marriage,  or  for  several  other 
purposes,  but  this  i$  against  the  nature  (f  tti€  paum^.'' 
And  the  bOl  was  dismissed(a). 

If  a  power  be  ^ven  to  a  person  to  make  a  lease, 
Ifc  six  months,  or  any  other  given  time  before  his 
death,  the  power  may  be  executed  at  any  time,  al- 
though it  be  not  six  months  before  his  death,  but  a 
BionUi,  a  w^k,  or  a  day,  for  the  duration  oi  his  life 
cannot  be  known(6). 

80  where  a  power  was  given  by  a  setdement  to  a 
married  woman,  in  case  cf  the  death  of  her  husband  in 
herlife4ime^  to  charge  the  estate  with  a  sum  of  mo- 
ney, and  ^e  executed  the  power  in  the  life-time  of 
her  husbMid,  and  afterwards  survived  him;  it  was 
ftfft  deterndned  by  the  Court  of  King's  Bench,  and 
tiien  by  the  Ccmrt  of  Chancery,  tiiat  the  power  wasi 
wdl  exeeiited(c).  This  case  is  an  authority,  that 
where  a  power  is  authorized  to  be  executed  in  a  con- 
tn^^  event,  it  may  be  executed  before  the  happen- 
ing of  the  contingency.  The  words  of  the  power 
aeemed  to  make  the  happening  of  the  contingency  a 
pweedent  condition.  It  runs  thus :  that  if  the  said 
/;  &  (tbe  husband)  shall  happen  to  die,  and  M  (his 
nife)  shall  him  survive,  and  there  shall  be  no  issue 

(«)  Lord  Hinchinbroke  t;.  Sey-  (c)  Countess  of  Sutherland  v, 

movr,  1  Bro.  C.  C.  395 ;  and  see  Northmore,  1  Dick.  56,  S.  C.  3 

11  Ves.  Jun.  479,  8.  C.  cited  by  Vin.  Abr.  427,  pi.  8,  nom.  Sclater 

Lord  ndon,  who  said  the  daugh-  v.  Travell ;  see  Doe  v.  TomkUison, 

ter  was  consumptive.  2  Mail*  &  Selw.  165. 

(6)   Harris  v.  Graham,  S  Ro. 
Abr.  M7,  pL  6, 
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of  the  marriage  living  at  the  death  of  3f,  then  and  k 
such  case  it  shall  be  lawful  for  her,  at  any  time  or 
times  during  her  life,  by  any  deed,  2jc.  to  charge  the 
estate.  Now  it  was  of  necessity  that  she  shodd  be 
allowed  to  execute  the  power  after  the  death  of  her 
husband,  idthough  there  was  issue,  but  no  sudi  Deces- 
sity  esdsted  during  his  life.  In  a  case  before  Lord 
Thurlow(rf),  where  a  power  was  given  to  the  surviwr 
of  two  persons,  and  they  executed  a  joint  appc^ 
ment,  he  held  it  bad. 

Where,  previously  to  marrii^,  an  Bgfeemenyit 
made  generally  that  the  womati  may  dispose  of  her 
property,  she  cannot  after  the  i^reement,  and  b(^ 
the  marriage,  malce  a  binding  will,  unless  expresslj 
authorized  to  do  so(e). 

Kr  Edward  Col^e  lays  it  down  as  clear,  that  whcfe 
there  is  a  devise  to  j9  for  life,  and  that  after  \a&  de- 
cease the  estate  shidl  be  sold,  the  sale  cannot  be  made 
during  .^s  life,  but  must  wait  till  his  decease.  Mr. 
Hargrave  justly  observes,  that  this  is  a  doubtful  point 
upon  the  authorities(X).  There  was  a  case  bdire 
Lord  Hardwicke  in  which  he  expressed  an  opiiuonoo 
this  question  which  appears  to  have  been  overiooked. 
I  allude  to  Uvedale  v.  Uvedale(^),  where  the  dcwe 
was  to  the  wife  for  life,  and  after  her  death  thetatator 
willed  that  the  same  should  be  sold  ;  and  Lord  Hsrd- 
mokt  said,  that  the  words  after  her  decease  were  DOt 


(i)  Mac  Adam  v.  Logan,  3  Bro.  (f)  See  note  (2)  to  Co.  litt 

C.  C.  310,  vide  supra.  113  a. 

(e)  Hodsden  v.  Lloyd,  9.  Bro.  C.  {g)  3  Atk.  117 ;  and  se^  Anoaj- 

C.  534 ;  Doe  v.  Staple,  2  Term  moua,  2  Leon.  220,  pi.  276. 
Rep.  684.    The  marginal  abstract 
of  die  case  in  Browne  is  inaccurate. 
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I  put  ID  to  postpone  the  sale(I).  However,  in  a  late 
case  before  the  Court  of  Exchequer  (in  which  I  have 
rd^on  to  think  the  case  of  Uvedale  and  Tvedale  was 
dted),  where  the  devise  was  to  A  for  Hfe,  and  after 
her  decease  to  trustees  to  sell,  and  pay  the  money 
amongst  the  children  then  living,  the  Court  held  that 
a  sale^could  not  be  made  till  after  the  wife's  deceaseCA), 
Where  the  parties  beneficially  entitled  are  adult,  and 
d^  fee  is  devised,  a  sale  may  of  course  be  made  with 
their  concurrence,  during  the  life  of  the  tenant  for 
life.  The  purchaser  would  obtain  the  legal  estate,  and 
the  cextmque  trust  would  be  bound  by  the  sale.  But 
even  if  the  parties  are  adult,  yet  where  a  power  only 
18  given  the  title  cannot  be  accepted  unless  the  person 
in  whom  the  fee  is  vested  till  appointment  will  con- 
vey the  estate  to  the  purchaser ;  for  until  the  death 
of  the  tenant  for  life,  the  power,  according  to  the  case 
10  the  Exchequer,  does  not  arise,  and  consequently 
cannot  till  then  be  executed. 

In  a  recent  case,  a  mother  was  tenant  for  life,  with 
remainder  to  her  daughter  in  taiL  In  pursuance  of  a 
decree,  on  the  daughter's  marriage  the  estates  were  to 
be  settled  to  the  husband  for  life,  with  the  usual  re-. 
BMuoders  over,  with  powers  of  sale  and  exchange. 
Hie  mother  joined  in  the  recovery  and  settlement, 
and  the  estates  were  limited  to  her  for  life^  remainder 
to  tile  husband  for  life,  vrith  remainders  over  accord* 
ingto  the  decree ;  and  a  power  of  sale  was  inserted  at 
any  time  during  the  lives  of  the  husband  and  wife,  and 

(h)  Anon.  Excheq.  1806. 

(I)  Bmt  &e  estate  was  sold  under  the  widow's  bill  as  a  specialtj 
creditor. 
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the  survivor,  with  their,  his,  or  her  consent.  The  es- 
tates were  sold  in  the  life-time  of  the  mother ;  and  it 
was  objected,  that  the  power  could  not  be  executed 
until  after  her  death ;  but  the  Master  of  the  Rolls  de- 
creed  the  purchaser  to  take  the  title(i). 

Sometimes  a  power  is  given  to  a  person  on  default 
or  failure  of  his  issue,  and  it  becomes  doubtful  al  what 
time  the  issue  must  fail  in  order  to  give  effect  to  the 
power.  In  Holt  v.  Burlei^h(A?),  in  a  strict  setdement, 
a  power  was  given  to  the  wife  to  sell  the  estate  if  she 
should  survive  her  husband,  not  having  isme^  or  wUhr 
out  issue  (f  their  two  bodies.  The  husband  died,  leav- 
ing issue,  and  that  issue  died  without  leaving  issue  in 
the  life-time  of  the  wife:  and  it  was  determined,  that 
the  wife  might  sell  the  land  j  although  it  was  insisted, 
that  the  husband  leaving  issue,  the  wife  did  not  survive 
her  husband,  not  having  issue,  or  without  issue,  and 
therefore  the  power  never  took  effect. 

The  Lord  Chancellor  said,  that  there  was  no  occa- 
sion in  this  case  to  make  any  artificial  construction  of 
the  proviso,  for  that  the  words  thereof  fell  in  naturally 
with  the  meaning  of  the  parties,  and  gave  her  a  power 
to  sell  when  the  issue  failed ;  for  where  an  estate  is 
made  to  a  man  wd  the  heirs  of  his  body,  and  if  he 
die  without  issue,  or  without  heirs  of  his  body,  the  re- 
mainder over,  this  is  a  good  limitation  wherever  the 
issue  fails  ;  though  in  that  case  if  he  leaves  issue  he 
cannot  properly  be  said  to  die  without  issue.  But  this 
is  a  much  stronger  case,  for  death  is  a  sin^e  act,  and 


(0  Fry  V.  Fish.  RoUs,  5th  Au-        (i)  Pre.  Cha-  293, 8.  C.  2  Votu 
gostlSll^MS.  651. 
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to  be  performed  but  once,  and  though  the  issue  dies 
without  issue,  a  year  after,  you  cannot  say  he  died 
without  issue,  because  he  actually  left  issue ;  and  yet 
a  limitation  over  in  such  a  case  is  good :  but  here, 
surviving  is  a  continuing  act,  and  she  survives  her  hus^ 
band  as  much  a  year  after  his  death  as  she  did  the 
first  moment ;  and  therefore  if  the  issue  fails  during 
her  life  she  actually  survives  without  issue,  or  not 
leaving  issue,  because  the  issue  fails  during  her  survi- 
vorship, which  continues  after  the  failure  of  issue ;  and 
diis  is  the  plain  and  natural  meaning  of  the  words,  and 
agrees  with  the  intention  of  the  parties,  which  was  to 
give  her  the  disposal  of  so  much  lands  in  case  the 
issue  to  be  provided  for  by  the  settlement  failed. 

In  a  more  recent  case,  where  the  estate  was  limit- 
ed to  the  children  of  the  marriage  in  fee,  and  in  default 
of  such  issue^  to  the  use  of  such  person  as  the  wife 
should  appoint;  the  wife  executed  the  power,  and  left 
a  sou  living  at  her  death ;  and  it  was  decided  tiiat  the 
appointment  was  void(/);  but  the  Court  appear  to 
have  thought,  that  if  the  ¥dfe  had  survived  her  son  the 
power  would  have  arisen.  This  was  a  liberal  construc- 
tion in  favour  of  the  power;  for  it  is  settled,  that  issue^ 
in  a  case  like  that,  means  chUd^  and  therefore  it  might 
be  thought  that  the  birth  of  a  child  at  once  prevented 
the  power  from  arising,  and  that  his  death  the  next 
boor  would  not  revive  it. 

It  frequently  happens,  that  powers  are  given  to  par- 
ties to  be  exercised  by  them. when  in  the  actual  pos- 
session of  the  estate.  In  some  cases  it  would  be  de- 
sirable  that  the  power  should  be  given  so  as  to  enable 

(0  Doe  ▼.  Denny,  cited  in  ?  Wils.SST',  reported  in  Say.  295. 
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the  party  to  execute  it,  although  his  remainder  has  not 
fallen  into  possession,  and,  at  the  same  time,  so  as  not 
to  accelerate  the  charge  under  the  power  (m).  Some- 
times when  a  person  in  remainder  has  been  desirous 
to  execute  his  power  as  if  in  possession,  it  has  been 
attempted  to  put  the  party  in  a  situation  to  do  so,  by 
accelerating  the  possession  of  his  estate.    Mr.  Butler 
observes,  that,  in  one  case,  it  is  clear  that  this  will 
answer  the  object  intended ;  that  is,  where  A  is  tenant 
for  life,  with  the  immediate  remainder  (without  any 
limitation  to  trustees)  to  B  for  life,  with  a  power  for  B 
to  jointure  when  in  po&session.  Here,  if  .^  surrenders 
to  B^  B  is  to  all  purposes  in  possession  of  the  estate, 
and,  therefore,  in  a  situation  to  exercise  his  powers. 
But  he  adds,  that  where  there  is  an  intermediate  estate 
this  never  can  be  relied  on.    If  it  is  expressed  in  the 
deed,  as  it  generally  is,  that  it  shall  be  lawful  for  the 
party  to  exercise  the  power  when  in  possession,  under 
the  limitations,  and  there  is  a  limitation  to  trustees  to 
preserve  the  contingent  reniainders,  the  first  tenant  for 
life  can  in  no  wise  put  the  second  tenant  for  life  in  pos* 
session  of  the  estate  but  by  an  actual  conveyance  of 
his  life-estate ;  consequently  the  party  will  then  be  in 
possession,  not  by  virtue  of  tiie  limitations  of  the  deed, 
but  by  the  act  of  the  first  tenant  for  life.   For,  instead 
of  being  tenant  in  possession  for  his  life  only,  as  he 
would  be  if  he  was  in  possession  under  the  limitations 
in  the  deed,  he  is  tenant  in  possession  for  the  life  of 
another  person,  with  a  remainder  for  his  own  life; 
so  that  lie  has  two  estates  which  are  perfectly  distinct, 

(m)  See  note  to  Co.  Litt  271  b.  s.  3.^ 
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and  under  the  limitations  of  the  settlement  he  is  only 
tenant  for  life  in  remainder.  Where  these  words, 
therefore,  are  inserted,  it  ^eems  dear  that  the  party 
is  not  in  possession  within  the  words  or  meaning  of 
the  deeds,  and  consequently  not  in  a  situation  of  ex- 
erdring  his  power.  Where  these  words  are  not  in- 
serted, it  may  be  contended  that  they  ought  to  be 
impl]ed(n). 

Now,  there  seems  ground  to  contend,  that  evenb 
where  there  is  no  limitation  to  trustees  the  power 
cannot  be  duly  exercised.  The  question  is  not,  whe- 
ther  in  strictness  of  law  the  tenant  is  after  the  sur* 
render  in  possessi<Mi  under  the  limitations,  which  he 
clearly  is,  but,  whether  the  testator  intended  that  the 
power  should  be  executed  in  the  given  event.  It  is^ 
in  truth,  a  simple  fraud  on  the  remainder-man.  Sup- 
pose .4  to  be  tenant  for  life,  remiunder  to  B  for  life, 
remainder  to  C,  with  a  power  to  B  to  jointure  when  in 
possession.  It  seems  dear  that  the  testator  could 
only  mean,  that  B  should  exercise  his  power  on  the 
death  of  j9,  or  forfeiture  of  his  estate,  that  is,  he  can 
be  only  considered  to  have  contemplated  the  deter- 
mination of  the  estate*  by  the  act  of  God  (death),  or 
the  act  of  tlie  law  (forfeiture).  But  if  A  surrender  to 
B^  who  exercises  his  power,  and  then  B  die  in  the 
Bfe^me  of  .^  the  estate  will  go  the  remainder-man 
charged  with  the  jointure ;  whereas,  without  the  assis- 
tance of  ^,  the  estate  could  not  have  been  charged  by 
Bin  his  (.^'s)  life-time.  It  may  be  said,  that  the  pos- 
session  of  C,  the  remainder-man,  is  accelerated,  inas- 
much as,  if  no  surrender  had  been  made,  he  would 
not  have  been  entitled  to  the  possession  till  the  death 

(n)  Co.  Litt  271  b.  note  (l)s.  3. 
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of  A ;  but  this  argument  leaves  the  testator's  intention 
behind,  and  makes  it  a  mere  question  of  loss  and  gain* 
And  if  we  look  at  the  question  in  that  Bght,  we  shall 
find  that  surrenders  of  this  kind  are  made  for  the  ex- 
press purpose  of  charging  the  remainder-man's  estate, 
so  that  he  is  never  benefited  by  the  arrangement 
A  lease  is  granted  previously  to  the  surrender,  in  or* 
der  to  secure  the  profits  to  the  tenant  for  life  who 
surrenders.  To  hold,  therefore,  this  to  be  witinn  the 
words  of  the  will  or  settlement,  is  to  authorize  the  te- 
nant for  life  in  possession,  and  the  next  remainder- 
man, to  commit  a  fraud  on  the  other  remainder*men. 
These  observations  appear  to  apply  as  well  to  a  power 
under  a  settlement  as  to  a  power  under  a  will,  for  in 
both  the  intention  of  the  donor  of  the  powerls  equally 
to  be  attended  to. 

Since  these  observations  were  written,  a  case  arose, 
where  aii  estate  was  settied  to  a  father  for  life,  with  an 
immediate  remainder  to  his  son  for  life,  with  remain- 
ders over,  with  a  power  to  the  father  during  hii  life^ 
and  e^ier  his  decease^  ^  to  the  son  during  his  life,  to 
lease.  The  father  conveyed  his  life-estate  to  the  son, 
who  during  his  father's  life-time  exercised  the  power 
of  leasing ;  and  the  Court  of  King's  Bench  held  the 
lease  to  be  void(o). 


Powers  of  appointment  and  revocation  need  not  be 
executed  to  the  utmost  extent  at  once,  but  may  be 
executed  at  different  times  over  different  parts  of  the 
estate,  or  over  the  whole  estate,  but  not  to  the  full 


(o)  Coxe  1^.  Day,  iSEaat,  118. 
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tjjmt  of  the  power.  D^es's  caseip)  is  m  authority, 
that  under  a  power  of  revocation  the  usra  of  part  of 
tbe  land  may  be  revoked  at  one  time,  and  of  part  at 
another,  and  bo  of  the  residue,  until  the  uses  of  all 
the  Wl  are  revoked.  So  where  a  man  has  a  gene« 
ral  power  of  ap|K)intmest,  he  may  execute  it  at  seve- 
ral tiroes,  and  a{q[KHnt  an  estate  for  life  at  one  time, 
and  tbe  fee  at  another  iVBe{q).  And  the  same  of  a 
power  of  revocation(r).  So  powers  of  jointuring,  ifc. 
may  in  like  manner  be  executed  at  different  times, 
provided  that  the  party  do  not  in  all  tbe  executions 
exceed  the  limits  of  the  power(^).  In  a  case(/)  where 
a  power  was  given  to  raise  such  sum  or  sums  of  mo- 
ney, not  exceeding  S002.  for  their  two  daughters,  as 
j9  and  Jiis  wife  should  appoint,  the  Lord  Chancellor 
said,  it  was  insisted  to  be  a  power  to  appoint  by  parc^ 
at  Afferent  times,  by  virtue  of  the  words  sum  or  $um$ 
of  money.  But  he  was  of  opinion  that  was  not  the 
construction ;  they  could  not  do  so.  It  was  a  discre- 
tionary power,  not  to  raise  by  parcels,  but  to  raise  any 
given  suiU)  not  exceeding  800{. ;  as  suppose  ioo2.  or 
160^9  *Dd  ^  ^^y  jointiy  had  appdnted  any  sum,  the 
survivor  oould  not  add  to  or  alter  it 

And  in  Smpson  v.  Paul(2^),  where  a  sum  of  money 
was  settled  upon  the  cMldren  of  the  intended  mar* 
riage,  in  such  shares  as  the  husband  and  wife,  during 

(p)  1  Rep*  17S;  and  see  Sir  Ri-  («)  Herrcy  v.  Hervey.  1  Atk. 

ciumf  Lee's  case,  1  And.  67,  and  561 ;  Zouch  v.  Woolston,  2  Burr. 

Ge.Iitt2S7a.  Il36;  1  Blackst.  ^1;  and  see 

(4)  Bee  fiovey  v.  Smith,  I  Vem.  D^e v*  Ifilberne,  STenn  Ite}K  TBI. 

84.  (/)  Brown  v.  Nisbett»  1  Cox,  13, 

(f)  See  Snape  v.  Turton,  Cro.  sedqti. 

Car.  472 ;  and  BnUock  v.  Thorne,  (u)  3  Eden,  34. 
Mo.  615. 
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their  joint  lives,  or  in  default  thereof,  the  survivor  of 
them,  should  appoint;  and  the  husband  and  wife, 
upon  the  marriage  of  a  daughter,  appointed  18,000/. 
to  the  daughter,  as  her  share  of  the  settled  sum,  Lord 
Northington  held,  that  the  vnfe,  who  survived  her 
husband,  could  not  increase  the  share.  His  reason- 
log,  however,  is  not  satisfactory ;  the  power  in  the 
survivor,  according  to  the  general  o[Hnion,  extends 
over  the  whole  of  the  fund  which,  remains  unappoint- 
ed.  It  was  admitted  that  the  joint  appointment  did 
not  prevent  a  further  joint  appointment. 

In  Sumpton  v.  Sir  Andrew  Jenner(2?),  a  power  was 
l^ven  to  a  feme  covert,  and  it  was  to  b6  by  her  sde 
only  and  single  act  and  deed  sealed,  which  Maynard 
msisted  could  not  be  Uerato  ;  but  the  Court  resolved 
that  these  words  meant,  without  joining  of  the  hus* 
band  only. 

These  are  cases  where  the  power  is  really  but  par- 
tially exei^ted  by  the  first  appointment;  but  a  power, 
although  exhausted  at  law,  may  be  but  partially  exe- 
cuted in  equity.  Thus,  if  a  man  having  a  general 
power  of  appointment,  or  of  revocation,  appoint  to  one 
in  fee  by  way  of  mortgage,  the  power  is  wholly  exe* 
cuted  at  law;  but  as  equity  considers  a  mortgage 
merely  a  security  for  the  debt,  in  equity  it  operates 
as  a .  partial  execution  onlyCj^).  And  whatever  may 
be  the  form  of  the  instrument,  if  it  be  in  effect  simply  . 
a  mortgage,  it  will  operate  merely  as  a  revocation  pro 
tank).  But  where  there  is  not  only  a  mortgage,  but 
an  ulterior  disposition  inconsistent  with  the  former,  it 

(a?)  ^  Keb.  261.  182 ;  Lassells  v.  Lord  Comwallis, 

(Sf)  PerldnB  v.  Walker,  1  Vcm-    Free  Cha.  232. 
9Ti  llionie  f^.  Thome,  1  Vem.  ^1, 
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will  operate  in  equity,  as  a  total  appointment  or  revo* 
cation,  unless  there  be  a  declaration  that  it  shall  be 
an  appointment  or  revocation  only  pro  tanto.    The 
case  of  Ktzgerald  and  Fauconberge(2;)  does  not  go  &r- 
ther  tban  this.    There,  under  a  general  power  of  revo- 
cation, William  Fowler  conveyed  the  fee  to  trustees  to 
raise  money  and  pay  debts.  And  after  payment  thereof, 
that  they  should  pay  the  overplus,  and  re*convey  the 
estates  unsold,  to  him,  or  to  such  persons,  i^c.  as  he 
should,  by  any  deed  or  writing  under  his  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  ap- 
point   And  by  a  deed  of  even  date,  he  reserved 
power  to  revoke  the  conveyance.    It  was  determined, 
that  the  former  settlement  was  wholly  revoked.    The 
Court  admitted  the  authority  of  the  cases  before  dted 
as  to  mortgages ;  but  they  determined,  that  Mr.  Fow- 
ler's intention  was  to  do  an  act  inconsistent  with  the 
former  settlement,  and  to  put  the  estate  into  a  new 
charnid.  Indeed,  the  mode  of  directing  the  disposition 
of  the  residue,  but  more  especially  the  power  of  re- 
vocation    reserved,  stronp^y  indicated  an  intention 
whoHy  to  revoke  the  old  settlement.    The  princi- 
pie  most  be  the  same  as  is  applied  to  revocations  of 
devises  by  mortgages,  ^c.    And  it  is  clear,  that  a 
mere  conveyance  to  a  trustee  in  fee,  in  trust  to  sell, 
and  pay  debts,  with  tbe  ultimate  trust  for  the  settlor, 
is,  like  a  mortgage,  only  a  revocation  pro  tanto  of  a 
prior  win(fl)(l).    But  where  the  equity  of  redemp- 
tion or  residuary  interest  is  settled  differently,  or  a 

{z)  Fitzg.  207.  Frcem.  1 17 ;  Ogle  v.  Cooke,  2  Bro. 

(o)  Lady  YernoB  «•  Jones,  2    C.  C.  592,  cited. 


[  (1)  IMngtUm  ▼.  IMngtm,  $  Wnw.  Clia.  Rep.  155, 156,  eHiDs«  makbatt»igU$h 
1 

Rr 
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differeot  power  of  disposition  ]s*reserved  over  it,  dveii 
equity  will  hold  the  mortgage  or  conveyance  a  total 
revocation.  Upon  the  same  principles  the  cases  of 
Perkins  and  Walker,  and  Fitzgerald  and  Fauconberge, 
may  well  stand  together.  Nor  does  it  appear  to  be 
material  in  these  cases,  whether  the  mortgage  is  made 
to  the  person  seised  of  the  estate  subject  to  the  power 
of  revocation,  or  to  a  stranger(5j. 

(»)  Thome  v.  Thorne,  1  Vera.     656,  which  overruled  Harknesa  v» 
182 ;  see  Peach  t^.  Phillips,  2  Dick.    Baylej,  Prec.  Cha.  514. 
538 ;  Baxter  v.  Dyer,  5  Ves.  jun. 


Section  V. 

"WHAT  AMOUmrs  TO  THE  SXEOUTION  OF  A  POWER  WHERE  THE  DONEE  HAS 
HOT  All  UfTEREST  I»  THE  B8TATS9  AHD  THE  POWER  18  NOT  REFERRED  TO. 

Where  a  man  has  a  power  to  limit  uses,  and  no 
power  to  convey  the  land,  if  he  convey  or  devise  the 
land  generally,  and  the  circumstances  required  to  the 
execution  of  the  power  as  to  subscription,  witnesses, 
^c.  are  observed,  the  conveyance  or  devise  shall 
enure  as  a  limitation  of  the  use,  because  otherwise  it 
would  be  void(fl). 

So  if  a  man  having  several  powers^  but  no  elates 
actually  vested  in  him,  make  a  general  disposition 
which  can  only  take  effect  as  an  execution  of  at  le^t 
one  of  the  powers,  it  shall  be  deemed  an  execution  of 

(a)  Sir  Edward  Clerc's  case,  6  affirmed  upon  error;  Cro.  Eliz. 

Rep.  17  b.;  S.  C.  Mo.  476,  nom.  877;  Cro.  Jac.  31 ;  Hussey'g  case, 

Worme  ».  Webster,  ib.  567,  nonu  cited,  ib, ;  and  see  12  Mod.  469. 
Parker  v.  Sir  Edward  Clere,  S.C. 
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all  the  power8(6) ;  or  if  a  particular  disposition  be  made 
it  wiO  be  deemed  to  be  in  exercise  of  such  of  the 
powers  as  authorize  the  act(c).  The  like  construc- 
tion will  be  made  where  the  instrument  is  expressed 
to  be  in  pursuance  of  his  power  generally,  without 
referring  to  one  in  particular(ef). 

On  the  same  principle  it  is,  that  where  a  man  has  a 
power  of  revocation,  and  does  an  act  which  can  ope» 
rate  only  as  an  exercise  of  it,  and  all  incident  circum- 
stances prescribed  by  the  proviso  are  observed,  the 
act  shall  accordingly  be  deemed  an  execution  of  the 
power,  although  no  reference  whatever  is  made  to  it, 
and  there  is  not  any  express  signification  of  the  intent 
to  determine  and  disannul  the  estates  which  will  be 
defeated  by  the  execution  of  it(f') ;  quia  non  refert  an 
quis  intentUmefn  mam  declaret  verbis^  an  rebus  ipsis^ 
velfactis. 

And  although  the  revocation  is  required  to  he  made 
in  express  words^  yet  an  instrument  disposins;  of  the 
estate  to  different  uses,  although  not  referring  to  the 
power,  or  expressly  declaring  an  intention  to  revoke, 
will  operate  as  a  revocation(X^(I).    This  decision  ap- 

(A)  Countess  of  Roscommon  v.  sec  the  case  in  Mo.  735 ;  Snape 

Fowke,  4  Bro.  P,  C.  523.  v.  Turton,  Cro.  Car.  472 ;  Deg.  v. 

(c)  Fitzgerald  r.  Faaconberge,  Deg.  2  P.  Wms.  405,  Sel.  Cha. 
Ktt  207.  Ca.  44  ;   Fitzgerald  v.   Faucon- 

(d)  Udal  V.  Udal,  Al.  81.  berge,  Fitzg,  107 ;  Roscommon  v. 

(e)  Scrape's  case,  10  Rep,  143  Fowke,  4  Bro.  P.  C.  523 ;  and  see 
b;  2  Ro.  Abr.  262  (C)  pi.  1 ;  and  George  v.  Lousley,  8  East,  13. 
we  Fnunpton  v.  Frampton,  as  it  is  (f)  Guy  r.  Dormer,  Raym.  «95 ; 
9«id  accordingly,  6  Rep.  144  b;  and  see  3  Cha.  Ca.  91. 

(I)  Mr.  PoweU,  Pow.  p.  115,  says,  that  this  point  happened  not  to 
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peare  to  be  founded  upon  solid  prindides,  for  the 
wordB  of  the  instrument  which  operate  the  revocation 
are  express  words^  and  do  by  law  amount  in  tiiem- 
selves  to  a  revocation. 

But  although  a  man  may  execute  a  power  without 
reciting  or  taking  the  slightest  notice  of  it,  yet  it  is 
necessary  that  he  should  mention  the  estate  or  in- 
terest which  he  disposes  of:  be  must  do  such  an  act 
as  shows  that  be  has  in  view  the  thing  of  which  he 
had  a  power  to  dispose(^). 

This  question  mostly  arises  upon  wlUs.  It  is  firmly 
settled,  that  a  mere  general  devise,  however  unlimited 
in  terms,  will  not  comprehend  the  subject  of  the  power 
unless  it  refer  to  the  sulgect,  or  to  the  power  itself, 
or  generally  to  any  power  vested  in  the  testatoK/^)(II), 


(g)  See  1  Atk.  560 ;  2  Bro.  C.  (h)  Moulton  «.  Hutchinson*  1 

C.  SOS ;  3  Ves.  Jan.  301 ;  Lowson  Atk.  558 ;  ex  parte  Caswall,  1 

V.  LowsoD,  3  Bro.  C.  C.dTd;  M'Le-  Atk.  559 ;  Andrews  v.  Bmmott,  9 

roth  V.  Bacon,  5  Yes.  Jun.  159;  Dil-  Bro.  C.  C.  297  (I) ;  Baeklaiid  v. 

Ion  V.  Dillon,  1  Ball  &  Beat.  77.  Barton,  2  H.  Blackst  ;i36;  Blake 

be  material,  as  the  event  of  this  case  would  have  been  the  same  whe- 
ther the  revocation  had  been  good  or  not  The  case,  however,  ap- 
pears to  have  depended  on  this  point  solely.  There  was  a  term  of 
five  years  which  the  jury  found  had  expired.  Perhaps  Mr.  P<  was  led 
to  think  that  this  referred  to  a  fine  levied,  and  that  a  title  was  gained 
by  non-claim. 

(I)  In  Standen  v.  Standen,  Lord  Rosslyn  endeavoured  to  refer  the 
decision  in  Andrews  and  Emmott  to  the  particular  circumstances  of 
the  case,  but  it  appears  to  have  been  decided  on  a  broad  general  pnii' 
eiple. 

(II)  In  the  case  of  Churchill  f>.  Dibben,  it  appears  by  the  Register's 
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ortnleM  eoine  part  of  the  will  would  otherwise  be 
inoporativb,  as  if  the  sul^ct  of  the  power  be  real  es- 
tate^  and  the  dohee  make  a  general  devise  of  all  his 
real  ttri  personal  estates,  and  has  hot^  estate,  there 
the  estate  sul^ected  to  his  appouitment  will  pas8(i). 
Bot  ^t  ciroumstances  will  not  amount  to  a  suffi-* 
cieiit  lodicatioo  of  the  intention :  where  the  power  is 
gmsn  to  the  husband  after  the  death  of  his  wife^  and 

V.  Bunbnry,    1    Ve^.  Jan.    525 ;  (i)  Standen  v.  Standen,  2  Veg. 

Htles  V.  Margerum,  3  Yes.  Jan.  Jun.  589,  affirmed  in  Dom.  Proc. 

299 ;  Langham  v.  Nenny,  3  Yes.  nom.  Standen  v.  Macnab,  6  Bro. 

Jun.  467;  Croft  t.  Slee,  4  Yes.  P.  C.  by  Toml.  193  (I);  see  Deg. 

Jtin.  60;  Naanock  v.  Horton,  t  v.  Earl  of  Macclesfeld.  Bel.  Cha. 

Yes.  hn»  $98;  B^net  v.  Abur-  Oa.  44;  Morgan  v.  Sttrman,  1 

Taw^SYt$.im.  609;  Bradbyv.  Taunt    289;    Wallop   v*    Lord 

Wertcott,  Id  Yee.  Jan.  445 ;  Doe  Portsmomtb,    App.  No.    8,   >f  S. 

9.  Bird,  11  East,  49;  Lowes  v.  Jones  v.  Curry,  1  Swan.  66;   1 

Backward,  18  Yes.  Jun.  168.  Wils.  Ch.  Rep.  124. 

book,  Ihiini  a  settlement,  a  term  of  500  years'was  created  Qpon  trust 
to  raise  IfiOOL  and  pay  the  same  as  BUzabetb  Brown,  the  intended 
wife^  skoild  bj  deed  or  will  appoint,  and  in  defiudt  thereof  to  be  paid 
to  her  executors  or  administrators.  By  her  will  she  gave  some  es- 
tates which  she  had  power  to  dispose  of  to  different  persons,  and  after 
giriiig  some  pecuniaiy  legacies,  she  gave  "  all  the  rest  of  hcff  goods, 
chattels,  estates,  and  estate  whatsoever,  undisposed  of,"  unto  ^,  his 
bein,  executors,  administrators,  and  assigns.  It  was  declared  by  the 
dacree,  that  as  to  this  sum  of  1,000/.  the  said  testatrix  having  made 
no  particular  appointment  thereof,  the  same  will  belong  to  the  defen- 
dant, her  executor.  Seg.  Lib.  A.  17^3,  foL  959 ;  aad  see  Tettpest  v. 
SaMae,  App«  No.  7.  MS. 

(I)  Lord  Rosriyn's  argiunent  in  this  case,  as  to  the  power  being  tan- 
taaotet  !•  ab  aetaal  interest,  was  not  called  for,  and  has  not  been 
acted  upon  in  subsequent  cases.  See  Bradley  if,  Wetto<fttv  16  Y^i. 
Jun.  445  ;  and  see  8  Term  Rep.  129. 
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he  makes  a  general  disposition  to  take  effiM^  itfler  his 
wife's  death,  that  will  not  of  itself  be  deemed  evideace 
of  his  intention  to  execute  the  power(A:) :  if  the  sub- 
ject of  the  power  be  three  per  cent,  consols,  and  the 
testator  ^ve  some  three  per  cent,  consols  as  ped- 
niary  legacies,  the  stM^k  sul^ect  to  the  power  will  not, 
on  that  ground  alone,  pass(l) :  the  instrument  bring 
executed  in  the  manner  required  by  the  power  gees 
for  nothing(m) ;  nor  can  the  court  act  on  the  M  of 
there  not  being  sufficient  to  pay  legacies  given  by  the 
will  without  the  property  over  which  the  testator  bad 
a  power  of  disposition(n) ;  nor  is  it  material  that  tbe 
precise  sum  over  which  the  power  rides  is  given,  and 
there  is  no  other  fiind(o).  This  is  the  strongest  in- 
stance  of  the  rule  that  can  be  put ;  Parol  evideoce  can- 
not be  received  of  the  testator^s  intention  to  exercise 
his  poweKjp). 

If  an  estate  be  settled  to  uses  with  a  power  of  revo- 
cation^  and  afterwards  another  estate  be  devised  to  the 
uses  declared  by  the  settlement  of  the  settled  esWesj 
an  execution  of  the  power  of  revocation  in  the  scttte- 
ment  will  not  affect  the  devise  by  reference  of  the  es- 
tate  in  the  willC^). 


{k)  Andrews  v.  Emmott,  2  Bro. 
G.  C,  297 ;  Bennett  v.  Aburrow, 
vbi  Slip. 

(l)  Nannockv.  Horton,  tM  tup. 

(m)  Andrews  v.  Emmott,  2  Bro. 
C.  C.  297. 

(n)  S-  C. 

(o)  Jones  V.  Tucker,  2  Mer. 
535 ;  see  Jones  v.  Curry,  1  Swan. 
66;  1  Wils.  Ch.  Rep,  24,  and  see 


Forbes  v.  Ball,  3  Mer.  437,  wWcK 
is  directly  contrary  to  Jones  iri 
Tucker. 

{p)  Moulton  tr.  Hnchintoo.  1 
Atk.  58f;  Standen  xr.  Standes,  S 
Ves.  Jun.  589. 

{q)  Per  Lord  Eldon,  in  Jones 
vl  Wilkinson,  Line  Ihb  Hall,  SSi 
June  1813,  MS. 
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8i^  where  a  man  having  several  powers  refers  to 
some,  and  executes  them  formally,  that  is  an  argu- 
ment against  any  other  power  being  executed  by  ge- 
Deral  comprehensive  words  in  the  same  instrument(r). 
And  it  has  been  determined,  tlmt  a  devise  of  lands, 
Mf  mno  in  settlement^  will  not  pass  lands  settled  with 
8  power  of  revocation(^),  because  the  estate  is  properly 
under  settlement,  though  subject  to  be  revoked. 

In  a  late  case,  where  by  fine  the  wife's  estate  was 
conveyed  to  such  uses,  intents  and  purposes  as  she 
sboidd  appoint  by  any  deed  under  her  hand  and  seal, 
properly  witnessed,  whether  covert  or  sole,  she  joined 
with  h»  husband  in  a  bond  and  warrant  of  attorney 
to  secure  a  debt,  and  separate  judgments  were  accor- 
dingly entered  up  against  them.  The  question  was, 
whether  the  power  was  executed.  Lord  Redesdale 
8md,that  it  is  not  necessary  that  the  instrument  to  ope- 
rate under  the  power  should  redte  the  power,  or  re- 
fer to  it  in  any  manner  m  the  execution  of  it ;  but  if 
a  person  having  such  a  power  does  an  acH  with  aU 
the  solemnities  required,  and  which  can  have  no  effect 
but  by  virtue  of  the  power,  the  act  is  taken  to  be  done 
in  execution  of  the  power.  Suppose  the  demand  here 
niade  had  been  made,  not  by  the  executors  of  Dillon 
flie  husband,  but  by  tht^  creditor :  suppose  the  question 
to  have  arisen  between  the  creditors  and  Mrs.  Dillon, 
she  still  living ;  the  question  might  thus  be  put  to  her ; 
*^  Did  you,  Mrs.  Dillon,  join  in  executing  this  bond  as 
a  security  to  a  creditor  for  this  sum  of  money  ?" — 

(r)  Attorney-Oenertl  v.  Vigor*        («}  Litton  «•  Falklaiid»  2  Yern. 
S  Vefl.  Jan.  256;  gee  MaundreU    62L 
V.  MamdreU,  10  Yes.  Jun.  S4&. 
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"Yes/' — ^"For  what  purpose  did  you  execute  it?" 
There  could  be  no  purpose  suggested  but  the  purpose 
of  securmg  the  debt  by  charging  the  estate.  She  had 
a  power  of  charging  the  estate  l^  deed  under  sea), 
and  here  is  a  deed  under  seal  executed  by  her,  and 
purporting  to  bind  her  as  far  as  she  could  be  bound. 
Is  not  that  an  instrument  executed  by  her  according 
to  her  power  of  chai^g?(^XI)* 

It  was,  however,  unnecessary  to  decide  the  point, 
fior  could  the  instruments,  it  should  seem,  be  deemed 
a  good  execution  of  the  power.  It  would  charge  any 
separate  property,  and  so  far  it  would  answer  the 
purpose  intended ;  if  she  had  no  such  property,  it 
would  of  oourse  be  inoperatiTe ;  but  that  is  not  a  suffi- 
cient reason  why  it  should  be  deemed  an  execution  of 
the  power :  the  question  in  these  cases  is,  whether 
such  an  intention  appears  that  the  instrument  should 
operate  as  an  execution  of  the  power  as  a  judge  can 
act  upon,  not  whether  it  would  be  desirable  that  the 
creditor  should  have  a  security  on  the  sutject  of  the 
power.  If  the  power  was  executed  in  the  above 
case,  it  would  not  be  a  greater  stretch  to  hold  that  a 
bond  by  an  insolvent,  on  his  death^bed,  executed  by 
accident,  according  to  a  power  which  was  vested  in 
him,  operated  as  an  execution  of  the  power,  because 

(I)  Daioii  V.  Grace,  2  Scho.  and  Le&  456. 

(I)  Read  Peacock  v.  Monk,  £  Yes.  190 :  the  bond  did  not,  as  was 
fvpposed,  operate  as  an  execution  of  a  regular  power  of  appointmeBt, 
but  merely  Bound  her  separate  estate,  she  being,  as  to  that,  a  feme  sole. 
Heatley  v.  Thomas,  15  Yes.  Jun.  596,  is  a  case  of  the  same  description. 
The  settlement  was  held  to  be  generally  to  the  wife's  separate  use; 
see  1  Yes.  and  Bea.  1S2,  123.  In  Bulpin  v.  Clarke,  17  Yes.  Jun.  365, 
which  is  a  strong  case,  the  property  was  in  eifeet  settled  to  the  wift^ 
aeparateuse. 
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otherwise  it  could  not  have  any  operation.  All  the 
cases  appear  to  be  against  the  inclination  of  the  court 
10  the  case  under  consideration ;  although,  indeed, 
Lord  Clare  is  reported  to  have  thought^  that  a  judg- 
ment confesseil  by  a  person  having  power  to  charge 
the  lands  with  money  he  might  have  occasion  to  bor- 
row, was  an  execution  thereof  \(u). 

However,  where  a  man  makes  a  voluntary  settle, 
ment,  and  reserves  a  power  to  himself,  it  will,  it  seems, 
be  construed  liberally,  and  the  courts  will  be  anxious 
to  seize  on  any  words  which  may  be  deemed  an  exe- 
cution of  the  power.  Thus,  in  the  case  of  Maddison 
V.  Andrew(2:),  in  a  voluntary  settlement,  the  grantor 
limited  a  term  to  trustees,  with  power  to  charge  1,000/. 
The  settlor  made  his  will,  and  charged  all  his  real  and 
personal  estate  with  his  debts  and  legacies.  Lord 
Hardwicke  held  that  the  power  was  executed,  as  it 
was  to  be  construed  liberally.  And,  as  to  the  exe- 
cution of  it,  the  donee  had  used  the  word  charge^  which 
was  the  word  in  the  power,  and  it  was  only  a  shadow 
of  a  diflTerence  that  he  had  charged  all  his  estate, 
whereas  this  was  before  settled  to  uses,  for  these 
powers  to  the  owner  were  to  be  considered  as  part 
of  the  property(i/).  It  should  be  observed,  that  this 
case  has  never  been  adverted  to  in  the  subsequent 
cases.  It  appears  to  draw  a  distinction  as  to  the  na- 
ture of  the  power  which  it  would  be  difficult  to  sup- 
port; the  argument  as  to  the  words  "his  estate," 
would  apply  with  equal  force  to  every  residuary  dis- 
position ;  a  construction  which  Lord  Hardwicke  him- 

{u}  O'Hara  v.  Browne,  2  BaU        (a?)  1  Veg.  61. 
&  Beat  41,  cited.  (y)  Lib.  Reg.  B.  1747,  fol.  119. 

S  S 
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self  expressly  over-ruled(z).  But  the  case  seems  to 
depend  upon  its  own  particular  circumstances.  By 
the  Registrar's  book  it  appears  that  the  power  was 
"  by  deed  or  writing  to  limit  any  part  of  the  premises 
for  raising  any  sum  of  money  in  his  life-time,  not 
exceeding  4,000/. ;  or  in  case  such  sum  should  not 
be  raised  in  his  life-time,  and  he  should  die  un- 
married, without  issue,  then  he  should  have  power  by 
will  to  charge  any  part  of  the  premises  with  the  pay- 
ment of  any  sum  or  sums  of  money  not  exceeding 
1,000{.  to  any  person  or  persons  as  he  should  ap- 
point." He  was  tenant  for  life  under  the  settlement 
The  variation  in  the  phraseology  of  the  power  was 
certainly  remarkable(a). 

The  case  of  Probert  v.  Morgan,  as  it  is  reported  in 
Atkyns,  also  seems  an  authority  that  a  power  to  charge 
a  sum  of  money  on  an  estate  is  well  executed  by  a 
general  charge  in  a  will  of  a  sum  of  money  on  the 
testator's  estates.  But  it  appears  by  the  Registrar's 
book  that  the  question  did  not  arise  in  that  case.  A 
term  was  limited  to  trustees,  to  raise  £,0002.  and  pay 
it  as  Probert  should  direct ;  and  his  three  sisters  af- 
terwards became  entitled  to  the  reversion  in  fee  of 
the  estate  in  equal  thirds,  which  reversion  was  fo^ 
nierly  vested  in  Probert  himself.  Probert  by  his  will 
charged  all  his  real  estate  with  1,0002.  ^<  to  be  paid  by 
his  three  sisters  out  of  their  respective  shares  tf  his  es- 
tate.'' This,  therefore,  was  a  direct  reference  to  tbc 
fund  subject  to  the  power,  and  it  was  impossilde  to 
doubt  that  the  power  was  duly  executed(ft). 

{z)  Ex  parte  CaswaU,  1  Atk.        (a)  Lib.  Reg.  B.  1747»  foL  119. 
559.  (6}  Reg.  Lib.  B.  1738,  Sal.  Sia 
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Iq  a  late  case  at  the  Rolls(c),  where  it  was  coq« 
tended  that  a  general  bequest  by  Mr.  Gadogan  in- 
cluded property  over  which  lie  had  only  a  power, 
and  consequently  defeated  a  gift  in  the  settlement  to 
Lard  Gadogan  in  default  of  appointment,  it  was  ad- 
mitted in  the  argument  that  in  general  a  sweeping  dis« 
posituNi,  however  unlimited  in  terms,  would  not  in« 
dude  property  over  which  the  testator  liad  merely 
a  power,  unless  an  intention  to  execute  the  power 
could  be  inferred  from  the  wilL    But  it  was  said  that 
great  Judges  had  disapproved  of  that  rule.     Lord  Al- 
vanley,  in  Langham  v.  Nenny(£{),  wished  that  the  rule 
had  been  otherwise ;  and  that  it  had  been  held  that  a 
general  disposition  would  operate  as  an  execution  of 
ibe  power ;  and  in  Nannock  v.  Horton(e),  Lord  Eldoa 
sajd,  that  he  was  not  sure  that  the  rule  as  now  esta- 
blished did  not  defeat  the  intention  nine  times  out  of 
ten.    In  favcmr  of  the  rule,  it  had  been  said  that  to 
overUiro  it  would  be  to  destroy  the  distinction  between 
power  and  property.   That  was  denied.    The  marked 
and  Qfily  material  distinction  between  power  and  pro- 
perty is,  that  in  case  of  absolute  property,  although 
Ibe  party  made  no  disposition  of  it,  yet  it  will  descend 
to  his  representatives ;  whereas  a  person  must  actually 
execute  his  power,  or  the  fund  will  go  to  the  person  to 
wbom  it  is  given  in  default  of  appointment.    But  why 
sboald  not  the  same  words  operate  as  an  execution  of 
tiie  power  which  would  pass  the  absolute  interest  ? 
Where  is  the  distinc^on  as  to  the  purposes  of  dispo- 
^tion  between  a  general  power  like  this  and  the  abso- 


(c)  Sloane  v.  Cadogan,  App.  No.       (d)  3  Yes.  Jan.  467. 
94,  to  Treat  of  Purdu  5th  edit  (e)  7  Yes.  Jan.  391. 
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lute  interest  ?  If  the  solemnities  required  by  the  power 
are  adhered  to,  it  would  startle  a  man  of  common 
sense,  not  versed  in  legal  subtleties,  to  understand  so  > 
refined  a  distinction.  As  therefore  the  rule  stood 
upon  no  principle,  and  had  been  regretted  by  great 
Judges,  the  court  would  be  anxious  to  distinguish  cases, 
and  not  to  consider  every  case  within  this  general 
rule.  Now  there  was  not  a  single  case  in  the  books 
which  governed  the  present.  It  was  a  peculiarly 
strong  case.  The  gift  to  the  Earl  in  default  of  ap- 
pointment was  without  consideration,  and  the  parties 
had  a  power  of  revocation.  The  persons  who  pre- 
pared the  settlement  did  not  understand  the  distinc- 
tion between  power  and  property.  They  gave  the 
money  to  such  persons  as  Mr.  G.  should  appoint,  and 
in  default  of  appointment  to  him  and  his  assigns. 
There  the  power  was  merely  nugatory ;  it  was  not 
larger  then  the  gift,  nor  different  from  it  in  effect ; 
besides,  the  property  moved  from  Mr.  Cadogan ;  the 
settlement  as  to  the  Earl  was  merely  voluntary ;  and 
the  power  was  part  of  Mr.  Cadogan's  old  dominion, 
and  consequently  the  execution  of  it  must  receive  a 
favourable  interpretation.  In  this  respect  it  was  said 
that  all  the  cases  were  distinguishable ;  Moulton  v. 
Hutchinsoo(X^,  Andrews  v.  Emmott(^},  Buckland  v. 
Barton(A),  Croft  v.  Slee(t),  Nannock  r.  Horton(i:),  and 
Bradley  v.  Westcott(/),  were  all  cases  where  the  power 
was  given  by  one  person  to  another,  and  could  not 
be  compared  to  the  present,  where  the  power  was 
reserved  by  the  party  over  his  own  property.    There 

(f)  1  Atk.  558.  (»)  4  Ves.  Jun.  60. 

{g)  2  Bro.  C.  C.  297.  (A)  7  Ves.  Jun.  391. 

(A)  2  H.  Blackst.  136.  {I)  13  Ves.  Jun.  445. 
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were  two  cases,  it  was  admitted,  where  nearly  the 
same  drcumstances  did  occur.  Ex  parte  Caswell(m), 
Bennet  v.  Aburrow(n).  But  the  first  case  came  on 
merely  upon  a  petition,  and  Lord  Hardwicke  said,  he 
would  not  say  what  his  opinion  would  be,  if  it  came 
on  upon  lull  and  answer.  Besides,  Lord  Hardwicke 
over-nded  this  case  by  a  later  determination.  In  the 
last  case  the  property  in  default  of  appointment  was 
given  to  the  next  of  kin,  which  might  be  thought  to 
distii^oisb  it  from  the  present.  But  if  there  was  no 
authority  against  the  plaintiff,  there  were  two  very 
considenMe  cases  in  her  favour.  The  first  was  Mad- 
dison  V.  Andrew(o).  There  a  man  made  a  settle- 
ment, reserving  to  bimself  power  to  charge,  limit,  or 
appoiat,  the  estate,  with  any  sum  not  exceeding  i,ooo/. 
1^  his  will,  vnthout  making  the  slightest  reference  to 
his  power,  he  gave  some  legacies,  and  then  charged 
all  ^8  estate  with  the  payment  of  his  debts  and  lega- 
cies. Lord  Hardwicke  held,  that  the  power  was  part 
of  the  <dd  ownership,  and  that  it  was  but  a  shadow  of 
diflference  that  he  had  charged  all  his  estate,  tvhereas 
that  was  before  settled  to  uses,  for  these  powers  to 
the  owner  were  to  be  considered  as  part  of  the  pro- 
perty.  Now  this  was  precisely  the  present  case ;  and 
to  decree  against  the  plaintiff,  the  Court,  it  was  strongly 
insisted,  must  over-rule  Lord  Hardwicke's  decision. 
Hie  other  case  was  Standen  v.  Standen.  It  was  im- 
posrible  to  read  that  case  without  seeing  that  Lord 
Bosslyn  would  have  decided  it  on  the  ground  of  the 
power  being  equivalent  to  the  ownership,  even  if  the 
circumstance  had  not  occurred  to  which  the  decision 

(m)  1  AtiL.  599.  (0)  1  Ves.  57. 

(n)  8  Yes.  Jun.  609. 
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was  generally  referred,  that  the  testatrix  had  ho  real 
estate  except  what  was  subject  to  the  power ;  and  yet 
in  that  case  the  power  was  a  gift  by  a  will  from  a  hus- 
band to  his  wife,  and  was  not  a  part  of  the  donee's 
old  dominion. 

On  the  other  hand,  it  was  argued,  that  to  hold  the 
will  to  be  an  execution  of  the  power  would  be  to  over- 
rule all  the  cases  on  residuary  bequests.  The  case 
of  Maddison  v.  Andrew  decided  nothing  more  than 
that  where  a  man  had  a  general  pov^r  of  appoint* 
ment  the  fund  should  be  sul^ect  to^his  debts,  which 
bad  been  long  the  law  of  that  court ;  but  the  Master 
of  the  Rolls  observed,  that  there,  as  in  the  case  before 
him,  the  estate  W9s  settled  subject  to  the  power ;  at 
any  rate  then,  it  was  sud,  that  ease  was  not  now  an 
authority. 

The  Master  of  the  Rolls  held  that  the  wfll  did  not 
amount  to  an  execution  of  the  power.  The  circum* 
stance  of  the  attestation  had  been  held  not  to  be  mate* 
rial,  and  it  was  now  settled  that  a  general  disposition 
would  not  include  property  over  which  the  party  had 
only  a  power,  unless  an  intention  appear^ 


Section  VI. 


WHAT  AMOUMTS  TO  THE   BXKOUTION   OV  A  VOWER  WHEEB  THE   XM>1IE» 
HAS   AN  IMTEEEBT  IN  THE   ESTATE. 

Thb  questions  on  this  head  arise  either  where  the 
estate  is  conveyed  generally,  or  where  the  use  is  ap* 
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pcnnted  under  the  power,  and  also  the  estate  is  con- 
veyed by  force  of  the  interest.    First,  it  is  well  set- 
tled, that  where  a  man  has  both  a  power  and  an  in* 
terest,  and  does  an  act  generally  as  owner  of  the 
land,  without  reference  to  his  power,  the  land  shall 
pass  by  virtue  of  his  ownership.    He  has  an  estate 
grantable  in  hitn,  and  also  a  power  to  limit  a  use ; 
and  when  he  grwts  the  land  itself,  without  any  refe^ 
rence  to  bis  authority,  it  implies  his  intent  to  grant  an 
e^te  as  owner  of  the  land,  and  not  to  limit  a  use  in 
pursuwee  of  his  power.    Nor,  according  to  one  of 
the  points  resolved  in  Sr  Edward  Glere's  case(a),  is  it 
an  otget^on  to  this  construction  that  aU  the  land  can- 
not pass  unless  the  instrument  be  construed  as  a  limi- 
tatioo  of  the  use  ?  At  that  time  tenures  in  eapite  pre- 
vttled,  and  only  two  thirds  of  land  hdden  by  that 
tenure  could  be  devised.    The  Judges  resolved,  that 
if  a  man  conveyed  the  land  to  such  uses  as  he  should 
appoint  by  wUl,  the  use  resulted  to  him,  and  he  was 
sefaed  in  fee  in  the  mean  time(ft) :  and,  that  if  he  de- 
vtted  the  land  generally  his  vrill  should  not  operate  as 
an  appointment,  but  as  a  devise  of  his  interest,  and 
consequently  the  devise  would  be  good  for  two  parts 
only,  and  void  for  the  third ;  for,  as  owner  of  the 
land,  be  could  not  dispose  of  more,  and  his  devise 
should  be  of  as  much  validity  as  the  vdll  of  every 
other  owner  having  land  held  in  capite{c). 

TIhs  question,  however,  cannot  arise  in  the  same 
shape  at  the  present  day,  as  the  andent  incidents  to 
tenures  in  capUe^  so  little  consistent  with  the  com- 

(«)  6  Co.  17;  and  gee  Biown  t^        (e)  See  Farkerv.  Kett»  12 Mod. 
Tajlor,  Cro.  Car.  38.  469 ;  Wagstaff  v.  Wa;;8taff;  2  P. 

(6)  See  Bnmd'a  ease,  Lejr,  39.    Wm8«  258,  dd  pemt. 
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mercial  polity  of  the  present  age,  have  been  long 
abolished.    But  it  may  occur  in  thid  way, — an  estate 
may  be  settled  to  such  uses  as  a  man  shall  appoint, 
and  in  default  of  appointment  as  to  part  to  himself, 
and  as  to  the  residue  to  strangers,  and  then  he  may 
make  a  general  disposition.    And,  notwithstanding 
Sir  Edward's  Clere's  case,  an  intent  apparent  upon 
the  face  of  the  instrument  to  dispose  of  all  the  estate 
would  be  deemed  a  sufficient  reference  to  the  power 
to  make  the  instrument  operate  as  an  execution  of  it, 
inasmuch  as  the  words  of  the  instrument  could  not 
otherwise  be  satisfied.    In  the  case  of  Thomlinson  v. 
Dighton((f),  Lord  C.  J.  Parker  observed,  that  in  Sir 
Edward  Clere's  case  it  was  resolved,  there,  where  ac 
cording  to  the  way  the  parties  intended  the  convey- 
ance would  have  no  elSect  at  all,  that  there  it  should 
pass  another  way  ;  but  where,  should  the  estate  pass 
the  way  the  parties  intended,  the  conveyance  would 
have  some  effect,  though  not  aU  that  was  intended  by 
the  parties,  there  it  should  pass  no  other  way  than  the 
parties  designed.    But  this  point  has  since  hem  car- 
ried much  farther,  as  that,  where  it  would  have  some 
effect,  but  not  all  intended  by  the  parties,  there,  to  the 
end  that  the  main  design  of  the  parties  may  be  ob- 
served,  the  estate  shall  pass  in  another  way  than  the 
parties  intended.    For  example :  Suppose  a  woman 
seised  of  an  estate  for  life,  with  a  power  to  make  a 
lease  for  three  lives,  or  twenty-one  years ;  she  mar- 
ries ;  and  then  she  and  her  husband  join  in  making 
the  lease,  and  the  husband  and  wife  both  die  before 
the  lease  is  expired ;  here,  though  the  husband  in 
ri^t  of  his  wife,  and  she  in  her  own,  are  possessed  of 

(d)  See  10  Mod.  S6 ;  and  Blake  v.  Marnell,  2  Ball  &  Beat.  35. 
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un  estate  for  life,  and  therefore  can,  as  owners,  make 
a  lease,  and  there  appears  no  intention  of  the  parties 
(imagining  perhaps  that  they  should  have  outlived  the 
lease)  that  this  lease  should  be  made  by  virtue  of  the 
power,  yet  because  the  lease,  supposing  it  made  by 
them  as  owners,  cannot  have  all  the  effect  the  parties 
intended,  (for  some  it  would  have,  viz.  it  would  be  a 
good  lease  during  the  lives  of  the  husband  and  wife,) 
yet  because  it  cannot  have  all  it  shall  be  esteemed  made 
by  virtue  of  the  power. 

In  the  case  of  King  and  Melling  rather  a  curious 
point  arose. — A  man  was  devisee  under  a  will  with  a 
power  to  jointure.  He  suffered  a  recovery  to  the  use 
of  himself  in  fee,  and  afterwards  covenanted  to  stand 
seised  to  the  use  of  his  vrife,  for  her  jointure.  The 
Judges  were  divided  whether  the  devisee  took  for 
life  or  in  tail,  but  they  held,  that  supposing  the  power 
not  barred  by  the  recovery  (which  they  thought  it 
was),  yet  the  covenant  would  not  operate  as  an  exe- 
cution of  it ;  for  as  the  devisee  had  got  a  new  fee, 
though  it  were  defeasible  by  him  in  remainder,  yet  the 
covenant  to  stand  seised  should  enure  thereupon,  and 
the  use  should  arise  out  of  the  fee :  he  was  seised  in 
fee,  and  the  jointure  was  made  without  any  reference 
to  his  power(e). 

Bat  where  the  disposition,  however  general  it  may 
be,  will  be  absolutely  void  if  it  do  not  enure  as  an  exe- 
cution of  the  power,  effect  will  be  given  to  it  by  that 
construction!  1).  This  was  the  paint  decided  in  Sir  Ed- 
ward Clere's  case.    There  Harwood  the  settler  had 

(e)  1  Vcntr.  214,  225. 

[(1)  A-adi»hr.  Gibbi,  3  Johns.  Cha.  Rep.  S51,  referring,  in.  addition  to  Sir  Fjhoard 
aere*i  caie,  to  Smmett  t.  Aburrow,  8  Vet.  jan.  609,  Rnd^  Bro.  C.  C.  900, 301,^3.] 

Tt 
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by  an  act  in  bis  life-^time  disposed  of  two  parts  of  tbe 
land ;  over  tbe  other  part  he  had  a  general  power  of 
appointment  by  will,  with  remainder  in  default  of  ap- 
pointment to  himself  in  fee,  and  be  devised  this  por- 
tion generally.  Now  the  land  being  bolden  in  eapUe 
he  could  not  devise  this  third  as  owner  of  the  land, 
and  therefore  it  was  solemnly  decided  that  the  will 
ought  to  operate  as  an  execution  of  the  power.  Upon 
ttke  principle  of  this  decision,  it  should  seem,  that  tf  a 
man  having  a  general  power  of  appointment,  with  a 
MmitatioQ  to  himself  in  fee,  in  default  of  appointment 
pere  to  convey  the  estate  generally  by  an  instrument 
not  adapted  to  pass  his  interest  (as  a  bargain  and  sale 
uaenroUed,  or  a  release  to  a  stranger  without  a  pre- 
vious lease  for  a  year),  and  which  would  be  toteUy 
inoperative  as  a  eoAveyance  of  the  interest,  the  instra- 
mcnt  would  be  held  to  operate  as  an  execution  of  tbe 
power,  although  the  authority  should  not  be  referred 
to  either  expressly  or  by  implication(l). 

On  the  above  principle  it  is,  that  where  a  man  has 
both  a  power  and  an  interest,  and  he  creates  an  estate 
which  ynll  not  have  an  effisctual  continuance  in  point 
of  time  if  it  be  fed  out  of  his  interest,  it  shall  take  ef- 
fect by  force  of  the  powet(f).  As,  where  a  tenant  for 
life,  with  power  of  leasing,  grants  a  lease  for  a  term 
absolute,  without  referring  to  or  mentioning  his  power, 
the  lease,  if  it  be  supplied  out  of  his  interest,  would 
expire  with  his  life,  and  it  shall  therefore  operate  as 
an  execution  of  the  power(^).    So  where  a  tenant  for 

(f)  See  Roger'8  case,  cited  by        (g)  Campbell  v.  !Leach,  AmbL 
Hale,  Chief  Justice,  1  Ventr.  £28 ;     740 ;  and  see  10  Mod.  36. 
Earl  of  Leicester's  case,  1  Ventr. 
278. 


[(I)  Lybdng  in  debt,  and  about  to  many,  convejed  eeruio  pmpeity  vhieh  ahe  had 
boQghtfcom  G,  aad  mortgaged  bMkto  him»  to  atrmtee  for  the  i»e  of  hatwOt,  and  her  in- 
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life,  with  a  power  to  borrow  a  sura  of  money,  granted 
a  rent-charge  generally,  as  a  fund  for  payment  of  the 
debt,  it  was  deemed  an  execution  of  the  power,  and 
liot  a  grant  out  of  his  interest ;  because  it  might  not 
be  effected  during  the  life  of  the  grantor(A).  But  if 
a  lease  comprise  fee-simple  estates,  as  well  as  estates 
subfect  to  the  power,  it  seems  a  nice  question,  whe- 
ther the  deed  shall  enure  by  fractions,  so  as  to  be  a 
lease  out  of  the  interest  as  to  the  fee-simple  lands,  and 
an  appointment  as  to  the  re8t(i). 

It  is  intentian  then  that  in  these  cases  governs: 
therefore  where  it  can  be  inferred  that  the  power  was 
not  meant  to  be  exerdsed,  the  court  cannot  consider 
it  as  exectited(Ar).  Thus,  if  a  man  having  several 
powers  over  different  estates,  and  also  interests  in 
tbeni^  should  recite  the  power  over  one  estate,  and 
execute  it  in  a  formal  manner,  and  then  recite,  not 
that  he  has  a  power  to  appoint  the  other  estate,  but 
that  he  is  seised  in  fee  of  it,  and  accordingly  convey 
bis  interest  in  it  by  lease  and  release,  the  latter  estate 
would  be  held  to  pass  out  of  his  interest,  and  not  by 
force  of  his  power,  simply  on  the  apparent  intention 
not  to  execute  the  power(0. 

In  a  recent  case,  where  a  man  and  woman  under  a 
settiement  made  after  their  marriage,  had  a  joint  power 

(k)  Blake  v.  Marnell,  2  Ball  k  {I)  See  Manndrell  v.  MaundreU* 

Bett  $5.  7  Yes.  Jun.  567 ;  10  Yea.  Jun.  S46 ; 

(t)  See  BibeU  o.  Drinf^onse,  see  6  East,  105, 106 ;  and  see  Ad- 
Mo.  645.  ney  o.  Field,  AmbL  654. 

(i)  See  Brookman  v.  Hales,  2 
Ves.  and  Bea.  45.  

teadwl  hosbnid,  diuW  their  joint  lirei,  and  on  ibe  death  of  either  of  them,  one  rooirfy  to 
be  nhieM  to  hii  or  her  Int  will,  and  the  other  moieiy  to  the  l>itt  will  of  the  •«•  ^ivor ,  iiml 
ia  deiiuU  of  lueh  latt  will,  or  vlher  leffal  afipaintfaeni,  to  the  retpeetite  right  hcirt.  The 
nuttriice  took  plaee,  iod  L,  tnd  her  hutbtnd,  mortgaged  tl>e  prfmivsa  «*>  K,  to  teoiire  the 
parmrnt  of  mooey  borrowed  by  tlie  hatband  aT0We3ly  to  |»ay  the  debt  to  G,  bat  which  waa 
OQC  loappHed.  The  mortgage  to  K,  waaheld  to  be  a  wffieieot  ■PHo"n««*."!i^  ^^  P^'^w 
racmd  to  the  ttiiUmnl   Peace  ? .  S^krm  Hglt  Dwana.  Cha.  Bep.  4W.] 


Digitized  by  CjOOQ IC 


300    0*"  THE  EXECUTION  OF  A  POWER  WHERE  THfc 

of  appointment,  it  appeared  that  they  were  not  )e« 
gaily  married,  and  thereupon  they  agreed  that  the  set- 
tlement was  void,  and  the  wotnan,  whose  estate  it  was, 
made  a  new  settlement  on  their  being  legally  married. 
The  man  joined  in  the  second  settlement  for  the  pur- 
pose of  making  a  tenant  to  the  precipe  for  the  life  of 
the  woman.  It  was  decided,  that  notwithstanding  the 
first  settlement  was  executed  under  a  mistake,  it  was 
yalid  in  law,  and  that  the  second  settlement  should  not 
enure  as  an  execution  of  the  joint  power  in  the  par- 
ties, although  it  could  not  otherwise  have  any  opera- 
tion, because  it  was  considered  clear  that  the  parties 
did  not  intend  to  execute  their  power(m) ;  and  yet  it 
is  observable,  that  their  intention  was  to  make  a  new 
settlement ;  and  although  they  treated  the  first  as  void, 
yet  they  recited  an  intention  not  merely  to  rescind, 
but  to  revoke  the  deed  ;  and  in  the  witnesring  part  of 
the  second  deed  they  directed,  limited,  and  appointed, 
as  well  as  granted,  the  estate,  and  the  limitation  in 
the  premises  appears  to  be  to  the  releasee  and  his 
heirs  generally,  with  the  usual  words  of  "  all  their 
estate,"  althougli  the  habendum  is  to  him  and  his  heirs 
for  the  life  of  the  lady. 

Where  trusts  are  raised  with  a  power  of  revocation, 
the  settlement  will  not  be  defeated  by  the  mere  act 
of  the  trustee  re-conveying  to  the  settlor(n). 

So  where  an  executrix,  who  was  tenant  for  life  of 
a  college  lease  under  the  will,  with  a  power  to  appoint 
the  estate  by  deed  or  wi\l,  with  a  gift  over  in  default 
of  appointment  to  a  stranger,  renewed  the  leases  at 
her  own  expense,  it  was  held  that  the  renewals  did 

(m)  Boughton  v.  Sandelands,  3  Taunt  342. 
(n)  EUison  t^.  Ellisoii,  6  Ves.  Jan.  656. 
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not  Operate  as  an  appointment  in  her  own  favour.  It 
did  not  appear  whether  she  had  executed  counter- 
parts of  the  leases.  But  if  she  had  been  tenant  for 
life  only,  the  renewal  of  the  leases  would  after  her 
death  have  enured  to  the  benefit  of  the  devisee  in  re- 
Tnainder;  and  it  was  held  that  the  renewals,  suppos- 
ing coanterparts  were  executed,  could  not  amount  to 
an  appointment  by  her  in  her  own  favour ;  for  acts 
of  ownership  by  a  tenant  for  life,  with  a  power,  do 
not  make  him  owner,  unless  they  are  such  acts  as  are 
prescribed  by  the  power  for  vesting  the  property(o). 

On  the  otfier  hand,  where  the  instrument  is  ex- 
pressly said  to  be  in  pursuance  of  the  power,  and  it  is 
clearly  the  appointee's  intention  upon  the  face  of  the 
instniment  to  take  the  estate  by  force  of  the  power, 
althoogb  the  appointor  has  also  an  interest  in  the  land, 
and  the  power  is  badly  executed,  and  so  no  estate 
raised,  yet  his  interest  shall  not  come  in  ^d,  at  least 
not  to  the  prejudice  of  the  appointee,  as  where  it 
would  operate  the  surrender  of  an  existing  beneficial 
interest  in  him.  Thus,  if  a  tenant  for  life,  with  a 
power  of  leasing,  refer  to  his  power,  and  in  execution 
of  it  grant  a  lease  to  a  person  having  an  existing  valid 
lease,  although  the  power  prove  to  be  badly  executed, 
yet  the  new  lease  shall  not,  as  between  the  lessee  and 
the  remainder- man,  be  construed  to  have  enured  out 
of  tiie  estate  for  life  of  the  lessor,  because  under  that 
construction  the  existing  valid  lease  would  be  merged 
by  a  surrender  in  law,  to  the  prejudice  of  the  lessee(p). 

But  if  a  testator  exercise  a  power  by  will,  and  it 
turn  out  that  the  power  was  either  not  well  creaXed{q)^ 

(o)  Bropkman  v.  Hales,  2  Ves.         (q)  Dobbins  v.  Bowman,  3  Atk* 

k  Bea.  45.  408 ;  see  Goring  v.  Bickerstaffe. 

(p)  Roe  V.  Archbishop  of  York,  I  Cha.  Ca.  8,  9. 
^  East,  86. 
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or  was  defeated  by  the  happening  of  a  coattngent 
event  subsequently  to  the  will(r),  the  devisor's  in- 
terest at  the  time  of  the  will,  although  contingent  and 
not  vested,  shall  come  in  aid  of  his  disposition ;  for 
in  a  will  there  are  no  particular  words  required  to 
pass  the  estate ;  but  any  words  that  shew  the  inten- 
tion of  the  testator  are  sufficient ;  and  although  only 
the  power  is  expressed  to  be  exerdsed,  yet  the  wor^ 
plainly  manifest  that  the  testator  intended  that  the  de* 
visee  should  have  the  estate(5). 

But  here  it  may  be  observed,  that  where  a  man 
has  a  power  to  charge  estates,  which  power  he  after- 
wards discharges,  and  a  similar  power  is  reserved  to 
him  over  other  estates,  if  the  first  power  is  executed 
by  will  before  the  raising  of  the  second  power,  the 
.  will  cannot  be  deemed  an  execution  of  the  second 
power,  although  it  be  re-published  subsequently  to 
the  creation  of  that  power,  for  the  will  speaks  only 
of  the  first  power,  which  was  as  much  gone  as  if  it 
had  never  existed(0«  And  it  seems  doubtful  whe- 
ther the  second  power  would  have  been  executed 
if  it  had  even  embraced  the  same  estate  as  the  first 
power. 

A  fine  levied  of  an  estate  by  a  testator  after  having 
devised  it,  revokes  his  will :  and  it  has  been  deter- 
mined, that  although  the  uses  of  the  fine  are  declared 
to  be  as  the  testator  shall  by  deed  or  will  appdnf, 

(r)  Cross  v.  Hudson,  3  Bro.  C.  Lane  v.  Wilkins,  10  East,  241 ; 

C.  SO ;  and  see  Savile  v.  Bluckett,  Hamilton  v.  Royse,  8  Scho.  & 

1  P.  yfm%.777 ;  Moae.  167  cited.  Lef.  SIS;  Cadogan  v.  Sloane,  Ap. 

(«)  Dobbins  v.  Bowman,  ubi  su-  No.  24  to  Treat  Purch.  5ih  edit 

pra;  and  see  Habergham  i;.  Vin-  Fox  v.  Gregg,  Duchy  Court  of 

cent,  ^  Ves.  Jan.  204.  Lancaster,  1814,  App»  No.  9.  and 

(Q  Holmes  v.  CogkiH/ 7  Yea.  Powell  v,LoxdaIe«  2  Bam*  ll  Aid. 

Jnn.  499,  12  Yes.  Jut.  206;  see  291. 
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yet  Ae  prior  will  cannot  staQcl(fi).  The  point  was 
not  i^tated  whether  the  prior  will  might  not  operate 
as  a  dedaration  of  the  uses  of  the  fine.  This  would 
bare  got  rid  of  the  difficulty  of  the  will  operatii^  as 
a  deifiM  after  the  fine.  Hussey's  case(2:)  decided  that 
a  feoffin^it  after  a  will,  to  the  use  of  such  persona, 
aid  for  auch  estates,  as  the  testator  had  declared  by 
his  wJU,  bearing  date,  ifc.  was  a  revocation  of  the 
ffiHy  and  yet  that  the  revolted  will  was  sufficient  to 
declare  the  uses  of  the  feoffment.  The  decisions  on 
MTe&ders  of  copyholds,  to  such  uses  as  the  surren- 
deror sbaB  appoint  by  will,  may  be  consiikred  to  rea- 
dar  Doeu  B^ot  not  ea«ly  distinguishaUe  from  Bus- 
sey's  caseff).  It  is  not  denied  that  Hie  will  was  re- 
wdcetf.  T^  question  is,  whether  the  revoked  wffl 
VQttld  not  operate  aa  a  good  declaration  of  the  uses 
of  the  fine. 

And  here  ^ve  may  notiee  a  recent  case,  where  a. 
min  havifig  children  by  a  first  marriage  made  his 
win,  and  then  upon  his  second  marriage  settled  his 
pnmuA  estate  on  himself  for  life,  then  to  rake  1002. 
for  hii  wife,  and  then  to  apply  the  personalty  as  he 
by  deed  or  will  dumid  appoint,  and  in  default  therectf 
iMto  bis  issue  ;  it  was  determined^  upon  the  apparent 
inteatioB^  that  the  prior  wiU  was  wholly  revqk^C^;). 


tt  We  now  come  to  the  eases  where  not  only  the 
use  n  appointed  under  the  power,  but  also  the  estate 
is  conveyed  by  force  of  the  interest.  The  rule  ap- 
pears to  be,  that  the  instrument  shall  be  construed 
dther  an  appointment,  or  a  release,  as  will  best  effect 

(ti)  Doe  V,  Pilnot,  %  New  Rep.,    Rep.  435.  n. 
40a  (a?)  Mo.  789.  (z)  Leigh  v.  Norlmry,  13  Ves. 

is)  See  Spring  v.  Biles,  1  Term    jmi.  34D. 
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the  intention  of  the  parties.  This  is  establi^ed  bf 
the  case  of  Cox  and  Ghamberlain(a).  A  roan  having 
a  general  power  of  appointment,  with  a  limitation  in 
default  of  appointment  to  himself  in  fee,  by  leaie  and 
release,  in  pursuance  of  all  powers  in  him  vested,  did 
grant,  bargain,  sell,  alien,  remise,  release  and  confirm, 
limit,  declare,  and  appoint,  the  estate  to  trustees  to 
uses.  If  the  deed  operated  as  a  conveyance  of  bis 
interest,  then  the  title  was  good ;  but  if  it  operated 
as  an  appointment,  the  legal  estate  vested  in  the  trus- 
tees ;  the  intended  uses  were  mere  trust-estates,  and 
the  tide  was,  under  the  circumstances,  bad.  Lord 
Alvanley  held,  that  the  instrument  operated  as  a  con- 
veyance of  the  interest.  He  said  it  would  be  mon- 
strous to  hold,  that  where  there  is  a  power  and  an  in- 
terest, and  the  act  being  equivocal,  it  is  doubtful  whe- 
ther he  acted  under  the  one  or  the  other,  the  court 
should  adopt  that  wMch  would  defeat  thfe  instrument. 
He  therefore  considered  the  words  of  the  appoint- 
ment as  nugatory. 

It  must  be  admitted,  that  in  this  case  Lord  Alvan- 
ley considered  the  act  as  more  properly  a  release 
than  an  appointment ;  and  it  does  not,  therefore,  di- 
rectiiy  decide,  that  where  there  is  (as  is  usual)  ^tf  a 
formal  appointment^  and  then  a  release,  the  instrument 
shall,  in  favour  of  the  intuition,  be  held  to  operate 
simply  as  a  release.  On  the  one  hand  it  may  be 
said,  that  the  instrument  cannot  operate  but  as  an  ap- 
pointment and  release ;  and,  therefore,  the  courts  may 
well  give  it  that  operation  which  will  effect  and  not 
destroy  the  intention  of  the  parties.  And  this  is 
clearly  the  better  opinion.  But,  on  the  other  hand, 
it  may  be  insisted,  that  where  the  power  is  formally 

(a)4Ve8.juii.  631. 
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exeretsed,  the  release  is  thrown  in  merely  by  way 
of  further  assurance,  and  that  too  great  a  latitude  of 
coostruetion  will  only  lead  to  carelesness  in  prac* 
tiee. 

The  great  difficulty  in  the  cases  under  discusinon  is, 
to  discover  what  is  the  intention  of  the  parties,  a  ques- 
tion upon  which  the  most  enlightened  minds  must  fre- 
qaently  ^ffer.  Thus,  the  late  case  of  Roach  and  Wad- 
bam(6),  appears  to  be  in  opposition  tb  the  case  of  Cox 
and  Chambeiiain,  although  in  both  cases  the  court  pro- 
fessed to  go  upon  intention. 

The  case  is  shortly  this:  An  estate  was  conveyed  to 
one  Coates,  his  heirs  and  assigns,  to  hold  unto  the 
said  Coates,  his  hdrs  and  assigns,  to  the  use  of  such 
person  or  persons,  for  such  estates,  2^.  as  Watts  the 
purchaser  should  by  any  deed  or  deeds,  writing  or 
writing,  under  his  hand  and  seal,  to  be  by  him  duly 
made  and  executed  in  the  presence  of,  and  attested 
by,  two  or  more  credible  witnesses ;  or  by  his  will, 
4fc.  limit,  direct,  or  appoint,  ^ve  or  devise  the  same. 
In  de&olt  of  such  direction,  fl^c.  to  the  use  of  Watts^ 
his  bdrs  and  aarigns,  for  ever.  By  this  deed  a  perpe- 
tual rent  was  reserved  to  the  vendors,  and  Watts  co- 
venanted with  the  vendors  for  payment  of  it  After- 
wirds,  by  indentures  of  lease  and  release,  Coates  (by 
direetioQ  of  Watts)  did  (according  to  his  estate  and 
iot^est)  bargain,  sell,  and  release,  and  Watts  did  grant, 
faai^dn,  sell,  alien,  release,  ratify,  and  confirm  ;  and 
also  limit,  ^reet,  and  appoint  the  estate  in  question, 
&nd  all  At^  estate^  rigbt^  2jc.  therein,  unto  Wadham  and 
SteveiM  (purchasers  of  the  estate),  and  Powell  a  trus- 
tee to  bar  dower,  to  hold  unto  Widham,  Stevens,  and 

{b)  e^Bott  889. 
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Powell,  their  heirs  and  assigns,  to  the  use  of  Wadham, 
Stevens,  and  Powell,  and  the  heirs  and  assigns  of 
Wadham  and  Stevens  for  ever,  as  tenants  in  common, 
in  trust,  as  to  the  estate  of  Poweli,  for  Wadham  and 
Stevens,  their  heirs  and  assigns,  as  tenants  in  com- 
inon,  subject  to  the  perpetual  rent.  And  covenants 
Were  inserted  from  Wadham  and  Stevens  to  Watts,  to 
pay  the  rent,  and  indemnify  him  from  it,  but  Wadham 
did  not  execute  the  deed^. 

The  question  was,  whether  the  estate  conveyed  to 
Wadham  and  Stevens,  and  their  trustee,  was  derived 
out  of  the  interest  of  Watts,  so  as  to  make  them  lia- 
ble in  an  action  of  covenant  for  the  rent  as  bis  as- 
signees, or  whether  the  estate  took  effect  under  his 
power,  in  which  case  it  was  admitted  they  were  not 
bound  by  the  covenants  entered  into  by  Watts;  It 
was  contended  by  the  counsel,  that  the  power  was 
merged  in  the  fee ;  but  that  position  was  abandoned 
upon  its  being  stated  that  the  judgment  at  the  Rolls 
in  the  case  of  Maundrell  v.  Maundrell  was  reversed(c). 
The  single  point  then  was,  whether  the  instruments 
operated  as  an  execution  of  the  power,  or  a  convey- 
ance of  the  interest  And  ^  it  was  determined,  that 
they  operated  as  an  exercise  of  the  power,  and  con- 
sequently  that  the  purchasers  from  Watts  were  not 
liable  to  an  action  of  covenant  for  non-payment  of  the 
perpetual  rent.  The  Court  said,  ^^  It  ought  to  appear 
very  clearly  from  the  deeds,  that  the  conveytoioe,  or 
the  covenants  therein,  could  not  take  dSect  unless  it 
qierated  as  a  conveyance  out  of  the  interest,  and  not 
by  way  of  appointment,  in  ordw  to  induce  the  court 
to  determine,  that  where  the  trustee  to  uses  in  a  con- 

(c)  Vide  aupra^  Chap^  I.  sect  5,  VI. 
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yejwee  releases  to  a  purdiaser  it  shall  not  operate 
as  an  appointment.  Had  it  been  the  intention  of  the 
parties  that  the  estate  which  Wadbam  was  to  take 
^umld  be  derived  out  of  the  interest  which  Watts 
had,  it  would  have  been  whoUy  unnecessary  that 
Coates  should  have  been  a  party  to  the  deed,  his  be- 
ing made  a  party  to  it  shows  that  something  was  to 
be  tnken  by  way  of  appointment ;  and  if  any  thing, 
there  is  nothing  from  whence  there  can  be  collected 
aa  intentKMi  that  less  ^an  the  whole  should  pass  by 
those  means,  the  reason  for  which  is  obvious,  as  it 
mi^  prevent  such  objections  to  tbe  title  as  might  be 
made  if  it  were  derived  immedktely  from  Watts," 

It  had,  as  we  have  seen,  been  already  settled  by 
Lord  Alvanley,  in  Cox  u  Chamberlain,  that  where  a 
person  has  both  a  power  and  an  interest,  and  the  in- 
stmment  is  adapted  to  convey  the  interest,  and  the 
intention  of  the  parties  wil)  be  best  effected  t^  that 
coiiMra(:^n,such  a  construction  shall  prevail,  although 
words  of  appmtment  are  used.  This  decree  of  Lord 
Alvanley  has  ever  cdnce  been  deemed  an  authority, 
aod1)een  acted  iipQn  in  practice.  The  principal  ar- 
gument in  Roach  v.  Wadham  w^,  that  Coates,  the 
tmstee,  as  he  was  termed,  joined  in  the  conveyance. 
Bat  it  should  seem  timt  Coates  had  no  interest  what- 
ever in  the  estate  in  question.  He  was  a  mere  con- 
duit-pipe,  a  releasee  to  uses,  in  whom  not  even  Lord 
Chief  Justice  Dyer's  sdraiUa  (which  Chief  Baron  Pe- 
nam,  in  Cliudldgh's  case,  likened  to  Sir  Thomas 
Mere's  Utopia)  remained  an  instant.  The  concur- 
rence of  Coates,  therefore,  was  perfectly  nugatory, 
aad  only  evinced  the  unskil&ilness  of  th^  person  who 
prepared  the  deed.    I^  indeed,  Coat^  had  aetnally 
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had  any  estate,  his  concurrence  under  the  dream- 
stances  of  this  case  must  have  afforded  decisive  evi- 
dence that  Watts  did  not  intend  to  exercise  his  pow. 
er.  If  the  ease  be  divested  of  this  circumstance,  the 
question  depends  solely  on  the  intention  of  the  par- 
ties.  It  might  be  urged,  that  the  intention  of  the  par- 
ties required  the  instruments  to  operate  as  a  convey- 
ance of  Watts's  interest,  were  it  only  to  mah:e  the 
purchasers  liable  to  an  action  of  covenant  as  assignees 
of  Watts,  for  the  recovery  of  tlie  rent.  Such  a  con- 
struction  would  have  enabled,  and  certainly  have  in- 
duced, the  persons  entitled  to  the  rent  to  biing  their 
action  against  the  actual  terre-tenant,  and  not  against 
the  original  covenantor,  which  would  have  prevented 
the  circuitous  remedy  that  the  decision  will  compel 
ttie  parties  to  resort  to.  This  constnicfion,  it  might 
be  said,  was  imperiously- called  for  in  this  case,  Inas- 
much as  Wadham  had  not  executed  the  deeds,  and 
consequently  was  not  bound  by  covenant  to  indemnify 
Watts  against  the  rent.  It  might  also  be  in^sted,  that 
the  conveyance  being  by  lease  and  release,  was  strong 
evidence  of  the  intention  of  the  parties,  as  the  lease*  for 
a  year  was  unnecessary  if  Watts  intended  to  exercise 
Ills  power.  Where  a  man  has  both  a  power  and  an  in- 
terest, and  it  is  intended  to  exerdse  the  power,  and 
also  convey  the  interest,  the  appointment  is  almost  in- 
variably made  by  a  distinct  witnessing  part,  which  pre- 
cedes the  release.  The  deviation  from  the  usual  form 
in  the  present  case  is  evidence  that  it  was  not  the  pri- 
mary intention  of  the  parties  to  exercise  the  power. 

To  the  foregoing  reasons  another  may  be  added,  which 
seems  more  cpndusive.  By  the  conveyance  it  is  evident 
that  the  parties  Vished  to  prevent  a  right  of  dower  from 
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attadnng  in  their  wives,  and  at  the  same  time  to  keep 
the  inheritance  in  themselves.  This  intention  would 
have  been  effected  by  construing  the  instruments  as  a 
conveyance  of  Watts's  interest^  and  appears  to  have 
been  defeated  by  the  construction  adopted.  For  as 
the  deeds  were  hMen  to  operate  as  an  exeeutmi  of  the 
pcfwer^  the  habendum  to  the  purchasers  and  their  trus- 
tees vested  the  fee  in  them^  and  the  subsequent  limitor 
Hon  to  the  purchasers  and  the  trustees^  and  the  heirs 
and  assigns  rf  the  purchasers^  was  void  at  law^  as  a  use 
upon  a  uscj  and  was  good  only  as  a  trust  in,  equity. 

Where  a  person  having  a  particular  estate  and  also 
a  power^  makes  a  disposition  containing  words  both  of 
appoiotment  and  conveyance,  yet  it  shall  not  operate 
as  80  appointment  and  also  as  a  conveyance  against 
Uie  intention  of  the  party  executing  the  instrument. 
Thus  in  Lan^ey  u  Brown(({),  under  a  settlement 
previously  to  an  Intended  marriage,  the  estate  was 
finutedto  the  intended  wife  for  life,  then  to  her  in  tail, 
remainder  to  her  appointment  generally ;  in  default  of 
appointment,  to  her  in  fee.    She,  before  marriage,  by 
an  instrament  in  pursuance  of  her  power,  did  appoint, 
finiit,  give  and  grant  the  estate  and  the  reversion 
Aereof  expectant  upon  her  deaths  to  her  intended  hus- 
band 10   fee,  who  was  in  possession^  chargeable  with 
monies   to  be  paid  (^er  her  decease.    Lord  Hard- 
wicke  appears  to  have  considered  that  the  instrument 
mig^t  have  operated  both  as  an  appointment  of  the 
remainder,  and  as  a  release  of  her  estate,  so  as  to 
create  a  base  fee,  the  grantee  being  in  possession : 
but  he   ruled  otherwise,  as  the  grant  was  intended 
only  to  take  effect  o^er  Aei*  deaths  ami  not  to  pass 
any  estate  in  possession. 

fd)  a  Atk.  195, 
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Section  VU. 


OF  THE   QUALIVI0ATION8  WHICH  MAT  B£   ANNEXED  TO  THE  EXECUTIOX 
OF  POWERS   BT  THE  DONEES  THEREOF. 

A  DONBE  of  a  power  may  limit  the  event  upon 
which  the  deed  executing  the  power  shall  take  pkce. 
Therefore,  if  a  power  be  given  to  be  executed  by  deed 
inrolled  in  any  court,  the  donee  may  direct  the  dee4 
executing  the  power  to  be  inrolled  in  some  particular 
court,  and  until  it  is  so  enrolled  the  execution  of  the 
power  will  be  imperfect(a).  So,  if  he  declare  that 
when  A  doth  pay  105.  the  settlement  shall  be  re- 
voked, there  it  is  not  singly  the  deed  nor  payment, 
but  both,  that  complete  the  revocationCi).  And  in  like 
manner  he  may  covenant  to  levy  a  fine,  or  suffer  a 
recoviery,  with  an  intent  to  revoke  the  power  j  and 
although  neither  of  them  is  necessary,  yet  the  power 
will  not  be  well  executed  till  the  fine  is  levied,  or  the 
recovery  is  sufiered(c).  Hobart,  Chief  Justice,  even 
laid  it  down,  that  a  verbal  declaration,  that  the  execu- 
tion of  the  power  shall  not  take  efiect  till  a  particu- 
lar time,  is  good{d) ;  which,  it  should  seem,  may  be 
supported  on  the  same  principle  that  deeds  in  general 
may  ^e  delivered  as  escrows. 

Under  a  power  of  appointment  the  donee  may 
either  appoint  absolutely,  or  may  reserve  a  power  of 


.(a)  Digges's  case,  1  Rep  173.  (c)  Earl  of  Leicester's  case»  1 

(6)3Keb,511;Rayin.£39.-  Ventr.srS. 


(d)  Kibbet  v.  Lee,  Hob.  312. 
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revocation,  although  not  expressly  authorized  to  do 
so  by  the  deed  creating  the  power(^),  and  such  a  power 
may  be  reserved  toties  quoties(f)y  and  the  new  power 
of  revocation  need  not  be  attended  with  the  same  so- 
lemnities as  the  first  power(g). 

And  where  even  a  particular  power  is  given  to  two 
persons,  or  the  mrvivor  of  them^  with  or  without 
power  of  revocation,  the^"  may  execute  a  joint  ap- 
pointment, and  reserve  a  power  to  the  survroor  to  re- 
voke. The  argument  against  the  validity  of  the  power 
of  revocation  to  the  survivor  was,  that  the  parties  could 
not  intend  that  a  joint  appointment  should  be  defeated 
by  any.  but  a  joint  revocation(/r). 

It  has  been  determined,  that  under  a  power  to  bus- 
band  and  wife,  a  will  by  the  husband,  inddrsed  by  the 
wife  after  his  death,  expressive  of  her  approbation  of 
the  disposition  thereby  made,  and  her  confirmation 
of  it,  would  not  do;  because  being  a  will  revocable 
by  the  husband  at  any  time,  even  if  the  ^fe*  had  at 
the  moment  subscribed  a  ratification  of  it,  it  could  not 
be  an  appointment  under  the  power,  because  it  would 
reserve  a  power  of  revocation  to  one  of  the  two  par- 
ties, as  the  husband  might  revoke  his  will,  but  his  wife 
could  not(i). 

A  wiK  is  always  rievocable,  and,  therefore,  where 
the  power  is  executed  by  will,  an  express  power  of 

(e)  Adams  v.  Adams,  Cowp.  7.  cited ;  and  see  S.  C.  cited,  2 
651 ;  Eftrl  of  Cardigan  v.  Mon-     Keb.  270. 

tague,  App.  No.  10,  see  Becket's  (A)  Brudenell  v.  Elwes,  1  East, 
case,  tii/ra.  442,  7  Ves.  Jun.  382 ;  see  Brown 

(f)  Lady   Hastings's   case,   3     v.  Nesbitt,  1  Cox,  43. 

Keb.  7.  (t)  Bushcll  v.  Bushcll,  1  Scho. 

{g)  Winstandley^B  case,  3  Keb.    &  Let  90. 
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revocatioD  need  not  be  reserved(^).  But  where  the 
power  is  executed  by  deed^  unless  a  power  of  revoca- 
tion is  reserved  in  the  deed,  the  appointment  caooot 
be  revoked(/) ;  no,  not*even  if  the  orif^nal  power  ex- 
pressly authorize  the  donee  in  the  most  unlimited 
terms  to  appoint  and  to  revoke  his  appointments  from 
time  to  tinie ;  for  the  law  will  not  endure  a  prospective 
power  like  this,  but  on  eve*ry  execution  a  new  power 
of  revocation  must  be  reserved.  This  was  solemnly 
decided  in  the  case  of  Hele  v*  Bond,  by  Lord  Chan* 
cellor  Harcourt,  and  all  the  Judges  of  Bngland(m),  and 
finally  in  the  House  of  Lords.  The  Court  of  JKli^^s 
Bench,  upon  a  case  referred  to  them  by  the  Lord 
Chancellor,  held  the  second  execution  void.  Lord 
Harcourt  decreed  accordingly;  and  upon  an  appeal 
to  the  House  of  Lords  all  the  Judges  were  ordered 
to  attend  at  the  hearing  of  the  cause  in  the  House  of 
Lords,  which  they  did ;  and  the  Judges  of  the  King's 
Bench  declaring  that  they  ^ere  still  of  tlie  same  opi- 
nion,  the  Justices  of  C.  B.  and  the  Barons  of  the  Ex- 
chequer, by  King,  C.  J.  delivered  theu-  opinions  to 
be,  that  the  power  of  revocation  in  the  deed  of  the 
16th  March,  1884,  [the  first  settlement]  was  no  other 
than  the  common  power  of  revocation,  expresnng 
that  particularly,  and  in  many  words,  which  the  law 
is  now  settied  to  imply  in  every  power,  viz.  That  the 
party  revoking  may,  if  he  thinks  fit  to  reserve  such 
power,  revoke  those  new  uses  and  limit  new  ones,  and 
so  on  Mies  quoties^  and  that  this  might  probably  be  in- 


{k)  Vide  iftfra,  Sect  8.  474 ;  1  Eq.  Ca.  Abr.  342 ;  8.  C. 

(0  Hatcher  v.  Curtis,  2  Freem.  MS.  See  a  fuUer  note  of  tbis  case 

61.  Worrall  v.  Jacob,  3  Mer.  256.  than  any  in  priat»  App.  No.  3* 
(m)  Hele  v.  Bond,  Free*  Chan« 
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si^ed  in  special  words  in  this  power,  because  when 
the  power  of  revoking  the  new  uses  and  limiting  other 
uses  came  to  be  first  a  question  in  Beckett's  case, 
iO  Ja.  I.  in  i  Rol.  Abr.  SCfS.  (B)  S,  and  Lane's  Rep. 
118,  it  was  doubted  whether  such  new  power  could 
be  reserved  in  the  second  deed,  unless  specially  re- 
served  in  the  first  deed,  though  the  law  is  now  set- 
tled to  be  otherwise ;  and  that  therefore  this  power 
is  to  receive  this  construction,  that  the  party  might 
revoke  the  new  uses  if  in  the  deed  of  such  revocation 
he  would  reserve  a  new  power ;  and  so  Mies  qiioHes  ; 
and  that  in  this  case,  Sampson  reserving  no  new 
power  of  revocation  in  the  deed  of  the  5th  October, 
1687,  be  bad  executed  the  first  power,  and  settled 
the  estate  to  the  uses  of  the  deed  of  ffth  October, 
1687,  which  he  could  not  afterwards  change  or  alter; 
which  opinion,  being  in  effect  the  same  with  that  of 
the  Chancellor  and  the  Judges  of  the  King's  Bench, 
the  Lards  did  affirm  the  said  decree(n). 

This  decision  appears  to  have  been  founded  on  the 
mxiety  of  the  Courts  to  restrain  the  reservation  of  such 
powers,  iand  to  assimilate  powers  to  conditions  at  com- 
mcNi  law,  which  they  do  not  resemble.  It  is  impos* 
f^Aii  to  frame  any  objection  upon  principle  to  a  ge- 
neral power  of  revocation  in  the  first  deed,  embracing 
ill  future  executions :  the  power  is  only  tantamount 
to  what  may  still  be  done  by  repeatedly  reserving  new 
powers  of  revocation. 

In  a  case  before  Lord  Hardwicke  a  point  nearly 
simQar  arose.  By  a  settlement,  powers  of  appoint- 
ment were  given  to  a  woman ;  and  at  the  end  of  the 
settieaient  it  was  declared  that  every  appointment 

(n)  MS.  Rep.  in  LincolnVInn  Hall. 
XX 
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9M4e  by  her  lyy  virtue  of  the  powers  in  the  deed, 
ipight  from  time  to  time  be  revoked,  and  a  new  ap- 
poiotittent  made.  She  made  an  appointment,  with- 
out reserving  a  power  of  revocation,  and  then  exe* 
cated  another  appointment,  it  was  insisted,^  on  the 
aiHhority  of  Hele  and  Bond,  that  the  second  appoint* 
ment  was.  void.  There  was  not,  tiowever,  any  occa- 
^a  to  give  a  determinate  opinion  on  this  point ;  but 
I^rd  Hardwiclce,  in  giving  judgment,  8sdd,that  he  was 
¥fify  doubtful  whether  the  case  of  Hele  and  Bond 
would  govern  the  present,  though  he  uiclined,  at  tirst, 
that  it  would.  In  the  present  case,  he  said,  there 
were,  two  powers  in  the  very  creation^  a  power  to 
appcHnt  uaes,  and  a  power  to  revoke  uses.  Now  the 
power  to  appoint  uses  was  executed  by  the  first  deed, 
b«t  the  pow^r  of  revocation  was  not  exe(iuted  till  af- 
terwards ;  then  the  question  would  be,  whether  both 
might  not  be  ex^ejcuted  once,  as  they  seemed  to  be 
distinct  and  separate  powers.  In  Hele  and  Bcmd,  he 
added,  the  power  of  revocation  was  executed ;  and 
the  doubt  was,  whether  the  uses  could  be  revoked 
M!i«s  qutities^  without  reservhig  a  power  of  revoca- 
^00(0).  The  very  same  point  arose  in  a  case  before 
the  determination  of  Hele  and  Bond,  but  it  was  not 
necessaiy  to  decide  it.  The  case  was  not  referred 
to  in  Iwigley  and  Brown.  The  reporter  says  ^  it 
was  touched,  whether  tiie  uses  limited  accorcfing  to 
the  power  were  revocable  by  the  proviso,  and  Mai- 
BMd  said  it  might  be  a  question." 

Now  it  appears  to  be  quite  impossible  to  support 
Hub  distiftction.  Lord  Hardwicke  distinguished  the 
cue  before  him  from  Hele  and  Bond,  because  there 
the  power  of  revocation,  he  said,  was  executed  ;  and 
the  doubt  was,  whether  the  uses  could  be  revoked 

(0)  I^Dg^ej  V.  Brown,  2  Atk.  195. 
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^d^tn  qucties,  without  reserving  a  power  of  revocatikHi, 
'wlHte  in  bis  case  there  were  two  distinct  powers^ 
mmely,  a  power  to  appoint  oses,  and  a  power  to  r«» 
voke  the  uses  so  appointed.  The  predse  pdnt,  how^ 
ever,  was  actually  decided  by  the  ease  of  Hde  and 
Bond.  Some  dicta  represent  that  case  as  having  beea 
dedded  on  the  grouiul  that  the  power  was  mer^ 
tantaoionnt  to  the  usual  power  of  revocation  and  liini* 
tation  of  new  uses,  and  certidnly  that,  as  we  have  seeo^ 
was  the  true  ground  of  the  dedaon :  the  Judges  wert 
.  (rf*  opinion  that  a  power  could  nc^  be  originally  re^ 
served  to  revoke  uses  to  be  subsequently  appointed ; 
but  they  never  denied  that,  in  words^  three  distinet 
powers  were  reserved,  vit.  ist,  a  power  to  rev<^e 
the  onjginal  uses  ,*  sd,  a  power  to  appoint  new  ones ; 
and,  8d,  a  power  to  revoke  mieh  new  uses.  The 
lodges  of  B.  R.  certified  *'  that  the  power  of  revoeor 
Hon  and  lumtatwn  of  new  uses  in  the  first  settlement 
was  Hidly  executed  by  the  first  appointment ;  and  that 
^Jkrther  power  in  the  settlement  to  revoke  any  new 
Umitatbm  or  appointment  was  void  in  the  creation  as 
to  mdtk  uses  as  should  *be  afterwards  newly  Umited) 
wakm  a  power  of  revocation  should  be  agun  ex^ 
presdy  reserved."  The  point  therefore  doubted  in 
Vdal  and  Udal,  and  Langley  v.  Brown,  was  the  veiy 
^jnestioQ  dedded  in  Hele  and  Bond.  The  eases  cannot 
be  ^tinguished.  But  we  roust  not  confound  these 
CMes  with  those  upon  powers  of  sale  and  exchange, 
or  partition,  for  there,  the  uses  limited  under  powers 
previoosly  executed,  arei  not  revoked,  but  ^mply  trans* 
Jarred  to  the  estate  bought  or  taken  in  exchange,  or 
ipoB  a  partition(p). 

-  (p)  See  Ifcari  of  Uxbridge  v.  tion  finr  the  argamcfnt  fh»t  (he 
Bajij.  1  t^  litt.  499.  There  charge  io  Ihlft  duie  Wtt  teT«l«d. 
'•ppewe  to  have  been  b»  foniida'- 
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It  is  generally  thought  that  the  reservation  oF  a 
power  of  revocation  only  will  not  enable  the  donee 
to  revoke  the  old  uses,  and  also  to  appoint  new 
ones(q).  Mr.  Powell  in  one  place  states  dearly  that 
in  such  case  new  uses  may  be  declared(r),  whilst  in 
a  subsequent  page  he  enters  into  a  long  discussion  to 
prove  the  contrary(5). 

Becket's  case,  which  is  the  first  in  the  books  ap- 
parently on  this  subject,  is  thus  stated  in  Lane(t)(l) : 
^  R.  Bm  seised  of  lands  in  fee,  levies  a  fine,  £^c.  and 
declares  the  use  to  be  to  himself  for  life,  and  after  to 
T.  B.  with  power  of  revocation,  and  to  limit  new 
uses ;  and  if  he  revoke,  and  not  declare,  then  the 
use  shall  be  to  the  use  of  himself  for  life,  and  after 
to  Henry  Becket,  [and  then,  by  a  subsequent  deed, 
R.  B.  revoked  the  first  deed,  and  limited  new  usesj, 
with  power  in  that  indenture  also  to  revoke  and  limit 
new  uses,  and  that  then  the  fine  shall  be  to  such  new 
uses,  and  no  other ;  and  after,  by  a  third  indenture, 
he  revoked  the  second  indenture,  and  declared  the 
use  of  the  fine  to  be  to  the  use  of  himself  for  life, 
and  after  to  Henry  Becket  ih  tail,  the  remainder  to 
T.  B.'*  The  question  was,  whether  the  third  inden- 
ture  was  a  good  revocation  and  limitation.  It  is  evi- 
dent that  there  is  a  chasm  in  the  statement  of  the 
facts :  I  have  attempted  to  fill  it  up  with  the  words 


{q)  2  Vol.  Cas.  &  Opin.  p.  97,  (r)  Pow.  Powers,  244. 

2  Trea.  Eq.  p.  163,  2d  Edit  Fon-  («)  lb.  272. 

Uanq.  n.  ibid,  and  4  Cniise's  Dig«  (()  Lane,  118 ;  see  ib-91» 
£32,  8.  18. 

(I)  Mr.  PoweU  does  not  refer  Becket's  case  to  the  true  groiind  of 
the  decision.  In  stating  Baron  Snig's  argument,  he  omits  the  onlj 
part  of  it  fipom  which  that  Judge's  opinion  can  be  collected.  . 
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between  crotchets.  It  tippears  clearly,  from  the  judg- 
ment  of  the  court,  that  there  was  a  second  indenture 
executed,  which  also  contained  a  power  of  revecatioa 
and  limitation  of  new  uses.  Bromley  and  Altham, 
Barons,  thought  that  the  new  uses  were  well  raised 
by  the  third  indenture,  and  they  relied  oh  Dives's 
case.  Siiig,  Baron,  held  the  contrary,  as  the  first 
deed  ought  to  authorize  aU  the  declarations  on  the 
iine ;  and  he  said,  '^  that  sucti  an  indenture  to  declare 
uses  upon  uses  was  never  inade^  and  it  would  he  mis-^ 
chiewus  to  dedare  infinite  uses  upon  uses.''  And  Tan* 
field  agreed  with  Snig,  but  on  a  different  ground ;  he  ap- 
pears to  have  thought  that  the  power  to  limit  new  uses 
was  not  weU  pursued,  as  he  had  declared^  but  not  limit' 
ednew  uses.  It  seems  quite  clear,  that  the  point  under 
conskleretion  did  not  arise  in  this  case,  for  the  power  in 
the  second  indenture  actually  authorized  a  new  limi- 
tation of  uses ;  the  question  simply  was,  whether  such 
powers  could  be  reserved  from  time  to  time(l).  This 
is  proved  by  Rolle's  report  of  the  same  case,  which 
is  in  these  words:  ^^  If  a  man  Suffer  a  recovery,  and 
limit  the  uses  by  indenture,  with  a  power  of  revoca- 
tion and  limitation  of  new  uses,  and  afterwards  by 
another  indenture  he  revolces  and  limits  new  uses, 
with  like  power  of  revocation  and  limitation  of  new 
VBse^  this  second  power  of  revocation  and  new  limi* 
ta^  of  U9es  is  good,  for  all  arise  out  of  the  reco- 
veiy,  which  is  the  foundation.    Beckefs  case,  per  cu- 

(I)  In  the  judgment  in  Hele  v.  Bond,  wprot  p-  313,  which  I  have 
latdj  obtmined,  the  donbt  i«  stated  to  have  been,  whether  such  new 
power  eO«ld  be  reserved  in  the  second  deed  unless  specially  reserved 
IB  die  firet  deed^ 
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nam  prater  Snig(i/)/'  If  further  evidence  were  wiirt' 
ing,  it  18  abundantly  supi^ied  by  Lord  Chief  Justioe 
Hale's  argument  in  the  case  of  Fowler  and  NcNlb(2;). 
We  may  therefore  dismiss  Becket's  case  from  our 
consideration ;  it  does  not  affect  tbe  question  before 
us,  and  the  point  which  was  then  doubted  is  now  per* 
fectly  established. 

The  first  case  that  appears  to  be  in  point  is  Ward 
and  Ijenthal(^) : — ^A  man  levied  a  fine,  with  a  power 
of  revocation  and  limitation  of  new  uses,  and  by  a 
aecond  deed  he  revoked  the  uses,  and,  made  new 
limitations,  vnth  a  power  only  to  revoke ;  and  by  a 
third  indenture  he  revdced  the  uses  of  the  second  in- 
denture, and  limited  new  ones.  It  became  unneces* 
sary  to  decide  the  point ;  but  the  Court  is  reported  to 
have  resolved,  that  where  powers  of  revocation  and 
new  appointment  are  given,  the  donee  may  revoke 
and  limit  new  uses  Mies  quoties^  and  all  the  estates 
shall  be  raised  out  of  the  first  seisin.  But  if  in  any 
indenture  he  reserve  a  power  of  revocation,  and  do 
not  reserve  a  power  expressly  to  limit  new  uses,  he 
can  only  revoke,  and  cannot  limit  new  uses  by  virtue 
of  the  estate  first  raised. 

Now  in  this  case  we  observe  the  resolution  merefy 
vros,  that  where  a  deed  is  executed  under  a  power  cf 
revocation^  reserved  upon  the  execution  of  a  formet 
powerj  no  uses  can  be  limited  out  of  the  old  sdsin^ 
unless  the  deed  creating  such  power  of  revoeatfon 
also  contain  an  express  authority  to  limit  new  uses. 
This  seems  to  depend  upon  the  ground  of  the  deciaioD 

(11)  2  Ro.  Abr.  262,  (B)  pi.  2.  (x)  3  KekT^ 

(y)  19  Car.  2, 1  Sid.  S4S. 
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in  Hele  and  Bond.  But  it  is  observable,  that  it  is  no 
where  said  that  a  power  of  revocation  in  the  original 
sdUemetU  is  not  tantamount  to  a  power  of  revocation 
and  fimitation  of  new  uses. 

In  the  case  of  Smith  and  Wheeler(z),  Twisden,  Jus- 
tice, said,  that  whoever  hath  a  power  of  revocation, 
hath  a  power  of  limitation.  In  the  case  of  Fowler 
and  North(a),  no  decision  was  made  ;  but  Hale,  Chief 
Justiee^  laid  it  down  that  a  power  of  appointment 
might  with  power  of  revocation  be  executed  toties 
quaUes ;  and  he  said  it  was  resolved  befbre,  upon  as 
great  a  setdement  as  any'  sulgect  in  En^and  had, 
witftoiil  way  power  to  limit  new  U8es(l).  Agreeably 
to  this  was  my  Lord  Nottingham's  judgment,  when 
Lord  KeepeK^))  that  a  power  of  revocation  in  an  ori- 
ginal settlement  enabled  the  donee  not  only  to  revoke 
tte  old  uses,  but  to  limit  new  ones ;  and  on  a  subse- 
quent  hearing  he  declared  himself  clearly  of  the  same 
oinnion(c). 

It  remains  to  state  an  anonymous  case  in  Strange. 
The  case  was  this :  A  suffered  a  recovery  to  the  use 
of  himself  for  life,  remainder  to  three  persons  suc- 
cessively in  tul,  remainder  to  himself  in  fee,  with 
power  to  revoke  the  three  remainders  in  tail ;  he  ac- 
cor^ngly  revoked  them,  and  by  the  same  deed  de- 
clared new  uses  in  favour  of  the  plaintiffs,  without 
any  words  of  conveyance,  covenant  to  stand  seised, 

{z)  22  Car,  2, 2  Mod.  40.  Ca.  241. 

(a)  24  Car.  2,  S  Reb.  7.  (c)  See  Colston  v.  Gardner,  2 

(A)  26  Car.  2,   Anon.  1  Cha.     Clia«  Ca.  46. 

(I)  The  same  case  is  reported  in  1  Ventr.  19T,  nom.  Sir  Samuel 
Jones  V.  The  Countess  of  Manchester.  Ventris  appears  to  have  mis- 
taken the  arguments  at  the  bar  for  the  resolutions  of  the  court,  aa  will 
appear  upon  an  atteatiTe  perusal  of  the  reports. 


Digitized  by  CjOOQ IC 


3^0  OP  THE  BESBRVATION  OP 

or  consideration  expressed.  The  Court  heU^  that 
the  uses  were  not  well  raised,  because  tlie  oses  of 
the  recovery  were  full  before,  and  the  power  was 
only  to  revoke,  and  not  to  limit  new  uses(d). 

This  case  does  not  appear  to  be  in  oppositioQ  to  the 
decision  of  Lord  Nottingham.  It  seems  from  the  re- 
port, that  A  limited  new  uses  out  of  the  fee-sim^ege* . 
nerally,  and  certainly  it  cannot  be  contended  that  be 
could  affect  his  life-estate  or  reversion  whbout  an  ex- 
press power,  for  the  power  of  revocation  did  not  ex- 
tend to  those  estates,  but  only  to  the  remainder  in  UuL 
The  question  there  roust  have  been,  not  whether  a 
power  of  revocation  implied  a  power  to  limit  new 
uses,  but  whether  a  power  of  revocation  itself  cooU 
be  implied  as  to  part  of  the  estate  in  tHe  land,  to  which 
it  did  not  expressly  relate.  Besides,  as  he  reserved 
a  partial  power  of  revocation,  and  wouM  after  the  re- 
vocation  become  seised  of  the  entire  fee^simple,  and 
part  of  the  fee  could  not  be  affected  by  a  bare  ap- 
pointment, an  intention  appeared  to  reserve  a  power 
of  revocation  only,  and  not  a  power  to  limit  new  oses, 
which  would  not  have  answered  the  purposes  of  the 
setdement.  This  case  is  very  distinguishable  from  a 
general  power  of  revocation,  extending  to  all  the  li- 
mitations in  the  settlement. 

And  here  we  must  be  careful  to  distinguish  the  case 
of  Atwaters  and  Birt(^).  There  it  was  declared,  that 
upon  the  revocation  the  uses  should  cease,  and  the 
estate  should  remain  to  the  use  of  the  settlor  and  his 
heirs ;  and  it  was  held,  that  after  revocation  he  codd 
not  limit  new  uses  out  of  the  old  seisin,  as  no  one 

(<0  Aium^iiioas.  1  Sir.  584.  (e)  Cro.  Eliz.  856. 
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was  seised  to  his  use,  and  Aerefore  no  use  could 
afise.  No  one  can  doubt  the  propriety  of  this  deter- 
mination :  bjr  the  Tery  terms  of  the  settlement  the 
seisin  was  exhaust^  in  serving  the  use  in  fee,  limited 
to  the  settlor,  and  consequently  no  use  could  be  raised, 
except  by  an  original  conveyance.  Whenever,  there- 
fore, it  is  dedared,  that  upon  the  revocation  the  es* 
(ate  diall  remain  to  the  settlor  in  fee,  it  cannot  be 
contended  that  he  has  a  power  to  limit  new  uses. 

The  result  of  the  authorities  appears  to  be, 

ist,  T%at  in  a  deed  executing  a  power,  a  power  of 
revocation  and  new  appointment  may  be  reserved, 
although  not  expressly  authorized  by  the  deed  cre^ 
ating  the  poweT(f).  And  that  such  powers  may  be 
reserved  toties  quoties{g). 

Sd,  That  where  an  appointment  under  a  power  is 
made  by  deed,  it  cannot  be  revoked  unless  an  ex- 
press power  be  reserved  in  the  deed  by  which  the 
power  is  executed :  a  revocation  vrill  not  be  autho- 
rized by  a  general  prospective  power  in  the  deed  ere- 
atir^  the  first  power(/r). 

8d,  That  although  in  the  origimd  settlement  a  power 
of  revocation  only  be  reserved,  yet  a  power  to  liratt 
new  uses  is  implied,  and  may  be  executed  accord- 
in^y(i),  unless  a  contrary  intention  can  be  collected 
irom  the  whole  settlement(A:),  or  the  estate  is  ex- 
pressly limited  to  other  uses(Q.    But, 

(f)  A4ams  v.  Adam9«  Cowp.        (A)  Hale  aad  Bond,  Free.  Cha. 
'651;  see   Dives's  case,  1  Rep.    474. 

173,  b.  (0  Fowler  v.  North,  3  Keb.  T; 

[g)  Becket's  case,  Lane,  118;    Anon.  1  Cha.  Ca.  24«;  Colston  v. 
Hele  and  Bond,  Pre.  Cha.  474;    Gardner,  2  Cha.  Ca.  46. 

App.  No.  3 ;  2  Digges's  case,  ubi       (k)  Anon.  Str.  584. 

$^.  (/)Atwater8V.Btrt4Ci9«£liz.85. 
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4th,  That  every  power  reserved  in  a  deed  execu- 
ting a  power  will  be  strictly  construed,  and  therefore 
a  mere  power  of  revocation  in  such  a  deed  m\\  not 
authorize  a  limitation  of  new  U8e8(m). 

Upon  the  authority  of  Wall  and  niurborne(n)  an 
opinion  has  prevailed,  that  a  power  of  revocation  can- 
not be  annexed  to  a  power  simply  collateral.  The 
wife  had  a  power  under  her  husband's  wUl  to  appoint 
an  estate  amongst  her  daughters,  and  she  executed 
the  power  with  power  of  revocation,  but  never  ac- 
tually revoked  the  settlement.  The  book  says,  "  as 
to  the  power  of  revocation  the  case  may  be  eased  of 
that,  for  it  was  only  an  authority  in  the  wife ;  and  that 
being  once  executed  she  could  not  reserve  such  power 
to  herself."  In  the  first  place  then  it  appears  that 
the  point  did  not  call  for  a  decision,  and  it  is  very  far 
from  clear  that  the  dictum  was  not  the  argument  of 
the  counsel.  Such  a  doctrine  would  be  very  incon- 
venient, and  certainly  cannot  be  considered  as  settled. 
2,  If  a  power  require  the  deed  of  revocation  and  limi- 
tation of  new  uses,  to  contain  a  power  to  revoke  by 
deed,  yet  upon  the  execution  of  such  reserved  power 
of  revocation  the  donee  need  not  reserve  another 
power  to  revoke(o). 

In  the  case  of  Young  v.  Cottle(/7),  a  man  entitled 
to  the  office  pf  Register  of  the  Prerogative  Court  of 
Canterbury,  for  the  lives  of  himself  and  another  pc^ 
son,  who  was  a  trustee  for  him,  by  deed  appointed 
who  should  be  Register  after  his  death,  and  directed 
how  the  profits  should  be  applied.    By  a  later  deed 

(m)  Ward  v.  ienthal,  1  Sid.        (o)  PhiUipB  v.  Phippg,  V.  C 
343.  M.  T.  1818.  MS. 

(n)  1  Vcrn.  S55.  (p)  l  P.  Wms.  101. 
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he  made  a  different  appointment.  The  first  deed  con- 
tained  no  power  of  revocation  j  but  Lord  Chancellor 
Cowpcr  held,  that  it  waa  only  an  authority,  and  there- 
fore  clearly  connterroandable  by  the  second,  and  it  was 
no  more  than  if  one  should  appoint  his  bailiff  of  his 
manor  to  pay  one  moiety  of  the  profits  to  ^,  and  the 
other  moiety  to  B^  which  is  countermandable  at  plea- 
sure. 

It  should  seem  that  the  first  instrument,  although  in 
the  shape  of  a  deed,  was  in  its  nature  testamentary.  It 
was  too  an  original  instrument  which  the  court  con- 
sidered countermandable,  and  not  an  instrument  ex- 
ecuted under  a  power. 

In  the  late  case  of  Perrot  v.  Ferrot  (9),  a  bond  was 
given  to  pay  1,0002.  to  such  person  or  persons  as  a 
woman  by  deed  or  will  should  appoint.  An  appoint- 
ment  was  made  by  deed,  without  reserving  a  power  of 
revocation,  and  a  question  arose  whether  it  could  be 
revoked.  To  show  that  it  was  not  revocable  some 
cases  on  voluntary  settlements  were  cited,  and  it  was 
said  that  it  could  make  no  difference  in  principle,  whe- 
ther the  appointment  were  made  out  of  the  party's 
own  estate  or  out  of  the  estate  of  another ;  but  Lord 
EUenborough  observed,  that  there  is  this  difference,  at 
least,  that  where  a  power  of  appointment  is  given  to 
be  executed  by  deed  or  will ;  as  if  done  by  will,  it 
would  be  revocable  by  a  subsequent  will,  it  furnishes 
some  ground  for  arguing,  that  the  person  who  crea- 
ted the  power  meant  to  give  the  same  power  of  re- 
vocation to  the  person  who  was  to  execute  it^  whe- 
ther it  was  first  executed  by  deed  or  by  will ;  for  al- 
terationa,  by  death  or  otherwise,  amongst  the  subjects 

{q)  14  East,  423. 
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of  appointmeTYt,  might  equally  render  it  necessary  oi* 
expedient.  At  the  end  of  the  argument  his  Lonbhip 
said,  that  the  power  was  ambulatory  during  the  life  of 
the  person  who  was  to  execute  it :  it  was  only  requir- 
ed to  be  executed  in  form,  by  deed  or  will.  He  bid 
no  difficulty  therefore  in  saying,  that  it  might  have  been 
executed  Mies  quoties  by  the  one  way  or  the  other 
during  the  life  of  the  donee  of  the  power.  In  defiver- 
ing  judgment,  his  Lordship  said  that  the  court  ex- 
pressed its  opinion  at  the  time,that  as  it  was  no  part 
of  the  original  plan  that  an  appointment  once  iBAde 
should  be  irrevocable,  as  was  obvious  from  the  alter- 
native power  of  appointing  by  will,  which  must  be  re- 
Vocable,  as  well  as  by  deed,  as  the  appomtinent  did  net 
necessarily  work  a  transmuUdion  (^property  as  an  op- 
paintment  of  land  does  [the  deed  was  revocaUeJ. 

It  was  not  however  necessary  to  decide  this  point. 
The  decisioDs  as  to  the  necessity  of  reserving  a  pivwer 
of  revocation  in  order  to  authorise  a  party  to  revoke 
an  appointment  by  deed,  have  always  been  coimdered 
to  apply  to  personal  as  well  as  real  estate.  An  ap- 
pointment of  red  estate  by  deed,  without  reserving  a 
power  of  revocation,  under  a  power  to  appoint  by  deed 
or  vnll,  is  as  obnoxious  to  the  argument  on  the  inten- 
tion of  tiie  person  creating  the  power  as  a  simflarap- 
pointnent  of  personalty;  and  although  an  appointment 
of  personalty  does  not  necessarily  work  a  transmuta- 
tion of  property,  neither  in  many  eases  does  an  appoint- 
ment  of  real  estate  have  that  operation;  for  example, 
in  the  numerous  instances  where  the  legal  fee  is  in  a 
trustee,  and  the  appointment  is  only  to  operate  on  tiie 
equitable  estate ;  nor  does  m  appointment  ever  so  ope« 
rate  in  the  case  of  leasehold  estates.    Indeed,  even  as 
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to  real  estate,  before  the  Statute  of  Uses,  in  no  instance 
did  the  execution  of  a  power  operate  as  a  transmuta- 
tioD  of  possession.     Since  the  statute  the  possession 
is  embued  with  the  quality,  form,  and  condition  of  the 
use,  and  the  property  and  quality  of  the  use,  as  ab- 
stracted from  the  possession,  still  remain.  Therefore, 
although  an  execution  of  a  power  over  real  estate  may 
DOW  work  a  transmutation  of  possession,  yet  the  estate 
so  created  might  be  revoked  after  the  statute,  if  the 
use  would  have  been  subject  to  revocation  before  the 
statute ;  but,  as  in  the  case  under  consideration,  the 
use  could  not  have  been  revoked  before  the  statute, 
U  cannot  be  revoked  since.  This,  and  hot  the  change 
of  possesBtoa,  appears  to  be  the  true  reason  why  a 
power  over  real  estate  executed  by  deed  cannot  be 
revoked,  unless  a  power  to  revoke  be  reserved  by 
the  deed  executing  the  power.    The  analogy,  there- 
fore,  between  powers  over  real,  and  powers  over  per- 
sonal,  estate,  cannot,  it  should  seem,  be  destroyed  up* 
OR  the  above  principle ;  and  it  is  not,  perhaps,  at  this 
day  possifote  to  contend  that  an  appointment  by  deed 
shall  be  revocable  because  the  donee  might  have  ap- 
pointed by  will,  which  would  have  been  revocable. 

We  shall  have  occasion  in  another  place  to  consider 
what  conditions  may  be  annexed  to  estates  limited 
under  particular  powers. 
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OF  THE  EFFECT  OF  THE  EXEOUTION  OF  A  POWEE. 

I  PE0P08E  to  treat  first,  of  the  operation  of  the  in- 
strament  executing  the  power;  secondly,  of  the  man- 
ner in  which  the  estates  created  take  effect  in  regard 
to  themselves ;  and  thirdly,  of  the  effect  of  the  execu- 
tion of  the  power  on  the  estates  in  the  settlement. 

First,  then,  with  regard  to  the  instrument:  In  what 
ever  mode  the  power  is  exercised,  whether  by  an  act 
inter  vivos^  a  grant,  bargain  and  sale,  lease  and  release, 
covenant  to  stand  seised,  feoffment,  or  fine,  or  by  a 
vnll,  the  intrument  in  every  case  operates  strictly  as 
an  appointment  or  declaration  of  the  use,  and  there- 
fore,  in  consequence  of  the  rule  before  noticed,  that 
there  cannot  be  a  use  upon  a  use,  the  bargainee,  b^. 
takes  the  legal  estate,  the  appointment  being  made  to 
him ;  and  if  any  ulterior  use  is  declared,  it  operates 
merely  as  a  trust  in  equity.^  It  is,  however,  apprehend- 
ed, that  if  the  power  be  executed  by  way  of  covenant 
to  stand  seised,  the  use  would  vest  in  the  person  in- 
tended  to  take  beneficially,  and  not  in  the  covenantee. 
But  a  will  made  in  execution  of  a  power  has  a  pe- 
culiar operation ;  it  not  only  operates  as  an  execution 
of  the  power,  but  also  in  moist  respects  partakes  of 
the  qualities  of  a  proper  will.    We  have  seen,  that 
if  a  power  of  revocation  is  not  reserved  in  a  deed  exe* 
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cuting  the  power,  the  instrument  is  irrevocable ;  but 
this  does  not  hold  good  as  to  a  wiU^  for  although  in 
truth  it  is  not  strictly  a  will,  but  simply  a  declaration 
of  use,  yet  it  so  far  retains  the  properties  of  a  will  as 
to  be  ambulatory  till  the  death  of  the  testator,  and  con- 
sequently revocable  without  any  express  power  re- 
served for  that  purpose(a).  So  such  a  will  will  be 
revoked  by  a  covenant,  amounting  in  equity  to  a  con- 
veyaoce,  in  the  same  manner  as  a  proper  wil](6) ;  it 
will  also  be  revoked  by  any  act  amounting  to  a  revo- 
cation in  law  of  a  will(c),  or  by  cancellation,  or  any 
of  the  methods  pointed  out  by  the  statute  of  frauds(  J). 
Again,  the  appointment  will  lapse  by  the  death  of  the 
donee  in  the  testator's  life-time(^)  ;  but  although  the 
appointee  survive  the  testator,  yet  he  will  only  take 
from  the  time  of  the  testator's  death(X).  Of  course, 
executors  cannot  take  derivatively  from  the  appointee, 
yet  an  appointment  may  be  made  to  executors  or  ad- 
min^sti*ators,  who  may  be  used  in  a  will  as  distinct 
irom  the  testator,  and  as  persons  designated  to  take 
iQ  the  event  of  the  death  of  the  appointee,  in  the  tes- 

(a)  Hatcher  v.  Curtis,  2  Freem.        (rf)  2  Vc8-  77. 

61;  and  see  1  Ves.  139;  2  Ves-  (c)  Oke  v.  Heath,M  Ves.  135; 

77, 612 ;  Lisle  v.  Lisle,  1  Bro.  C.  Vanderzee  v.  Aclom,  4  Ves.  Jun- 

C.  533  ;  Lawrence  v.  Wallis,  2  177;  Burgess ».  Mawbey,  10  Ves. 

Bro. CO.  319.  Jun.  319;  Earl  of  Salisbury  v. 

(b)  Cotter  v.  Layer,  2  P.  Wms.  Lambe,  Ambl.  385. 

662;  see  Treat  Purch.  5th  edit  (f)  Duke   of   Mariborough  v. 

p.  165,  168.  Lord  Godolphin,  2  Ves.  61,  S.  C. 

(c)  Beid  V.  Shergold,  10  Ves.  MS.;  Southby  v.  Stonehouse,  2 
Jan.  370;  Shove  v.  Pincke,  5  Ves.  616-  Vanderzee  v.  Aclom, 
Term.  Rep.  124 ;  see  Ex  parte,  4  Ves.  Jun.  771. 

Lord  Dchester,  7  Ves.  Jun.  348. 
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tator's  Iife-time(^)(I).  So  lapsed  legacies  of  perso- 
nalty will  fall  into  the  re8idue(A) ;  nor  in  equity  will 
the  death  of  the  appointee  defeat  a  charge  on  the  in- 
terest appointed  to  him,  in  favour  of  a  person  who 
survives  the  teAator(i). 

The  same  latitude  also  is  allowed  in  the  terms  oi 
the  devise  as  in  the  case  of.  a  prefer  wiU,  but  this 
doctrine  must  be  discussed  hereafter(l:).  The  ana* 
logy  has  even  been  carried  so  &r,  that  a  limitation  by 
will  under  a  power,  to  the  heir  at  law  of  the  donee  of 
the  power,  has  been  held  to  give  him  an  estate  by  de- 
scent(Q.  This  decision  was  made  upon  the  known 
rule  that  a  common  devise  in  fee-simple  to  an  heir 
at  law  gives  him  no  estate  at  all,  he  being  adjudged 
in  by  descent,  and  the  determination  that  an  appoint- 
ment by  will  is  subject  to  the  same  rules  as  a  common 
devise.  This,  it  must  be  allowed,  was  a  very  extra- 
ordinary  decision.  It  may  be  right  to  hold  that  the 
instrument  shall  operate  as  a  proper  will,  as  to  the 
words  and  general  effect  of  it ;  but  upon  what  solid 
principle  a  man  can  be  held  to  take  that  by  descent 
which  never  vested,  or  had  a  chance  of  vesting,  in  his 
ancestor,  it  is  not  easy  to  conceive.  We  may  ask  with 
Lord  C.  J.  Willes,  Will  any  one  say  that  any  thing 


(g*)  Burnet  i;.  Helgrave,  1  Eq.  Taylor  v.  George,  2  Yea.  and  Bea. 

Ca.  Abr.  296»  pi.  2.  SrS. 

(A)  Oke  V.   Heatfa,  vbi  m^.;        (h)  VUm  iij^  ch.  9»  fleet  St. 
Palkaer  v.  Bittinr,  AmU.  514.  (/)  Bhurat  v.  the  Earl  of  Wln- 

(i)  Oka  V.  Heath,  ubi  wp.  aae  chelaea,  1  Blackat  187. 

(I)  This  is  the  principle  established  by  this  case ;  but  whether  it 
was  rightly  applied  to  the  facts  in  that  case  is  another  question.  See 
Oke  V.  Heath,  Dnke  of  Ifarlboroagh  «•  Lord  6odolphin»  and  Taadtf- 
zee  V.  Adorn,  cited  njp. 
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can  descend  to  the  heir  that  did  not  vest  in  the  an* 
cestor  i{m)    The  grounds  of  the  determination  were 
quite  foreign  to  the  question.    The  principle  of  the 
^dsion  cannot  even  be  supported  by  any  plausible 
fiction,  nor  does  policy  require  the  adoptian  of  it ;  for 
in  the  general  run  of  cases  it  inust  be  wholly  imma- 
terial whether  the  appointee  take  by  descent  or  pur- 
chase.   It  should  be  observed,  that  in  the  case  re- 
ferred to  the  power  was  reserved  to  the  person  who 
made  the  settlement,  and  who  was  at  that  time  seised 
in  fee.    It  may  not,  therefore,  be  deemed  a  general 
authority,  that  in  every  case  of  a  beneficial  power  the 
heir  of  the  donee,  being  the  appointee,  takes  by  de- 
scent,  although  the  donee  himself  never  had  any  in- 
terest  in  the  estate ;  nor  indeed  was  it  acquiesced  in 
as  an  autfiority  upon  the  point  it  professed  to  decide ; 
for  the  decree  of  Lord  Keeper  Henley,  in  conformity 
to  the  judgment  of  the  King's  Bench,  was  appealed 
from  to  the  House  of  Lords,  and  the  appeal  was  after- 
wards  compromised(n). 

Where  the  will  relates  to  personalty  it  must  be 
proved  in  the  Spiritual  Court  This  has  been  deter- 
mined even  in  regard  to  an  appointment  by  the  will 
dufeme  covert^  who  cannot  in  the  notion  of  law 
make  a  will(a),  although  a  different  opipion  appears 
at  one  time  to  have  prevailed(p).  The  courts  of 
Equity  will  not,  however,  at  this  day  read  the  appoint- 
ment by  will  until  it  is  duly  proved  as  a  proper  will 
in  the  Spiritual  Court,  nor  will  the  probate  preclude 

(m)  WUlcs,  338.  (p)  Daniel  v.  Goodwin,  Exch- 

(n)  2  Burr.  882.  T.  T.  8  and  9  Geo.  11.  MS.  App. 

(a)  Ross  V.  Ewer.  3  Atk.  156.       No.  11. 

Z  Z 
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the  necessity  of  proving  tbe  instrument  as  an  anx>iiit 
ment,  upon  any  clfdm  under  it  in  a  Court  of  Equi^(^ 
We  shall  presently  see  that  estates  created  by  the 
execution  of  a  power  take  effect  as  if  created  by  Uie 
original  deed ;  and,  in  general,  a  deed  executog  a 
power  cannot  be  considered  as  a  new  alienation,  or 
independent  conveyance(r) ;  but  stiU  there  are  cases 
in  which  a  deed  executing  a  power  is  for  many  pur- 
poses considered  as  a  substantive  independent  instru" 
ment.  Thus  such  a  deed  affecting  an  estate  in  a  re«> 
^ter  county  must  be  re^stered ;  it  is  vnthin  the  mis- 
chief  intended  to  be  guarded  against  by  the  acts,  as  a 
purchaser  could  not  otherwise  discover  whether  tiia 
power  has  been  exercised(«).  So  a  deed  executii^  • 
power  over  real  estate  has  been  deemed  a  cmvej/- 
ance  within  the  statute  of  Elizabeth,  so  as  to  be  frau* 
dulent,  because  it  was  a  conveyance(0.  So  on  an  issue 
to  try  whether  the  plaintiff  was  entitled  by  two  wri- 
tings, or  any  other,  purporting  a  will  of  J.  S.,  and  the 
evidence  was  of  a  feoffment  to  the  use  of  such  persoa 
as  J«  S.  should  appoint  by  his  v^U  ;  in  whidi  case  it 
was  contended  that  the  devisees  were  in  by  the  kQ& 
ment,  and  not  by  the  viill ;  the  Court  held  that  Urn 
was  on\y  fietione  juris^  for  that  they  were  not  in  toitkr 
Old  the  will,  and  therefore  that  was  the  principal  part 
of  the  title,  and  siich  proof  was  good  enough,  and 
pursuant  to  the  issue,  and  a  verdict  was  accordingly 
given  for  the  p]airttiff(t/).  So,  althougli  the  estate  did 
not  originally  belong  to  the  donee  of  the  power,  and 

{q)  Rich  V.  Cockcll,  9  Vcs.  Jun.  (s)  Scrafton  v,  Qaincejf  2  Vcs. 

369.  413. 

(f)  Sec  Cokeys    argument   in  i^x^'' ii  T^  S^'     .       ,  r^ 

Lady  Oreaham'a  caae^  Mo*  261.  5^5'                 -«««i     » 
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the  estate  created  by  the  appointtnent  is  considered 
as  Kmited  by  the  deed  creating  the  power,  yet  a  per* 
ton  deriving  title  under  an  appointment  is  conndered 
as  claiming  under  the  donee,  within  the  meaning  of 
a  covenant  by  him  for  quiet  enjoyment  against  anjr 
person  claiming  under  him(a:), 

Tl^ere  there  is  a  power  to  appoint  part  of  a  set* 
tied  fund,  the  execution  of  the  power  takes  the  part 
appointed  entirely  out  of  the  settlement ;  althou^ 
therefore  the  beneficial  interest  in  it  is  not  immedi- 
ately disposed  of,  yet  there  can  be  no  resulting  trusft 
for  ^e  benefit  of  any  person  under  the  deed  creating 
the  power(^).  If  the  fund  sustain  a  loss,  tlie  sum 
sutgeeted  to  the  power  may  be  appointed,  and  the 
los9  must  be  borne  wholly  by  the  persons  entitled  to 
fte  residue(z). 


n.  The  estates  created  by  tiie  execution  of  a  power 
^e  effect  precisely  in  the  same  manner  (with  the  ex- 
ceptioQ  which  will  shortly  be  noticed)  as  if  created  by 
the  deed  which  raised  the  poweh(i)  Thus,  suppose 
a  general  power  of  appointment  to  be  given  to  a  man 
by  deed,  and  he  by  virtue  of  his  power  Kmit  the  es- 
tate to  ;^  for  life,  ¥dth  Remainder  to  his  children  in 
strict  settlement,  these  limitations  will  take  effect  as 
estates  limited  by  the  ori^iud  deed,  and  id  exacdy  the 

{z)  Hurd  t;.  Fletcher,  Dougl.  {z)  Oke  v.  Heath,  1  Yes;  iS5i 

id.  see  Shelley  v.  Earsfield,  1  Rep. 

{f)  ManseU  i^.   iPnce,   Rolh,  Cha.  110. 
MS.  A]^  No.  13. 

[  (I)  BnHth  ▼.  Gikbs,  $  Mat.  Cha.  Bep.  S4»,  550.] 
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same  way  as  they  would  have  done  had  they  been  tt- 
mited  in  that  deed  by  the  grantor  of  the  poweK«),  in 
lieu  of  the  power  of  appointment  by  force  of  which 
they  were  created.  And  it  has  been  contended^  that 
the  acts  done  in  consequence  and  by  virtue  of  an 
authority,  and  pursuant  thereto,  are  the  acts  of  the 
old  proprietor,  and  of  that  day  wherein  he  in  virtue  of 
his  ownership  delegated  that  authority.  But  this  Lord 
Hardwicke  bvei^ruled.  He  admitted  the  principle, 
that  where  a  person  takes  by  execution  of  a  power, 
whether  of  realty  or  personidty,  it  is  taken  under  the 
autliority  of  that  power,  hvt  not  from  the  time  of  the 
creation  of  that  power.  The  meaning  that  the  per 
sons  must  take  under  the  power,  or  as  if  their  names 
had  been  inserted  in  the  power,  is,  that  they  shall  take 
in  the  same  manner  as  if  the  power  and  instrument 
executing  the  power  had  been  incorporated  in  one  in- 
strument ;  then  they  shall  take  as  if  all  that  was  jn 
the  instrument  executing  had  been  expressed  in  tiiat 
^ving  the  power.  So  it  is  in  appointments  of  uses. 
If  a  feoffment  is  executed  to  such  uses  as  he  shall  ap- 
point by  will,  when  the  will  is  made,  it  is  dear  that  the 
appointee,  cestui  que  use^  is  in  by  the  feofTmenf,  but 
has  nothing  from  the  time  of  the  execution  (fthefeof- 
m£nt  so  as  to  vest  the  estate  in  him.  The  estate  vnll 
vest  in  him  according  to  the  nature  of  the  act  done 
and  appointment  of  the  use  from  the  time  of  the  tes- 
tator's death.  This,  therefore,  is  not  a  relation  so  as 
to  make  things  vest  from  the  time  of  the  power,  but 
according  to  the  time  of  that  act  executing  that  power ; 
not  like  the  referring  back  in  case  of  assignment  in 

(a)  See  Middleton  v.  Crofts,  2  Att  661. 
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commissioD  of  bankruptcy,  that  is,  by  force  of  the  sta- 
tute, and  to  avoid  mesne  wrongful  acts(&). 

This  doctrine,  that  the  appointee  takes  under  the 
original  deed,  is  followed  in  all  its  consequences. 
Therefore,  although  a  husband  cannot  at  common  law 
convey  directly  to  his  wife,  yet  he  may  make  an  im- 
mediate appointment  to  her(^) ;  because  her  estate 
arises  out  of  the  original  seisin  ;  and  for  the  same  rea- 
son a  wife  may  appoint  immediately  to  her  husband ; 
the  principle  is  something  similar  to  that  which  pre- 
vails in  copyholds,  where  a  surrender  by  the  husband 
to  the  wife,  or  by  the  wife  to  her  husband,  is  good{d). 

80  although  a  limitation  to  ^  for  life  by  one  instru- 
ment, and  a  limitation  to  his  heirs,  or  heirs  of  his 
body,  by  another,  cannot  unite  according  to  the  rule 
in  £belley's  case,  yet  a  Ihnitation  to  ^for  life  by  deed, 
and  a  limitation  afterwards  in  his  life*time  to  his  heirs, 
or  the  heirs  of  his  body,  under  an  execution  of  a  power 
of  appcnntment  contained  in  the  deed  creating  the 
life-estate,  will  coalesce,  so  as  to  give  the  inheritance 
to  ^.  Perhaps  the  nearest  case  to  this  in  the  old 
books  is  Fybus  and  Mitford,  where  a  limitation  to  the 
heirs  of  the  body  of  A  was  held  to  unite  with  an  estate 
for  life  which  resulted  to  him  by  the  same  deed.  Mr. 
Feame,  in  his  investigation  of  this  point,  considers  it 
dear  that  the  limitations  vrill  unite :  he  treats  the 
deed  executing  the  power  as  a  branch  of  the  original 
settlement,  merely  directing  the  operation  of  it,  quoad 
the  uses  appointed,  and  consequently  the  limitations 

(b)  Per  Lord  Hardwicke,  Duke  (c)  Sec  Latch,  44;  2  Wils.  402. 

of  Marlborough  r.  Lord  Oodol-  (d)  See  Bunting  v.  Lepingwel, 

phin,  2  Yes.  61 ;  and  see  Southby  4  Rep,  29,  a. 
V.  Stonehoase,  ib.  610,  accordingly. 
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in  such  i^)pointment  are  part  of  ^ach  settlenieht,  and, 
by  relation,  virtually  contained  therein  from  Ae  time 
of  the  appointment,  only  declared  by  way  of  reference 
to  a  subsequent  specification  thereof.  He  treats  the 
rule  in  Shelley's  case  as  requiring  no  identity  of  time 
in  the  dedaring,  but  only  of  the  instrument  creating 
the  two  limitations ;  and  to  show  that  the  estates  may 
vest  at  different  times  he  refers  to  the  commoD  case 
of  an  estate  to  two  or  more,  for  their  lives,  remaindef 
to  the  right  heirs  of  the  survivor  of  them,  and  ^ 
case  put  in  i  Inst.(e),  that  if  lands  be  given  to  two 
during  their  joint  lives,  remainder  to  the  heirs  of  him 
who  shdl  die  first,  the  heir  win  be  in  by  descetd^  whidi 
are  direct  authorities  that  no  identity  ill  point  of  time 
of  vesting  of  the  two  estates  is  requisite  to  the  opbrH' 
tionoftherule(X). 

When  these  observations  were  made  by  BIr.  Featne, 
no  judicial  opinion  had  ever  been  delivered  on  the 
point,  but  in  Venables  and  Morris(^)  the  very  ques- 
tion arose.  Under  a  settlement  the  husband  wat 
tenant  for  fife,  remainder  to  trustees  and  their  hdrs 
generally,  to  preserve  remainders,  wiA  rerouodet 
(after  several  uses  which  never  arose)  to  such  uses  aa 
the  wife  should  appoint.  She  appointed  to  the  right 
hdrs  of  her  husband.  The  Court  ultimately  hdd 
that  the  fee-simple  vested  in  the  trustees,  so  that  the 
estate  limited  under  tlie  power  being  merdy  equitatih 
could  not  urate  with  the  limitation  to  the  hmband  for 
fife  in  the  deed,  which  was  a  legal  estate ;  but  Lord 
Kenyon  treated  it  as  quite  a  dear  point,  that  the  ap- 

(e)  1  Inst  378,  b.  (g)  7  Term  Rep.  342,  43a. 

(f)  Contiiigent  Renuunders,  99, 
4th  edition. 


Digitized  by  CjOOQ IC 


THE  EXECUTION  OF  A  POWER.  ^35 

pointmeDt  was  to  be  considered  in  the  same  light  as  if 
it  had  been  inserted  in  the  original  deed  by  which  the 
power  of  appointment  was  created  ;  and  therefore  he 
held,  that  if  the  limitation  to  the  hdrs  of  the  husband 
had  been  a  legal  estate,  it  would  have  eiilai^ed  the  es- 
tate in  the  ancestor,  and  given  him  a  fee. 

Scs  as  a  consequence  of  this  rule,  it  has  been  de* 
terroined,  t^at  where  an  estate  was'  conveyed  to  such 
uses  a3  A  should  appoint,  and  in  de&ult  of  appoint- 
ment to  himself  in  fee,  yielding  andpaying  a  fee-farm 
lent,  which  he  covenanted  to  pay  accordingly,  and 
afterwards,  by  virtue  cf  his  pcwer^  he  conveyed  tiie 
estate  to  a  purchaser,  such  purchaser  was  not  sutgecfe 
to  tibe  covenant  for  payment  of  the  rent,  for  although 
the  covenant  ran  with  the  land  in  the  first  instance, 
yet  it  ceased  to  do  so  in  the  hands  of  the  purchaser, 
because  he  did  not  take  the  interest  of  the  original 
grantee,  but  took  as  if  the  original  conveyance  had 
been  made  to  himself(A).  This  dedsion  leads  to  the 
observation,  that  wherever  a  purchaser  is  to  enter 
into  a  covenant,  which  it  is  intended  shall  run  with 
the  land,  the  vendor  ought  to  insist  upon  the  pur- 
chaser taking  a  conveyance  to  himself  in  fee,  and 
should  not  permit  the  estate  to  be  limited  to  the  ul^ual 
U8es(i)  to  bar  dower. 

Of  course  the  beneficial  interest  a  man  takes  under 
the  execution  of  a  power  forms  part  of  his  estate,  and 
is,  like  the  rest  of  his  property,  subject  to  his  debts ; 
nor  indeed,  can  an  appointment  be  made  so  as  to  pro- 
tect the  funds  from  the  debts  of  the  appointee(A:}. 

(A)  Roach  V.  Wadham,  6  East,        (t)  Alexander  v.  Alexander,  2 
289.  Vcs.  640. 

(f)  See  Treat,  of  Pufch.  47r, 
4S1,  «th  edit. 
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But  equity  goes  a  step  farther,  and  holds  that  where 
a  man  has  a  general  power  of  appointment  over  a 
fund,  and  he  actually  exercises  his  power,  whether  by 
deed  or  will,  the  property  appointed  shall  form  part 
of  his  assets,  so  as  to  be  subject  to  the  demands  of 
his  creditors,  in  preference  to  the  clums  of  his  lega^ 
tees  or  appointee6(/).  But  in  order  to  raise  this  equity 
the  power  must  be' actually  executed,  for  equity,  as  we 
shall  hereafter  see,  never  aids  the  non-execution  of 
a  poweKm).  And  although  creditors  in  these  cases 
prevail  over  volunteers,  yet  if  a  party  taking  under  a 
voluntary  appointment  sell  to  a  person  bona  fide  and 
for  a  vduable  consideration,  such  person,  in  analogy 
to  the  decisions  on  the  statute  of  voluntary  convey- 
ances, will  be  preferred  to  the  creditors(ii),  as  having 
a  preferable  equity  to  them. 


III.  Although  every  power  operates  as  a  power  of 
revocation  and  new  appointment(o),  yet  in  order  to 
enable  us  to  consider  accurately  the  effect  of  the  exe- 
cution of  powers  on  the  estates  in  the  settlement,  we 
must  here  distinguish  three  kind  of  powers,  viz,  first, 
a  power  of  revocation ;  secondly,  a  power  of  appoint- 

(/)  Lassels  v.  Lord  Cornwallis,  £69 ;  Troughton  v.  Troughton,  S 

a  Vcni.  465;  Prec.  Cha.  232;  Atk- 656. 

Thompson  v.  Towne,  2  Vera.  319 ;  (n»)  Holmes  v.  Coghill,  7  Ves. 

Hinton  v.  Toye,   1    Atk.    465;  Jun.  499 ;  12  Vcs- Jun.  206. 

Shirley  v.  Ferrars,  2  Atk.  172;  (»)  George  v.  Milbankc,  9  Ves. 

2  Ves.  2,  8,  9;  7  Ves.  Jun.  503,  Jun.  190;  Hart  v.  Middlehurst.  3 

n.  cited;  Baintoni;.  Ward,  2  Atk.  Atk.  377;  see  1  Mer.  638,  and 

172;  2  Ves.  2;  7  Ves.  Jun.  503,  infra,  ch.  9. 

n.;  Lord  Townshendr.  Windham,  (o)  See  Tartuick  v.  Marbury,  2 

«  Ves.  1 ;  ruk  v-  Bathurst,  3  Atk.  Vera.  511. 
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ment  with  a  limitation  over  in  default  of  appointment ; 
and,  thirdly,  particular  powers  in  a  settlement^  as 
powers  of  leasing  and  jdnturing. 

Ami  first,  as  to  a  power  of  revocation :  Immediately 
upon  tile  execution  of  it  the  ancient  uses  are  deter- 
mined, whether  limited  to  a  sulgect  or  to  the  Kwig(;7), 
iffitbout  entry  or  claim,  if  the  party  who  has  the  power 
is  himself  tenant  of  the  freehold,  as  he  cannot  enter 
^K>n  himself;  and  a  claim  is  unnecessary;  but  it  has 
been  doubted  whether  a  claim  is  not  necessary  where 
the  revoker  has  no  interest  in  the  landC^). 

Secondly,  as  to  powers  with  estates  limited  in  de* 
iault  of  tiidr  being  exercised.  Immediately  upon  the 
execution  of  such  a  power  the  estates  limited  in  de- 
iault  of  appointment  cease,  and  are  defeated ;  and  the 
estates  limited  under  the  power  take  effect  from  the 
time  of  the  execution  of  the  power,  in  the  same  man- 
ner  as  if  they  had  been  contained  in  the  deed  creating 
the  power.  The  estates,  however  Umited  in  de&ult 
of  appointment,  are,  as  we  have  seen,  vested  estates(r). 
Therefore,  where  an  estate  is  limited  to  such  uses  as 
a  nmn  shall  appoint,  and  in  default  of  appointment  to 
bim  in  fee,  as  he  is  seised  in  fee  until  appointment, 
his  ¥^fe  becomes  dowable ;  and  it  was  fbrmerly  doubt- 
ed whether  a  subsequent  appointment  would  drive 
out  the  wife's  right  of  dower(«).  It  was  to  prevent 
this  question  from  arising  that  in  the  limitations  to 
bar  dower  an  interposed  estate  was  given,  in  default 


(p)  1  Jo.  193.  Mo.  744. 

{q)  Digges's  cwc,  1  Rep.  173,        (f)  Ayro,  ch.  2,  sect  4. 
5th  resoL;  Mo.  605;  Co.  Litt        («)  Sec  n.  (2)  Co.  Litt  216,  a. 


237,  a;  and  see  ^Vernon's  caae, 
3  A 
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of  appointment,  to  a  trustee.  There  are  few  points 
upon  which  a  greater  difference  of  opinion  has  pre- 
vailed in  the  profession-  It  was  formerly  much  de- 
bated whether  the  fee  was  vested  in  the  party,  but 
that  question  is  now  at  rest.  Some  opinions  have 
tdken  a  distinction  between  a  limitation  in  de&ult  of 
and  until  appointment,  and  a  limitation  merely  in  de- 
fault  of  appointment ;  in  which  last  <^e,  it  has  been 
contended,  the  fee  does  not  vest ;  this  doctrine,  bow- 
ever,  cannot  be  supported  at  the  present  day.  h  must 
be  taken  as  a  settled  principle  that  the  fee  is  vested 
in  the  husband,  and  the  right  of  dower  has  attached. 
And  the  opinion  of  most  of  the  eminent  men  of  tbe 
times,  and  amongst  them  of  the  late  Mr.  f^arne,  was, 
that  the  right  of  dower  was  defeated  wi&  tfce  ecrtete 
on  which  it  attached  by  the  execution  of  the  power. 
Upon  principle,  it  is  difficult  to  fratne  a  reason  in  ft- 
vour  of  the  right  <^  dower;  for  although  the  estates 
limited  by  the  execution  of  the  power  take  eflfect  oolj 
from  the  time  of  the  execution  of  the  power,  yet  the 
estates  limited  in  default  of  appointment  cease  the  in- 
stant before  the  new  uses  arise(I).  Periiaps  the  doubt 
may  have  been  raised  on  this  ground,,  that  as  a  con- 
Teyance  of  the  fee  would  in  fact  destroy  the  power, 
a  partial  charge  or  right  attaching  on  it,  even  by  ope- 
ration of  law,  must  have  the  effect  of  delfeating  "die 
operation  of  the  power  pro  tanto.  The  Opinions  of 
tile  Judges  on  this  point  stand  thus :  In  Cave  and 
Holford,  Mr.  Justice  Heath  expressed  an  opinion,  that 
the  power  would  enable  the  donee  to  bar  the  claim  of 

(I)  The  doubt  could  scarcelj  be  saj^rte^  on  Buckworth  «•  Tkir- 
kell,  Coll.  Jurid.  332,  3  Bos.  and  Pull.  656,  n.  if  even  that  case  itedf 
had  been  rightly  decided. 
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dower(^).  lo  Cox  and  Chamberlain,  Lord  Alvanley 
spoke  rather  dobiottsly  of  the  question.  He  said,  that 
by  the  execution  of  the  power  the  estate  in  fee  might 
be  superseded,  ^^  though  perhaps  not  to  bar  dower/' 
Lord  £ldon  appears  to  have  thought  with  Mr.  Jusr 
tice  Heath,  that  the  appointment  drove  out  all  inter- 
mediate estates,  and  the  dowress  could  not  sustain 
her  daim  of  dower  upoQ  the  new  estate  in  the  ap- 
l^mntee  of  the  poweKt^)*  In  a  later  case  Lord  Eldon 
ttdd,  that  notwithstanding  his  own  opinion,  if  the  point 
bad  arisen,  be  would  have  permitted  the  party  to  take 
the  opinion  of  a  court  of  law  upon  itd). 

In  the  late  case  of  Moreton  v.  Lees(2:),  the  point 
was  decided  agiunst  the  right  of  dower.  The  widow 
l»x>i^ht  her  writ  of  dower,  and  the  defendants  pleaded 
that  the  husband  was  only  seised  by  virtue  of  a  feofl^ 
ment  dated  isth  March^  17S7,  whereby  the  estate 
was  granted  to  the  husband  and  his  heirs  and  assigns, 
to  sudi  uses  as  he  should  appoint  by  deed  or  will  j 
and  for  want,  or  in  defiuilt  o^  and  in  the  mew  time, 
and  until  appointment,  to  the  use  of  the  husband,  his 
heirs  and  assigns  for  ever ;  and  they  also  pleaded  an 
appointment  in  fee  by  him ;  a  verdict  was  found  for 
the  plaintiiSf,  subject  to  the  o|Hnion  of  the  Court,  and 
the  Court,  upon  argument,  decided  against  the  vridow'a 
right 

(/)  See  3  Yea.  Jun.  657.  (x)  C.  P.  Lancaster  March  As- 

(ti)  See  Maundrell  v.  Maun-    sizes,  1819,  upon  a  special  case 

dreU,  10  Yes.  Jnn.  246.  before  Richards,  C.  B.  &  Wood,  B. 

(I)  The  case  of  Wilde  v.  Fort,  4  Taunt  334,  may  be  treated  as  an 
atttfaority  in  fiiTOur  of  the  right  of  dower ;  but  it  is  not  stated,  whether 
HtlUdaj  executed  his  power  or  couTeyed  his  estate.  If  the  latter,  of 
course,  the  poiat  did  not  arise* 
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Thirdly,  in  regard  to  particular  powers  in  a  setfle- 
ment,  as  powers  of  lea^ng,  jointuring,  chargiDg  with 
portions  for  younger  children,  selling  and  exchan^i^, 
*jc.  these  we  may  consider  under  two  views:  1st, 
with  respect  to  the  operation  of  the  powers  on  the  fi- 
mitations  in  the  settlement,  and  tdly,  in  relation  to 
their  effect  on  each  other.    And,  first, 

L  It  holds  generally  true,  that  a  power  to  create 
leases,  or  any  other  estate  to  take  effect  in  possession, 
will  control  and  over-reach  all  the  estates  in  the  set- 
tlement(y).  Thus,  in  a  case(z)  where  lands  were  set- 
fled  to  A  for  life,  then  to  trustees  for  a  term,  upon  such 
trusts  as  A  should  direct,  and  then  to  uses  in  strict 
settlement,  with  a  power  of  leasing  to  ^ ;  ^  first  de- 
clared the  trusts  of  the  term  for  payment  of  his  debts, 
and  then  granted  a  lease  in  exercise  of  his  power,  ft 
was  objected,  that  the  estate  was  bound  by  the  decla* 
ration  of  trust  by  .4,  and  that  he  could  not  afterwards 
execute  his  power  so  as  to  over-reach  the  term ;  but 
this  was  over-ruled,  "  for  the  term  was  originally  sub- 
ject to  the  power  being  contained  in  the  same  deed, 
and  he  having  exercised  his  power,  the  leases  are  pre- 
cedent to  the  term,  and  control  it/' 

So,  in  another  case,  where  the  settlement  was  to  A 
for  life,  remainder  to  such  woman  as  he  should  marry, 
for  life,  remainder  to  the  first  and  other  sons  in  tail, 
remainder  to  ^  in  fee,  with  a  power  to  him  to  charge 
portions  for  younger  children,  which  he  afterwards 
duly  exerdsed ;  it  was  prayed  that  the  remainder 


(y)  See  the  argument  of  Bridg-  Bo.  Alnr.  96Q»  pi.  5 ;  S.  C.  Ci^ 
man»  Chief  Jiiftice»  in  Bosworth  Jac.  347.  nom.  Fox  v.  Prickwood. 
V.  Famnd,  Cart  111 ;  and  see  2        (z)  Talbot  v. Tipper,  Sldii.  4tr. 
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only  mi^t  be  charged  with  the  portion;  but  the 
Court  held,  that  the  power  and  the  charge  made  pur- 
suant thereto  did  affect  the  wife's  estate  for  life  as 
well  as  the  renudnder ;  and  that  it  was  like  a  power 
of  leaang,  which  overreaches  aU  the  estates,  for  which 
reason  they  said  it  was  usual  to  insert  a  proviso  in 
such  power  of  charging,  that  it  shall  not  prejudice  the 
jointure  or  other  preceding  estate(di). 

Again,  in  the  case  of  Mosley  and  Mosley(6),  under 
a  strict  settlement  by  a  fiither  and  his  eldest  son,  terms 
of  years  were  created  to  rais6  portions  for  the  father's 
younger  children.  And  powers  were  given  to  the  son, 
subject  to  his  father's  life-estate,  to  direct  portions  to 
be  raised  for  his  younger  children.  These  powers 
were  executed,  and  the  father's  younger  children  in- 
sisted  that  their  portions  were  a  prior  incumbrance, 
as  they  were  created  by  the  setttement  which  was 
executed  long  prior  to  the  deeds  executing  the  powers. 
But  Lord  Alvantey,  then  Master  of  the  Rolls,  held 
otherwise.  He  said,  that  the  moment  the  power  was 
executed  it  was  as  if  in  the  original  deed,  and  in  that 
way  it  would  stand  now.  This  power  was  subject  to 
the  father's  life  estate ;  therefore  it  must  be  taken  as 
if  made  subsequent  to  the  life-estate  of  his  father. 
As  soon  as  he  has  executed  that  power  the  term  ere- 
ated  by  it  comes  in  immediately  alter  the  estate  of 
the  &ther,  before  the  other  terms,  but  not  before  his 
life-estate.  The  charge,  therefore,  is  the  first  incum- 
brance upon  the  estate.  Suppose  the  power  was  not 
for  a  provision  for  younger  children,  but  to  secure  a 
jointure  to  his  wife ;  according  to  the  defendants,  that 

(a)  Beale  v.  Beale,  1  P.  Wms.  244.  (ft)  5  Yes.  Jon.  248. 
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jointure;  would  be  postponed  to  his  youi^r  brother^ 
fortunes.  What  pretence  is  there  for  that  ?  The  mo* 
ment  he  raises  the  term  it  is  put  in  after  the  life  of 
bis  father,  to  which  &e  power  is  subject.  He  could 
not,  he  added,  in  point  of  conveyancing,  put  it  in  my 
where  else. 

In  a  kte  case,  where  there  was  a  strict  settlement, 
the  ultimate  limitation  was  to  the  use  of  the  settlor  io 
fee,  ^'  su^ect,  nevertheless,  and  charged  ¥ith  the  pay- 
ment of  6,000i.  as  he  should  appoint.''  It  was  in^sted 
by  the  bill,  but  not  relied  upon  in  argument,  that  the 
power  only  operated  as  a  diarge  upon  the  ultimate 
reversion.  The  Master  of  the  Rdls  h^d,  that  upcm 
the  true  construction  the  reservation  of  the  right  to 
charge  must  extend  to  the  estate  in  all  the  limitatiiHis 
of  it,  and  not  be  confined  merely  to  the  reversiooary 
interest  limited  to  himself^  over  ^Hbidi  he  would  hia^e 
a  disposing  power  at  all  events(c). 

II.  Where  several  powers  have  been  ^ven  by  the 
same  deed,  and  two  or  more  of  them  are  execute^ 
and  no  provision  has  been  made  in  regard  to  their 
priorities,  the  intention  of  the  settlement  and  the  ob- 
ject of  the  powers  must  be  the  best  guides  to  the  con- 
struction. In  the  case  of  YeUand  and  Ficlis((2),  Coke, 
Chief  Justice,  laid  it  down,  tiiatif  one  make  a  convey- 
ance, with  a  power  to  make  leases  and  a  power  of  re- 
vocation, if  he  make  a  lease(I)  he  may  afterwards  le- 

(c)  Stackhouse  t;.  Barnston,  10  Yes.  Jun.  453 ;  see  Forater  v.  Chra- 
ham,  2  Str.  961 ;  2  BaCrn.  B.  R.  341,428. 

(d)  Mo.  788. 

(I)  Yiner,  who  inserts  this  dictum  in  his  Abridgment,  after  this  word 
« lease,"  adds  the  words  [of  part]'  between  brackets.  There  is  no 
pretence,  however,  for  this  interpolation. 
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Yoke  for  the  residue.    Indeed,  it  could  not  posdbly  be 
ai^gaed  that  the  interest  of  a  lessee,  who  is  considered 
a  purchaser  pro  tanto^  would  be  defeated  by  the  sub* 
seqaent  execution  of  another  power  by  the  lessor.  It 
were  not  easy  to  lay  down  any  abstract  proposition  on 
this  bead ;  but  questions  upon  it  seldom  occur.    The 
dictum  in  Moore  is  perhaps  the  only  observation  in  the 
books  on  this  point.    The  nature  of  the  powers,  in 
most  instances,  sufficiently  points  out  the  priority  to 
which  the  estates  created  under  them  are  entitied. 
Hius  a  power  of  sale  must  defeat  every  limitation  of 
Ae  estate,  whether  created  ^ecUy  by  the  deed,  or 
through  the  medium  of  a  power,  except  estates  limit- 
ed to  persons  standing  in  the  same  dtuation  as  the 
purchaser,  for  example,  a  lessee.    As  to  powers  exe- 
cuted in  favour  of  the  family,  a  jointure,  whether 
cnated  before  or  after  a  provision  for  the  jointress's 
yomger  diildren,  must  of  course  take  precedence  (^ 
it ;  b«t  Hiey  must  both  give  way  to  a  subsequent  exe- 
citioQ  of  a  power  to  sell  and  exchange,  or  lease.    It 
is  ttsml,  in  most  cases,  to  provide  by  the  settiement 
fiorihetpriority  of  the  several  powers  contained  in  it(e). 

(e)  See  Sanders  on  Uses,  158—163,  3d  edit. 
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CHAPTER  VI- 

Of  Equitable  Belief  in  favour  of  Drfective  ExecuHms  of  Poweri 


Section  L 


OP  THIS    RSLIEP  WHBAB  THERK  IS   A   MSRITOUOUS   OOHBIOBRATIOIT 
IN  THR  APPOIlfTBE. 

Wb  have  before  seen  that  powers  took  their  rbe 
before  the  statute  of  uses,  and  were  then  sanctioned 
and  protected  by  equity  only ;  nor  did  equity  suffer 
the  statute  to  deprive  it  of  this  valuable  brandi  of  its 
jurisdiction.  At  law,  the  omission  of  any  circumstance 
required  to  the  execution  of  a  power  was  deemed  fa- 
tal ;  but  equity,  where  there  was  a  good  or  a  valuable 
consideration,  interposed  its  aid,  and  supported  the 
defective  execution  of  the  power.  Before  the  limits 
to  this  equitable  relief  were  fully  established,  it  was 
speciously  argued,  that  although  the  circumstances 
required  to  a  power  must  be  observed  at  law,  yet 
when  a  man  hath  a  power  over  an  estate,  those  cir- 
cumstances are  only  a  guard  upon  himself  that  he  may 
not  be  surprised  into  a  sudden  disposition  of  it  But 
when  deliberately  and  solemnly  he  hath  done  an  act 
whereby  he  disposeth  of  this  estate,  but  there  waots 
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some  Uttle  ceremony  or  circumstance,  such  as  the  not 
tendering  iid.  or  the  like,  a  court  of  equity  ought  to 
supply  such  a  defect  to  support  this  solemn  intention 
to  ^spose  of  it.  For,  plain  it  is,  he  is  not  surprised 
into  this  act,  and  so  the  reason  for  those  circitimstances 
fails,  and  they  need  not  be  strictly  observed.  But  to 
this  it  was  answered  and  resolved,  that  pawers  were 
similar  to  conditions  at  common  law ;  and  as  a  man 
must  perform  a  condition  at  common  law  to  entitle 
him  to  re-enter,  he  must  execute  his  powei'  to  entitle 
him  to  a  revocation.  And  a  court  of  equity  can  ho 
more  let  a  man  in  to  defeat  an  estate  upon  a  power  of 
revocation,  without  a  due  execution  of  the  power,  than 
the  common  law  could  let  in  a  man  to  defeat  an  estate 
upon  a  condition,*without  performance  of  the  condi- 
tion ;  or  than  a  court  of  equity  can  permit  a  man  to 
defeat  a  voluntary  conveyance  without  a  power  of  re- 
vocation ;  for  it  is  all  but  a  condition  which  must  be 
performed,  or  no  advantage  taken  of  it ;  and  a  court 
of  equity  may  do  great  things,  but  they  cannot  alter 
tilings,  or  make  them  to  operate  contrary  to  their  es- 
sential  natures  and  properties  (a). 

In  modem  times  it  has  been  contended,  that  what- 
ever is  an  equitable^  ought  to  be  a  legale  execution  of  a 
power  {b) ;  because,  as  Lord  Mansfield  observed,  there 
diould  be  a  general  rule  of  property ;  and  if  the  courts 
of  equity  say,  we  wfll  presume,  that  where  the  execu- 
tion is  for  a  meritoribus  consideration,  a  strict  adher- 
ence to  the  precise  form  was  not  intended,  and  there- 
fore it  is  not  necessary,  the  moment  the  same  rule  is 

(o)  See  S  Cha  Ca.  66,  6r»  107»  108. 
(6)  Zoach  V.  WoolstoD,  ^  Burr.  1136. 

8B 
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fixed  and  adopted  at  law,  every  man  who  creates,  and 
eyery  man  who  is  to  exercise  a  power,  understancb 
what  he  is  to  do  (c) ;  and  he  considered  that  where 
{here  is  a  meritorious  consideration,  it  wds  not  neces- 
sary even'  at  law  strictly  to  adhere  to  the  predse 
form  (d).  The  vice  of  this  reasoning  is,  that  equity 
itself  does  not  hold  the  power  well  executed,  unless 
the  form  is  adhered  to ;  but  where  the  execution  18 
for  a  meritorious  consideration,  compels  the  person 
seised  of  the  estate  in  default  of  execution  of  the 
power  to  make  good  the  defect — a  jurisdiction  which 
courts  of  law  cannot  assume,  because  they  have  no 
means  of  enforcing  its  observance.  At  the  present 
day,  however,  Lord  Mansfield's  doctrine  is  completely 
exploded:  equity  alone  can  relieve  Bgainst  a  defective 
execution  of  a  power,  and  that  only  where  there  is  a 
meritorious  consideration  in  the  person  applying  for 
the  aid  of  the  court. 

Sir  William  Grant,  with  his  usual  predsion,  strong- 
ly observed  (^),  that  it  is  difficult  to  discover  a  sound 
principle  for  the  authority  which  equity  assumes 
for  aiding  a  defective  execution  in  certain  cases.— 
If  the  intention  of  the  party  possessing  the  power 
is  to  be  regarded,  and  not  the  interest  of  the  party 
to  be  afiected  by  the  execution,  that  intention  ought 
to  be  executed  wherever  it  is  manifested ;  for  the 
owner  of  the  estate  has  nothing  to  do  with  the 
purpose ;  to  him  it  is  indifferent  whether  it  is  to  be 
exercised  for  a  creditor  or  a  volunteer.  But  if  the 
interest  of  the  party  to  be  affected  by  the  execution 

(c)  Cowp.  S6r.  (d)  Cowp.  269. 

(e)  7  V«8.  Jun.  506;  and  see  15  Vcs.  Jan.  51. 
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is  to  be  regarded,  why,  in  any  case,  exercise  the 
power,  except  in  the  form  and  manner  prescribed  ? 
He  is  an  absolute  stranger  to  the  equity  between  the 
possessor  of  the  power,  and  the  papty  in  whose  fa- 
vour it  is  intended  to  be  executed.  As  against  the 
debtor  it  is  right  that  he  should  pay(I).  But  what 
equity  is  there  for  the  creditor  to  have  the  money 
raised  out  of  the  estate  of  a  third  person,  in  a  case  in 
which  it  was  never  agreed  that  it  should  be  raised  ? 
The  owner  is  not  heard  to  say  it  will  be  a  grievous 
burthen,  and  of  no  merit  or  utility.  He  is  told  the 
case  provided  for  exists ;  it  is  formally  right ;  he  has 
nothing  to  do  with  the  purpose.  But  upon  a  defect 
which  this  court  is  called  upon  to  supply,  he  is  not 
permitted  to  retort  this  ailment,  and  to  say  it  is  not 
formally  right ;  the  case  provided  for  does  not  exist ; 
and  he  has  nothing  to  do  vrith  the  purpose.  In  the 
sort  of  equity  upon  this  subject  there  is  some  want  of 
equality.  But  the  rule  is,  perfectly  settled,  and  though 
perhaps  with  sonfle  violation  of  principle,  with  no  prac- 
tical inconvenience. 

Thus,  then,  the  jurisdiction  stands ;  and  we  may 
now  inquire  what  amounts  to  such  a  consideration  as 
will  enable  equity  to  interpose  its  aid  in  favour  of  a 
defective  execution  of  a  power. 

L  In  Chapman  v.  Gibson(X),  Lord  Alvanley  laid'  it 
down  that  the  execution  of  a  power  and  a  surrender 
of  a  copyhold  go  hand  in  hand  precisely  on  the  same 
ground,  consequently  the  same  relief  is  to  be  granted 

(f)  3  Bro.  C.  C.  229 ;  and  see  17  Ves.  Jun.  297. 

(I)  The  question  was,  whether  the  Court  would  execute  a  power  in 
farour  of  creditors. 
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in  cases  of  a  defective  execation  of  a  power,  and  of 
tlie  grant  of  a  surrender  of  a  copyliold ;  the  aid  of 
equity  then  will  be  afforded  to  a  purcha8er(5),  which 
term  includes  -a  mortgagee  and  a  les8ee(I)(A),  and  to 
a  creditor(i).  The  like  aid  will  be  afforded  to  a  wife{k), 
and  to  a  legitimate  child(0  ;  and  although  to  consti- 
tute a  valuable  consideration ^r  a  settlement  on  ^mk 
or  child  it  must  be  made  before  marriage ;  yet  the 
marriage  and  blood  are  meritorious  considerations, 
and  claim  the  aid  of  a  court  of  equity  in  support  of 
a  defective  execution  of  a  power  in  their  favour(m), 
although  the  power  was  executed  after  the  marriage. 
But  it  has  been  decided  that  a  defective  execution 
of  a  power  given  by  a  vnfe  cannot  be  aided  in  favour 
of  her  husband(w),  nor  is  the  equity  extended  to  a  na- 

(g)  FothergiU  v.  Fothergill,  2  Fothergill,  2  Freenu  256;  Lady 

Freem.  257;  Anon.  ib.  224;  3  Clifford  t;.  Earl  of  Burlington,  8 

Cha.  Ca.  68 ;  Cowp.  267.  Vera.  397 ;  Coventry  v.  Coventry. 

(A)  Barker  v.  Hill,  2  Cha.  Rep.  2f  P.  Wms.  ?22,-  and  see  ib.  705. 

113 ;  Bradley  v.  Bradley,  2  Vera.  (0  Sarth  v.  Lady  Blanfray,  Gilb. 

163;  Taylor  y.  Wheeler,  2  Vera.  Eq.  Rep.  166;  Sneed  v.  Sneed^ 

564 ;  and  Jennings  v.  Moore,  ib.  Ambl.  64 ;  Cowp.  264,  265,  cited; 

609;  Reid  t;.  Shergold,  10  Ves.  and  see  Cowp.  267. 

Jan.  370.  (m)  Fothergill  v.  FoUi^giU,  2 

(t)  Fothergill  v.  Fothergill,  ubi  Freem.  256 ;  Hervey  v.  Hcrvey, 

8tq).  3  Cha.  Ca.   89 ;  Pollard  v.  1  Atk.  561 ;  Churchman  r.  Her- 

GreenvU,  1  Cha.  Ca.  10;  1  Cha.  vey,  Ambl.  335. 

Rep.  98 ;  Wilkes  v.  Holmes,   9  (n)  Watt  v.  Watt,  3  Ves.  Jud. 

Mod.  485;  ItheUy.  Beane,  1  Ves.  244;   Moodie  v.  Reid,  1  Madd. 

215 ;  BioiAy  v.  Eley,  2  Bro.  C.  C.  516 ;  and  see  Sargeson  v.  Sealcy. 

325 ;  2  Dick.  698.  2  Atk.  412. 

(*)  Cowp.   267;  Fothergill  v. 

(I)  The  cases  in  Italics  were  decided  upon  Copyholds. 
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tural  child(o) ;  nor,  as  it  has  at  length  been  deter- 
niiDed,  to  a  grandchildC;;),  neither  will  it  extend  to  a 
brother  or  sister  even  of  the  whole  blood(9),  much 
less  of  the  half  blood(r),  nor  to  a  Aephew(^),  or  cou- 
sin(t),  and,  a  fortiori^  it  cannot  be  afforded  to  a  mere 
volunteer(w). 

We  have  seen  that  this  equity  extends  to  creditors ; 
and  where  a  man,  having  ^general  power  of  appoint- 
ment, duly  executes  it  in  favour  of  a  stranger,  equity 
viU  lay  bold  of  the  funds  in  the  hands  of  the  ap- 
pointee, for  the  benefit  of  the  creditors  of  the  person 
executing  the  power(2:) ;  but  where  the  power  is  not 
executed  equity  cannot  assist  the  creditors(^).  Upon 
this  doctrine.  Lord  Erskine,  in  a  late  case,  started  an 
ingenious  question,  whether,  if  the  power  be  infor- 
mally executed  in  favour  of  a  stranger,  equity  can 
first  grant  the  relief  at  the  suit  of  the  creditors,  so  as 
to  vest  the  fund  in  the  appointee,  and  then  convert 
him  into  a  trustee  of  it  for  creditors ;  and  he  appeared 


(o)  Funaktr  ▼•  Bobinson,  Prec. 
C^a.  475 ;  Tudor  y.  Amon,  2  Ves. 
582. 

(f?)  See  KtUle  v.  Toumsmd,  1 
Salk.  18r;  Watts  \.  BuUaa,  1  P. 
Wms.  60 ;  Freestone  v.  Bcmt,  ib, 
61,  n.;  3  Bro.  C.  C.  231 ;  Fursaker 
V.  Robinson,  Prec.  Cha,  477 ;  TV 
dor  V.  Jlnsony  2  Ves.  582 ;  C%>- 
man  v.  Gibson,  3  Bro.  C.  C.  229 ; 
Eill8Y,  Dottmton,  5  Ves.  jun.  567 ; 
Perry  v.  ffltitekead,  6  Ves.  jun. 
544;  and  sec  1  Watk.  Copyh.  136, 
138. 

(f)  Goodwin  Y.  Goodwin,  1  Ves. 
228. 


(r)  Goring  v.  Nash,  3  Atk.  189 ; 
which  overruled  Watts  v,  Bullas, 
vbisup. 

{s)  Strode  v,  Bussdl,  2  Vcm. 
621 ;  Marston  v.  Gowan,  3  Bro. 
C.  C.  170;  and  see  Piggot  v.  Pen- 
rice,  Com.  250. 

(/)  Tudor  V.  Anson,  2  Ves.  582. 

(t^)  Smith  r.  Ashton,  2  Freem. 
309;  see  3  Cha.  Ca.  113,  126; 
Sargeson  v.  Sealey,  2  Atk.  415 ; 
Godwin  v.  ELilsha,  Ambl.  684; 
Reg.  Libi  A.  1768,  fol.  495. 

(ar)  Vide  ch.  5,  sect.  8. 

(y)  Vide  irifra,  sect.  3. 
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to  think  that  this  might  he  doDe.(z).    There  is  no  an- 
thority  however  for  tins  circuitous  relief  and  it  maj 
well  be  doubted  whether  it  will  ever  be  granted. 
Where  the  fund  is  effectually  given  to  a  stranger, 
equity  considers  him  a  trustee  of  it  for  the  creditors, 
and  the  remainder-man  has  no  ground  of  complaint, 
because  the  power  is  legally  executed.    Where  a  de- 
fect is  supplied  for  the  appointee,  the  rdief  has  at 
least  the  merit  of  effectuating  the  intention  of  the  per^ 
son  executing  the  power,  although  at  the  expense  of 
the  remainder-man ;  but  if  this  rettef  should  be  af- 
forded in  favour  of  creditors,  inHiiere  the  ftuid  is  not 
given  to  them,  the  same  hardship  would  be  imposed 
on  the  remainder-man,  and  at  the  same  time  the  in- 
tention of  the  donee  of  the  power  would  be  defeated. 
Upon  this  head  of  equity  it  is  dearly  established  that 
the  interests  of  the  remainder-man  shall  only  be  sa- 
crificed to  the  intention  of  the  donee  of  the  power  ex- 
pressed in  favour  of  a  person  from  whom  a  valuable 
consideration  moved,  or  in  whose  person  a  good  con- 
sideration existed.    The  first  point  to  be  established 
is  the  intention  of  the  person  executing  the  power, 
which  in  this  case  is  not  merely  wanting,  but  his  in- 
tention expressly  was,  that  his  creditors  should  not 
have  the  fund.    The  common  equity  in  favour  of  cre- 
ditors, where  the  fund  is  ^ven  to  others,  does  not 
arise  until  the  power  is  legally  executed.    The  limits 
of  the  law  on  this  head  appear  to  be  contained  in  the 
decided  cases. 

Althbugh  the  appointee  m^y  prima  facie  be  entitled 
to  the  aid  of  the  court(a),  yet  to  prevsdl  he  must  have 

(z) ilolmes  V.  Coghill,  12  Ves.     £81,  cited;  and   see  Hervey  t. 
Jun.  206.  Hervey,  1  Atk.  568. 

(a)  See  ShadweU's  case,  1  Ves. 
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a  preferable  equUy  to  the  person  against  whom  he 
seeks  tbe  reKef.  Therefore,  where  a  father  agreed 
to  settle  aa  estate  on  his  wife  and  children,  but  ne- 
^cted  to  do  80,  and  afterwards  prevailed  upon  his 
eldest  son,  who  was  ignorant  of  the  agreement,  to  set- 
tle tbe  estate  in  a  different  way,  whereby  the  father 
had  a  power  of  jointuring,  which  upon  his  second  mar- 
riage he  agreed  to  execute ;  tKe  agreement  after  his 
death  was  decreed  to  be  specifically  executed  by  the 
son,  who  was  the  remainder-man  under  the  settle^ 
ment ;  but  this  decree  was  reversed  in  the  House  of 
Lords(ft)(I).  The  son  was  seised  of  liie  legal  estate, 
ttid  he  had  as  good  an  equity  to  retain  the  estate  dis- 
chaiged  of  the  jmnture,  as  the  wife  had  to  have  the  de- 
fect supplied. 

80,  although  there  is  a  meritwious  consideration  in 
tte  appointee,  yet  if  the  donee  of  the  power,  after  a 
defective  execution  of  it,  legcUly  execute  it  in  favour 
of  a  bona  fide  purchaser  or  mortgag<^  without  notice, 
the  court  cannot  interfere ;  for  by  the  last  execution 

(6)  levers  v.  JeVera,  Dom.  Proc.  1734. 

(I)  The  principle  in  the  text  is  clear,  and  Jevers  and  Jevers  is  stated 
in  6ro.  and  Rnd.  of  Law  and  Equity,  p.  19,  as  having  been  decided 
Ml  fhe  grontid  of  tiie  fraud  in  the  father ;  brat  from  tiie  printed  cases, it 
appears  that  the  settlement  was  made  in  consideration  of  the  son  wav- 
ing the  agreement  entered  into  upon  his  mother's  marriage,  and  the 
hond  for  settling  the  jointure  had  no  reference  whatever  to  the  power, 
i^li  wUbh  perhaps  the  case  turned.  However,  the  author  of  the 
above  bodi,  who  lived  in^e  time  when  the  decision  was  made,  most 
Ukelj  knew  the  ground  to  which  the  decision  was  generally  referred. 
The  above  case  is  in  4  Bro.  P.  C.  199,  by  the  name  of  Ivors  v.  Ivors, 
^which  difference  arose  from  the  printed  cases.  In  the  appellant's 
case,  the  cause  is  intitled  levers  v.  Jevers ;  in  the  respondent's  Ivors 
r.  Ivors. 
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the  purchaser  obtains  the  legal  estate ;  and  as  he  has 
equal  equity  with  the  first  appointee,  he  cannot  be 
disturbed  But  if,  previously  to  paying  his  money, 
or  to  the  execution  of  the  power,  he  have  notice,  ei- 
ther express  or  implied^  of  the  prior  appointment, 
equity  will  compel  him,  on  the  ground  of  fraud,  to  con- 
vey the  estate  to  the  first  appointee,  so  as  to  make  good 
the  defect  in  the  appointment  to  him(c). 

And  where  trustees  with  a  power  of  sale  enter  into 
a  contract  for  sale  of  the  estate,  which  would  be 
deemed  a  breach  of  trust,  equity  will  not  only  refuse 
to  interfere  in  favour  of  the  purchaser,  but  will,  even 
at  the  suit  of  the  cestuis  que  trusty  restrain  the  trus- 
tees from  executing  the  contract,  and  the  purchaser 
will  be  left  to  his  remedy  at  law((2). 

So  where  a  man,  with  a  power  of  leasing  for  twenty- 
one  years  at  rack-rent,  agreed  to  execute  a  lease  for 
twenty-one  years,  and  a  further  lease  for  twenty-one 
years  at  any  time  during  his  life,  consequently  to  exe- 
cute a  lease  for  twenty-one  years,  whatever  migjit  6e 
the  increased  value  of  the  property  at  the  time  of  the 
lease  granted  ;  there  were  other  points  in  the  cause, 
but  Lord  Redesdale  considered  this  to  be  an  agree- 
ment to  act  in  fraud  of  the  power,  and  held  that  the 
purchaser  was  not  entitied  to  a  specific  performance 
even  pro  tanto.  He  thought  that  courts  of  eqmty 
should  never  enforce  such  contracts,  whether  with  a 
view  to  the  party  himself  or  to  the  person  entitied  in 

• 

(c)  As  to  what  amounts  to  no-  Ves.  Jun.  292 ;  and  see  Stratford 
tice,  see  Treat  Purch.  5th  edit  v.  Lord  Alborough,  1  Ridg.  P.  C- 
ch.  17.  281 ;  Brian  v.  Acton,  5  Vin.  Abr- 

(d)  See  MoiHock  v.  BuUer,  10  533,  pi.  33. 
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ttmBk/Atr.  In  the  first  place,  it  to  uiMx>nsdonable  in 
tbe  tenant  for  life  to  execute  such  a  lease,  because  it 
bings  an  incumbrance  on  the  estate  of  tbe  remainder- 
man, and  puts  him  to  litigation  to  get  rid  of  it ;  and 
as  to  the  tenant  for  life,  it  is  compelling  him  to  do 
y^btX  is  to  be  the  foundation  of  a  future  action  for  da- 
mages if  he  die  before  the  twenty-one  years.  The 
court  wfll  never  do  this,  but  will  leave  the  party  at. 
(mce  to  bring. his  action  for  damages.  And  he  also 
cooeeived  that  this  sort  of  contract,  obtained  by  a  per* 
son  who  knew  at  the  time  the  nature  of  the  title,  is 
unconscionable  in  him,  as  he  makes  himself  a  party 
knowii^ly  to  that  which  is  a  fraud  on  the  remainder^^ 
man,  and,  under  such  circumstances,  he  has  no  claim 
to  the  assistance  of  a  court  of  equity(^). 

It  seems,  however,  open  to  contend,  that  if  the 
lessee  is  willing  to  take  such  a  lease  as  the  party  can 
grant  without  risk  to  himself  or  injury  to  the  remain* 
deMoan,  equity  must  spedflcally  perform  the  agree- 
ment/ire  tanto(f).  But  where  the  party  cannot  grant 
tbe  lease  required  so  as  to  bind  the  inheritance,  the 
court  will  not  decree  a  specific  performance  by  di- 
recting an  invalid  lease  to  be  executed,  which  might 
encumber  and  embarrass  those  entitled  to  estates  in 
reniainder(g). 

Upon  this  subject  of  equitable  relief  a  question  has 
ofien  arisen,  whether  a  party  be  entitled  to  the  relief 


(f)  Harnett  v.  Yielding,  2  Scho.  Ball  &  Beat.  £41 ;  and  see  O'Rourice 

*  Lef.  549.  .  t;.  Percival,  2  Ball  ce  Beat  58 ; 

.  (f)  See  Treat  Purch.  5th  edit,  which  was  treated  las  a  c^se  of 

189,259.  fraud.. 


{g)  EUard  t^.  I^ord  Llandaff,  1 
3q 
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who  is  already  provided  for ;  but  it  is  wdl  settled^ 
that  of  the  quantum  of  provisooD  the  parent  or  bm 
band  is  the  best  jodge(A).  It  has^  however,  beeB  long 
loexata  questio  whether  a  surrender  can  be  supplied 
against  an  heir  totaUy  unprovided  fotii).  In  Chapman 
and  Gibson,  Lord  Alvanley  considered  that  the  heir 
could  not  be  relieved  against;  The  principle,  he  said, 
must  be  this ;  that  the  testator  being  under  an  obfiga- 
tion  to  do  an  act,  we  will  compel  the  heir  to  perfect 
it  i  but  we  will  not  compel  him  to  fulfil  one  obfigatioQ 
at  the  expense  of  another ;  and  if  the  testator  has  to- 
tally forgot  to  make  any  provision  for  his  eldest  son, 
this  shall  be  an  answer  tb  the  claim  of  the  wife  or  other 
children.  In  a  late  case(Ar),  Lord  Rosslyo  considered 
it  equally  dear  that  the  court  could  hot  ^ter  into  the 
question,  whether  the  heir  was  or  was  not  provided 
for;  but  it  was  not  necessary  to  decide  tiie  point. 
Lord  Alvanley,  however,  did  not  subscribe  to  Lord 
Rosslyn's  doctrine,  but  still  retained  his  opinion  that 
an  heir  could  not  be  compelled  to  supply  the  surren- 
der where  he  could  show  that  the  consequence  would 
be  (he  being  a  son  wholly  unprovided  for)  tiiat  he 
would  be  compelled  to  fulfil  the  intention  ctf  his  &- 
ther  in  discharge  of  a  moral  or  natural  obligatioo  io 
favour  of  a  widow,  or  of  his  brothers  or  sisters,  when 
it  was  manifest  that  he  had  neglected  to  dischaigethe 
obligation  he  was  under  of  providing  for  him  his  eldest 


(A)  iTeftfe  t.  Thumsend,  1  Salk.  (t)  Kettle  v.  Toumaend,  1  Salk. 

187;  Andrews  v.  WaUer,  6  Vin.  187;  Hawkins  v.  Leigh,  1  Atk. 

Abr^  S37,  pi.  12 ;  Tudor  v.  Anson,  387. 

d  Vc9.  582;    Smith  v.  Baker,  1  (i)  HUb  v.  Downton,  5  Vcs. 


Atk.  585 ;  Chapman  v.  Oibson,  3    Jun.  557. 
Bro.  C.  C. ! 
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30fi(Q.  This  question,  therefore,  is  still  very  doubt- 
ful ;  oor  is  it  easy  to  conjecture  which  way  it  will  be 
dedded.  Those  who  advert  to  principle  will  proba- 
bly agree  with  Lord  Alvanley,  whilst  those  who  re- 
gard practical  inconvenience  will  coincide  with  Lord 
Rosslya ;  for  certainly  endless  difficulties  will  be  in* 
trodnced  if  the  Court  is  to  inquire  into  the  circum- 
stances of  the  heir  at  law. 

It  is  clear,  however,  that  this  question  can  never 
arise  where  the  heirs  are  persons  for  whom  the  tes- 
tator is  under  no  natural  or  moral  obligation  to  pro- 
vide, as,  where  the  heir  is  a  nephew,  or  niece(m),  or 
sV8ter(n).  But  if  the  inquiry  is  to  be  made,  it  should 
seem  that  a  grandchild  will  be  within  the  principle^ 
although  a  surrender,  or  a  defect  in  the  execution  of 
a  power,  cannot  be  supplied  in  his  favour(o).  Lord 
Rosslyu  has  decided  that  daughters  are  provided  for 
when  married(j9) ;  nor  is  it  necessary  that  the  heir 
should  be  disinherited,  for  if  he  is  provided  for,  it  is 
immaterial  from  whom  the  provision  moved{q). 

Important,  however,  as  this  question  is,  and  fre- 
quently as  it  will  probably  arise  on  copyholds,  yet  it 
is  a  point  that  can  seldom  occur  in  relation  to  powers. 
For  questions  as  to  aiding  defective  executions  of 
powers  generally  arise  upon  particular  powers  in  set- 

(I)  8ee  App.  No.  13,  the  obser-  (0)   See  Rodgers  v.  Marshal], 

vationg  of  Lord  Alvanley  on  Hills  17  Ves.  Jun.  294. 

and  Downton^  written  with  his  {p)  Hills  v.  DoMmton,  5  Ves. 

own  hand ;  see  Fielding  v.  Win-  Jun.  557* 

wood,  16  Ves.  Jun.  90;  Rodgers  v.  (q)  Hawkina  v.  Leigh,  1  Atk. 

Marshall,  17  Ves.  Jun.  294.  387 ;  Chapman  v,  Oibson,  3  Bro. 

(«)   Chapman  v.    Gt^aon,  vbi  C.  C.  229;  Pike  v!  White,  ih 

n^  Smith  v.  Baker,  1  Atk.  385.  286. 

(n)  Helding  v.    Winwood,   16 
Vc8.  Jun.  90. 
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tlements,  where  the  estate  subject  to  the  power  ii  fi^ 
ther  settled  on  the  heirs  of  the  person  creatii^  the 
power,  or  on  strangers :  if  it  be  s^ed  on  the  hm% 
then  they  are  provided  for  under  the  settlement;  and 
if  it  be  settled  on  strangers,  they  cannot  require  a  pro- 
vision; so  that  in  either  case  the  defect  may  be  sup- 
plied,  although  it  should  be  determined  that  the  relraf 
cannot  be  granted  against  an  heir  totally  un{»tmded 
for.  Indeed,  in  the  case  of  Carter  v.  Carter(f),  9k 
Joseph  Jekyll,  addressing  himself  to  this  p<HDt,  m^ 
that  where  a  younger  child  comes  into  equity  to  have 
the  want  of  a  surrender  of  a  copyhold  supi^ed,  he 
must  be  wholly  unprovided  for,  or  have  but  a  veiy 
slight  provision ;  though  there  had  been  great  varietf 
of  ojnnions  upon  this  point,  and  where  all  the  ditt- 
dren  have  been  well  provided  for,  the  Court  has  sup- 
plied the  want  of  a  surrender  against  the  heir,  becaiue 
the  father  was  the  best  judge  in  what  manner  to  pro- 
vide  for  his  children ;  and  he  t>elieved  Lord  Covq)er 
was  the  first  who  refused  it,  because  the  younger  cbiM 
was  greatly  provided  for,  and  the  heir  bad  little  or 
nothing ;  but  he  had  never  known  this  distinction  madij 
or  that  the  court  would  enter  into  the  consideration  of 
it^  where  the  younger  child  has  applied  to  haveu  de- 
fective execution  of  a  power  made  good  It  is  impos- 
sible, however,  to  administer  a  different  equity  in  these 
cases.  They  stand  on  precisely  the  same  ground. 
We  have  Lord  Alvanley's  authority  for.this(^).  The 
same  doctrine  was  laid  down  by  Lord  Chancellor 
King(<),  and  adopted  by  Lord  Camden(e/). 

(f)  Mose.  365.  {t)  Cotter  v.  Layer,  2  P.  Wins. 

(a)  Chapman  v.  Oibson,  3  Bro.    623,  third  point 
C.  C.  229.  (ti)  Godwin  v.  Kilsha,  AmU.  684. 
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In  Mac  Adam  t;.  Logan(a;),  a  power  was  g^veii  to 
lq>p(Hnt  a  fund  amongBt  stich  cbUd  or  cbUdren  of  the 
BMrriagiB  as  the  donee  should  choose,  and  io  ddault 
of  appoHrtment  the  fund  was^ven  to  all  the  children 
equa^.    The  power  was  defectivdy  executed,  as 
ttie  i^pointment  waii  not  sealed  acconMng  to  the 
power;  and  Lord  Tburlow,it  is  said^wemed  to  think 
that  the  want  of  a  seal  could  npt  be  supplied  between 
persons  having  equal  equities,  though  it  might  against 
an  hdr  at  law  or  remainder-man.;  but  bemg  all  chUr 
drisn^  it  was  like,  a  naked  power.    The  case,  however, 
was  ^tocided  upon  another  grouhd :  and  it  should  seem 
th|kt  Lord  Thurlow's  opinion  camot  be  supported,  fw 
surrenders  of  copyholds  and  executions  of  powers  in 
tills  respect  go  hand  in  hand ;  and  it  is  well  established, 
that  as  to  copyholds,  the  same  equity  will  be  admi- 
nistered agunst  a  youngier  son  as  against  an  eldest(2^). 
Tb^rdbre^^  if  the  children  are  entided  in  the  sao^ 
way  as  heirs  in  gavelkind,  the  defect  will  bcw  supplied 
in  favour  of  any  of  the  children,  in  the  same  manner 
as  in  common  cases  it  would  be  supplied  against  the 
heir  at  law(z).    So  if  the  case  before  Lord  Thurlow 
had  turned  on  that  point,  the  defect  ought  to  have  been 
supplied  on  precisely  the  same  prindple ;  the  mere 
drcumstance  of  all  the  parties  being  children  was  not 
material,  for  those  to  whom  the  fund  was  not  appoint- 
ed were  quoad  this  relief  remainder-men ;  and  there- 
fore, unless  they  were  totally  unprovided  for,  and 
Lord  Alvavley'8  oj^nion  were  to  prevail^  they  ought  to 


(x)  3  Bro.  C.  C.  310.  (z)  Bradley  v.  Bradley,  2  Vem- 

(y)  SeedVerii.  165;  aad  Drake   .163;  Andrews  y.  Waller,  6  Yin. 
Cfc  Bobinson,  1  P.  Wins.  443.  Abr.  p.  237,  pi.  12. 
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have  been  decreed  to  make  good  the  Refect.  Loid 
Chief  Justice  Holt  may  be  thought  to  have  been  of 
the  same  opitiioD  as  Lord  Thuiiow.  in  Monti^e  v. 
Bath(a)  he  put  this  case :  A  man  setdes  alt  his  esfesite 
upon  his  younger  son  for  life,  with  a  power  to  revoke ; 
and  then,  by  defective  exeg^tiqn,  he  gives  all  the  es* 
tate  to  his  ddest  son ;  is  this  a  good  revocatioD  ia 
equity  ?  And  he  answered,  No ;  for  the  one  is  as 
nearly  related  to  the  father  as  the  other ;  Ae  consr 
derations  are  equal ;  the  one  is  as  much  the  son  as 
the  other ;  and  therefore  there  is  no  great  ffiffi^rence 
between  diem ;  and  \he  younger  son,  who  hadi  the 
estate  by  law,  shall  enjoy  it,  thou^  afbrwwds  it  re- 
turn back  to  him  that  was  the  eldest.  Now  as  Holt 
put  this  case,  it  embraced  oU  the  ancestor's  estate ;  so 
that  if  the  defect  had  been  supplied,  the  younger  son 
would  have  been  totally  unprovided  for ;  and  this  must 
have  been  die  ground  of  Holt's  ofMnion  ;  for  if  his 
opinion  were  to  be  adopted  as  a  general  nde,  it  is  evi- 
dent that  the  Court  would  never  supply  a  surrender 
against  an  eldest  son  in  favour  of  younger  chfldren: 
Indeed  the  same  ailment  precisely  was  formerly 
urged  i^nst  supplying  a  surrender  to  the  prejudioe 
of  an  eldest  son ;  it  was  insisted,  that  he  was  as  nearly 
related  as  his  brother,  and  having  the  law  on  his  side, 
equity  ought  not  to  interpose(&) ;  but  this  doctrine 
never  guned  a  footing. 

If  under  an  equitable  settlement,  a  power  of  charg- 
ing money  for  his  own  use  be  given  to  tenant  for  life, 
and  he  covenant  to  discharge  the  estate  from  certain 


(o)  3  Cha.  Ca.  55 ;  and  see  2        (b)  See  FotiierpUv.  Fothergill, 
Yes.  75.  %  Freenu  dST. 
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incumbmoces  on  it,  it  seems  .that  an  exe<xiti<m  af  the 
power  for  tainable  consideration,  before  breach  of  the 
amenantj  would  be  enforced  in  eqtiit)^^  although  it 
shooid  be  afterwards  brok^ :  but  it  is  doubtful  whe* 
ther  tins  would  be  done  if  thecovenant  was  preyiously  ^^ 
broken,  as  tfg^neral^^  J^gjim^he  money  ought  to  *Hp'  ^^' \ 
Ibaye JofudisdJfheth^^  was  performed§^%  ^***^ 

and,  clearly,  a  person  not  actually  ad?aBdng  moneyt^A 
on  the  faith  of  the  power,  but  obtaining  an  executicm  ^^^ 

of  it  after  breadi  of  the  co?enant,  to  patch  up  a  for- 
mer security,  will  not  be  entided  to  the  aid  of  equity 
agaiQSl  the  remainder^man  who  takes  the  estate 
diarged  with  the  incumbrances,  of  which  it  ought  to 
have  heen  Gleared(e). 


n.  Having  considered  f&r  whom  a  defect  will  be 
supplied,  we  must  now  consider  in  what  cases  it  will 
be  made  good  with  reference  to  the  instrument^  merely 
premising,  that  where  there  are  several  defective  exe* 
cutions,  equity  will  supply  the  defect  in  the  last,  in 
order  to  effectuate  the  intent  of  the  parties(({).  And 
it  is  only  necessary  that  the  intention  to  execute  the 
power  should  appear  clearly  in  writing ;  whether  the 
donee  of  the  power  only  covenant  to  execute  it(^),  or 


(c)  Bradbury  v.  Hunter,  3  Ves,  ford,  2  P.  Wms.  230,  cited  j  Co- 
Jan.  187,  260.  ventry  v.  Coventry,  Francis's  Max. 

id)  Hervey  v.  Hcrvcy,  1  Atk.  last  case,  2  P.  Wms.  223,  Gilb. 

561.  Eq.  Rep.  160,  1  Str.  596 ;  9  Mod. 

(e)  Fothergill  v.*  Fothergill,  ubi  12 ;  Sargeson  v,  Sealey,  2  Atk. 

^p>;  Lady  Beaufoy^s    case,   2  412;  and  see  15  Ves.  Jun.  173. 
Vem.  465,  cited;  Alford  v.  Al- 
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by  his  wffl  desife  the  veimiirier-maii  to  oieaie  fl» 
tstBXe(f) ;  or  merely  enter  into  a  oontract,  not  onder 
seal,  to  execute  his  power(^) ;  or  by  letters  promise 
to  grant  an  estote  which  he  can  only  do  by  an  exer»a 
^      jy^      of  his  powerfA).  eouit^gU  supply  the  defects    Sovif 
^!fl^^^f^  IP  a  deed  appointing  gSB^ijjfthj^ei^f^    one^fjic 
/^ ^** ^^^ftjects,  the  donee  recite. that^Bfether  ot  tup  ohyecta^ 
^^^^JU^^   ^  entitled  to  a  particular  share  of  tlie  fund,  that  will 
^^^  be  hdd  a  good  appdntment  in  equity,  as  it  demoo- 

strates  an  intention  to  ^e  tlrat  share  accordio|^y(t). 
80  an  answer  to  a  ball  in  Chancery,  stating  that  ^he 
does  appoint,  and  intends  by  a  writing  in  due  fiprm  to 
appdnt,"  the  fund  in  a  particular  manner  was  hdd  to 
be  landing,  although  the  power  was  required  to  bo 
accented  by  writing  under  hand  and  seal  Verted  by 
two  witnesses(A:).  The  court  considered  the  words 
do  appoint  as  a  present  defective  appointment,  and 
that  the  words  intend  to  appoint  did  not  derogate  from 
that  actual  appointment,  or  show  that  it  would  not 
araO,  but  only  that  he  would  afterwards  execute  it  in 
the  i^redse  form.  And  where  a  man  made  a  settle* 
ment  of  an  estate  to  uses  in  strict  settlement,  and 
reserved  a  power  by  deed  or  will,  executed  in  the 
presence  of  two  witnesses,  to  appoint  any  of  the  hods 
for  rairing  portions  for  his  younger  children,  to  be 
paid  as  he  should  by  such  deed  or  will  appoint,  andby 

(f)  Vernon  v,  Vernon,  Amb].  1^  {h)  See  and  consider  Campbell 

{g)  Shannon  v.  Bradstreet,  1  v.  Leach,  Ambl.  740,  App.  No*  14. 

Scho.  &  Lef.  52 ;  and  aee  Mortloc^  (t)  Wilson  v.  Piggott,  2  Vet. 

V.  Buller,  10  Yes.  Jan.  292;  and  Jnn.  351. 

see  Coventry  t>.  Coventry,  Max.  (i)  Carter  v.  Carter,  MoscddS; 

Eq.  per  Sir  Joseph  Jekyll ;  Blore  and  see  Fortesque  v.  Oregor,  5 

-v.  Sutton,  3  Men  237.  Ves.  Jun.  553. 
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&e  settlement  covenanted  todoso  accordingly^  this  co- 
veouit  wtt9  held  to  be  an  equitable  execution  of  the 
power,  although  he  died  without  doing  any  further 
«et(I).  This  ease  evinces  that  the  branch  of  equity 
on  which  it  depended  is  not  confined  within  very  nar- 
row bounds.  And  whatever  solemnities  are  required 
to  tine  execution  of  the  power,  yet  a  sale  of  the  ftinds, 
and  payment  of  the  produce  to  tiie  olgect  of  the  power, 
it  the  request  of  the  donee,  is  in  equity  tantamount 
to  a  valid  legal  appointment(m). 

But  to  enable  equity  to  relieve,  there  must,  as  in 
the  case  of  a  r^ular  execQtion(n),  be  a  sufficient  re* 
ferenee  to  tiie  fund  to  show  the  party's  intention  to 
execute  the  power,  or  the  party  must  be  in  posses^ 
SOB  of  00  other  fund  upon  which  the  covenant  can 
9penHo). 

If,  however,  a  person  having  a  power  executes  vx 
wtnmeot  for  valuable  consideration,  he  is  under* 
stood  m  equUy  to  engage  with  the  person  with  whom 
he  is  dsdlog  to  make  the  instrument  as  effectual  as 
he  has  power  to  make  it,  and  it  shall  have  that  effect, 
80  far  as  tiie  person  executing  it  has  power  to  ^ve  it 
eSkct ;  and  where  the  nature  of  the  instrument  is  con- 

(/)  Doctor  Sarth  v.  Lady  Blan-        (0)  Jackson  v.  Jackson,  4  Bro. 

frey,  GUb.  Eq.  lUp.  166,  cited.  C.  C.  462 ;  Hele  v.  Hele,  or  Elliot 

(m)  Rovtledge  v.  Dorril,  2  Ves.  v,  Hele,  2  Cha,  Ca.  28,  29,  87 ;  1 

Jan.  357.  Vera.  406(1). 

(n)Vide  ntpra^  ch.  5,  sect  5. 

(I)  In  the  report  tA  this  case  in  Veraon,  the  Chancellor  takes  up 
the  ol>iection  as  if  the  power  was  general,  but  this  certainly  could  not 
haye  been  an  objection.  It  seems  that  it  was  the  covenant  which  was 
geneiml,  and  the  covenantor  had  other  lands  besides  those  comprised 
in  the  power.  Mn  PoweU  has  noticed  this  inaccuracy,  Pow.'18i»» 
187- 

8d 
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trary  to  what  the  power  prescribes,  but  that  it  demon- 
strates an  intent  to  charge,  it  shall  have  the  operation 
of  charging  in  that  form  which  the  power  aQows(p). 

Powers  of  jointuring,  to  be  exercised  when  in  pos- 
session, are  frequently  agreed  to  be  executed  by  re- 
mainder-men^  whose  right  of  possession  ha3  not  ac- 
crued, and  equity  cannot  make  good  the  appointmcDt, 
unless  the  party  afterwards  do  actually  come  into  pos- 
sessionem). 

The  leading  case  on  this  subject  is  Coventry  u 
Coventry{r),  where  a  devisee,  with  a  power  of  join- 
turing to  the  extent  of  eooZ.  a  year,  upon  a  treaty  for 
marriage,  by  articles  in  consideration  of  a  marriage 
portion,  covenanted  that  he  or  his  heirs  would  after 
the  marriage,  according  to  his  power,  or  othenme^ 
convey  and  appoint  estates  of  *500Z,  per  annum  upon 
his  wife  for  her  jointure.  A  part  of  the  estate  was  af- 
terwards selected,  and  the  appointment  prepared  and 
ingrossed,  but  never  executed.  And  Lord  Chancellor 
Macclesfield,  the  Master  of  the  Rolls,  Baron  Price, 
and  Baron  Gilbert,  held  that  the  articles  operated  as 
a  lien  upon  the  estates  selected,  in  the  hands  of  the 
remainder-man,  and  that  the  defect  ought  to  be  sup* 
plied.  They  considered  the  words  "  or  otherwise" 
as  auxiliary  to  the  real  lien,  viz.  that  if  his  power 
should  happen  to  be  insufficient  to  settle  ffOOl.  a  year, 
that  then  it  should  be  done  by  some  other  means.  It 
was  true  he  had  election  to  raise  the  jointure^  out  of 

(/>}  Per  Lord  Redesdale,  2  Ball  vived  Thomas  $  see  4  Bro.  C.  C 

&  Beat  44.  466;  and  see  1  Scho.  &  Lef.  63. 

{q)  Jackson  v.  Jackson,  ii6tm/i.;  (r)  Coventry  v.  Coyentry,  S  P. 

and  see  Alford  v.  Alford,  2  P.  Wms«  223,  tt  ubi  sup. 
Wms.  230,  where  Francis  snr- 
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hb  own  assets,  or  out  of  Ms  power :  but  it  seemed 
phki  that  he  intended  to  raise  it  out  of  his  power, 
and  the  deed  prepared  was  sufficient  to  show  that  in- 
teotioo. 

The  same  relief  is  afforded  in  cases  where  the  power 
is  actually  executed,  but  lands  to  the  value  agreed  to 
be  settled  by  the  articles  are  not  comprised  in  the 
power.  The  wife  mU  be  relieved  against  the  re- 
mainder-man to  the  extent  of  tiie  deficiency(s),  for 
articles  are  executory,  and  there  is  no  difference  be- 
tween articles  unexecuted  intoto^  or  in  part  only ;  nor 
is  it  material  in  these  cases  that  the  appointee  has 
taken  a  collateral  covenant  from  the  donee  of  the 
power  that  the  lands  are  of  the  stated  value(<). 

If  the  husband  is  to  become  entitied  to  the  wife's 
fortune  in  consideration  of  the  jointure,  and  the  wife 
omnot  obtain  the  jointure,  she  will  be  entitied  to  re- 
tun  her  property  agftinst  her  husband(t/) :  while  the 
oWgations  of  the  husband  remain  unperformed,  nei- 
ther he,  nor  any  person  claiming  under  him,  will  be 
permitted  to  receive  any  part  of  the  wife's  fortune 
upon  any  other  condition  than  that  of  making  good 
the  8ettiement(2:). 

Where  the  contract  to  execute  the  power  is  merely 
by  parol,  it  seems  that  it  will  not  bind  the  remainder- 
man,  although  it  is  in  part  petformed  by  the  intended 


(«)  Marchioness  of  Blandford  confirmed  by  Lord  Hardwicke's 

V.  Dnchess  orMarlboroogh,  3  Atk.  opinion  in   the    Marchioness  of 

542.  Blandford's  case. 

(/)  Lady  Clifford  «.  Earl  of  Bur-  (w)  Holt  v.  Holt,  2  P.  Wms. 

lington,  2  Vem.  379.    This  case  648. 

not  entirely  approved  of  by  .  (a?)  Mitford  r.  Mitford,  9  Ves. 


the  Master  of  the  Rolls  in  Evelyn    Jun.  87. 
V.  Evelyn,  2  P*  Wma.  668,  bat  is 
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appointee ;  as,  where  a  lease  is  agreed  to  be  granted 
by  parol  under  a  power,  and  the  lessee  expend  monejf 
in  improyements  during  the  life  of  the  person  who 
l^reed  to  grant  the  lease(^).  It  is,  Sir  W.  Gr»Dt  ob- 
served,  considered  as  a  fraud  in  a  party  permittlDg  an 
expenditure  on  the  faith  of  Iris  parol  agreement  to 
attempt  to  take  advantage  of  its  not  being  in  writing. 
But  of  what  fraud,  he  asked,  is  a  remaindeMnan 
guilty,  who  has  entered  into  no  agreement,  written 
or  parol,  and  has  done  no  act  on  the  faith  of  which 
the  other  party  could  have  relied  ?  But  if  after  lus 
death  the  remainder-man,  with  full  knowledge  of  the 
defect,  lie  by,  and  sufier  the  lessee  to  improve  the 
estate  by  rebuilding  or  otherwise,  equity  will,  On  the 
ground  of  fraud,  compel  him  to  grant  a  new  lease  to 
the  lessee^).  In  1781,  Lord  Kenyon  gave  an  opi- 
nion, that  a  lease  by  parol  from  year  to  year,  by  te- 
nant for  life  with  a  power,  was,  since  the  case  of 
Leach  v.  Campbell,  binding  in  equity  on  the  remaio- 
der-man ;  and  that  consequently  the  executors  of  the 
tenant  for  life,  who  died  in  the  middle  of  a  half  year, 
were  not  entitled  to  an  apportionment,  but  the  rent 
would  go  to  the  remainder-man(a) ;  he  added,  that  he 
believed  this  point  had  been  determined,  and  that 
some  time  ago  he  concurred  with  Mr.  Dunning  and 
Mr.  Maddocks  in  an  opinion  to  the  effect  of  that  he 
had  then  given.     In  a  late  case  the  very  point  arose, 


(y)  Shannon  v.  Bradstreet,  ubi  vide  infrat  sect  2. 
9Up.\  Blore  v.  Sutton,  3  Mer.  237.        (a)  This  opinion  is  naw  printed* 

(2)  Stiles  V.  Cowper,  3  Atk.  1  Swanst.  351 ;  n. 
6&2;  Blore  v,  Sutton,  uhi  si/p,; 
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hot  H  was  not  nec^saiy  to  decide  It(ft).  The  opi- 
flioD  of  the  court,  however,  appeared  to  be,  that  the 
nemaiiider-man  was  not  bound  by  the  lease,  and  there- 
fore was  not  entitled  to  the  rent  And  It  seems  clear 
that  the  case  will  be  so  decided  should  it  ever  call 
for  a  dedsioo.  A  mere  tenant  from  year  to  year  does 
not  seem  to  come  within  the  class  of  persons  entitled 
to  die  ud  of  equity(c),  aUhoogh  certaihly  in  Camp- 
beO  V.  Leach,  Lord  Chief  Justice  De  Grey  said  that 
Mch  a  tenant  might  be  deemed  a  purchaser. 

Snce  these  observations  were  written,  it  has  been 
decided  that  the  lease  is  not  binding  on  the  remainder* 
man,  and  therefore  the  rent  is  apportionable(^. 

And  here  it  must  be  observed,  that  as  a  contract  to 
eKecate  a  power  ^\  bind  the  remalnder^man,  so 
where  it  c^n  be  executed  in  his  favour,  as  in  the  case 
of  an  agreement  to  grant  a  lease,  or  sell  an  estate,  the 
court  will  compel  the  execution  of  it  on  his  behalf][^}. 
althoBgli  tills  seems  formerly  to  have  been  doubted(X). 

(6)  Billing  v.  Earl  of  Maccles-  (e)   Shannon  v.  Bradstreet,    1 

field,  RoHs,  5  Feb.  1807,  MS.  Scho.  &  Lef.  52. 

(e)  Fide  post.  diY.  in.  (f)  Stamford  v.  Omlj,  1  Scho. 

(d)  Ex  parte  Smjth,  1  Swanst  &  Lef.  65  cited;  and  Campbell  v. 

$37,  8.  €•  MS.  Clarkw>n  v.  Lord  Leach,  Ambl.  749  (I> 
Scarborough,  1  Swanftt.  354,  n. 

(I)  In  this  caa^  Lord  C.  J.  De  Grey,  after  holding  that  the  kssee 
might  enforce  the  coutrftct  against  ike  remainder-man,  is  made  to  saj, 
•And  I  do  not  knowtiiat  Ae  remainder-man  could  on  his  part  enforce 
the  contract  of  such  tenant  for  life.  I  had  at  first  some  doubt  of  this 
point,  but  own  myself  satisfied  by  what  was  said  in  answer."  In  a 
late  case  Lord  Redesdale  said,  that  he  suspected  these  additional 
words  were  not  uttered  by  tke  Lonl  Chief  Justice ;  Shannon  and  Brad- 
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In  some  cases  this  eqiuty  may  be  very  benefidal  to 
the  remainder-man.  Suppose  a  power  to  make  a 
jointure  not  exceeding  i^oool.  per  annum,  with  a  pro- 
viso, that  if  there  were  no  execution  of  the  power, 
and  if  the  tenant  for  life  should  die  leaving  a  widow, 
that  she  should  have  6001.  per  annum ;  and  suppose  a 
contract  made  upon  the  marriage  of  the  tenant  for  life 
to  charge  400^.  for  her  under  the  power,  which  would 
be  a  less  provision  than  she  would  have  if  the  power 
had  not  been  executed :  Lord  Redesdale,  who  put  tlus 
case,  conceived  that  the  widow  could  not  say  she 
was  not  bound(g). 

In  none  of  the  cases  we  have  yet  examined  was  the 
power  attempted  to  be  legally  executed  by  a  formal 
instrument,  in  the  manner  required  by  the  power. 
The  same  relief,  however,  is  granted,  where  an  at- 
tempt is  made  to  execute  the  power,  but  there  is  a 
defect  in  the  mode  of  execution ;  as,  where  the  power 
ought  to  be  executed  by  deed,  but  is  executed  by 
will(A),  or  the  instrument  is  reqdred  to  be  attested 


(g)  1  Scho.  &  Lef.  63,  64.  Sneed»  Ambl.  64,  Cowp.  264,  265, 

(A)  Toilet  V.  ToUet.  8  T.WmB.    cited  (!)• 
489;  Mose.  46,  S.  C.  Sneed  t;. 

street,  uM  nqi.  It  is  evident,  however,  that  ihej  were ;  tnd  it  seems 
clear  that  his  opinion  was  exactly  contrary  to  what  it  is  stated  to  have 
been.  It  is  manifest,  from  the  frame  of  the  sentence,  that  he  said  he 
not  did  know  that  the  remainder-man  could  noi  enforce  the  contract 
This  wiU  appear  clearl  j  on  a  perusal  of  the  whole  sentence  in  the  re- 
port The  omission  of  the  word  noi  was  probablj  an  error  of  tiie 
press. 

(I)  This  case  stands  thus  in  the  Register's  book :  Power  to  husband 
and  wife,  or  the  survivor,  by  any  deed  or  deeds  duly  executed  to  charge 
upon  the  lands  any  sums  not  exceeding  SfiOOL  The  hustMuid  who 
survived,  by^his  triff  declared  that  the  SOQOL  chained  upon  ttie  estate 


Digitized  by  CjOOQ IC 


DBFBCTiyE  EXECUTIONS  OF  POWERS.  gg^ 

by  three  witnesses,  whereas  it  is  only  atttested  by 
two(f),  or  the  will  ou^t  to  be  under  seal,  but  con- 
sists merely  of  notes  in  writing,  which  are  found  to 
be  the  will  of  the  party(A:) ;  and  idthough  the  subject 
of  the  power  be  real  estate,  yet  this  relief  is  afforded 
as  well  where  the  defective  instrument  is  a  will,  as 
where  it  is  an  act  inter  vivos{0.  It  has,  indeed,  been 
lately  contended  that  equity  cannot  relieve  agamst  a 
defective  execution  where  it  ought  to  be  executed  by 
will.  It  is  amongst  other  ailments  insisted,  that  if 
a  power  over  real  estate  is  to  be  exercised  by  will, 
inasmuch  as  there  can  be  no  will  at  all  of  such  pro- 
perty unless  it  be  perfected  in  the  manner  prescribed 
by  the  statote  of  frauds,  if  a  will  be  made  without  be- 
ing so  perfected,  it  is  as  if  the  power  were  attempted 
to  be  executed  by  a  totaily  different  instrument  from 
that  to  which  it  was  expressly  niade  subject(m).  No 
au^ority  is  dted  for  tills  position,  and  perhaps  the 


(i)  Parker  v.  Parker,  Gilb.  Eq.  273,  3  Kcb.  551,  1  Cha-  Ca,  263, 

Rep.  168;  Cotter  v.  Layer,  2  P.  264,  1  Freenu  308;  see  3  Cha. 

Wma.  623 ;  Moae.  227 ;  Sargeson  Ca.  69,  106. 

V.  Sealej,  2  Atk.  412;  Godwin  v.  (/)  WUkes  v.  Holmes,  9  Mod. 

Fisher,  1  Bro.  C.  C.  367,  cited,  485 ;   1    Scho.  &  Lef.  60,  n. ;  1 

most  be  the  same  case  as  Godwin  Dick.  105 ;  and  see  2  P.  Wms* 

V.  KHsha,  Apdbl.  684,  Reg.  Lib.  228,  arguendo. 

A.  1768,  fol.  495;  Wade  V.Paget,  (m)  Rob.  on  Stat,  of  Frauds^ 

1  Bro.  C.  C.  363.  330. 

(k)  Smith   V.  Ashton,    Finch, 

should  be  disposed  of  for  his  younger  childrens'  fortunes.  They  had 
portions  out  of  other  estates.  The  Lord  Chancellor  declared  that  the 
power  was  defectively  executed  by  the  testator's  will,  but  that  such 
defect  ought  to  be  made  good  in  a  Court  of  Equity ;  and  that  the  said 
S,000i.  was  well  charged  by  the  testator's  will  for  the  benefit  of  the 
s«id  younger  children.    Reg.  Lib.  1747,  fol.  442,  Sneyd  v.  Trevor. 


Digitized  by  CjOOQ IC 


36g    OF  EQUITABLE  BELIEF  IN  FAVOUR  OF 

only  one  in  the  books  is  a  dictum  by  Gilbert  in  IMy 
Coventry's  case(n),  who  lays  down  the  same  rule  in 
his  Lex  Prfietoria(o).  He  says,  that  if  the  power  be  to 
be  executed  by  a  will  in  writing,  there  it  must  have  the 
circumstances  required  by  the  statate  of  frauds  and 
perjuries  to  a  will  in  writing  that  passes  lands,  because 
otherwise  it  is  no  will,  and  therefore  cannot  charge 
the  lands  as  a  will,  since  mch  wills  are  made  void  by 
the  statute ;  and  therefore  the  court  of  equity  cannot 
break  in  upon  those  solemnities.  Bert  the  auflionlies 
to  which  he  refers  do  not  bear  him  out,  and  the  piin- 
cipal  point  was  solemnly  determined  in  the  year  17M 
by  Lord  Hardwicke,  in  the  case  of  Wilkes  and 
Holmes(p),  where  the  power  rode  over  real  estate,  and 
was  expressly  required  to  be  executed  1^  will  duly 
executed.  Lord  Hardwicke,  after  time  taken  to  con* 
rider,  held  that  the  defect  might  be  supplied.  He 
said,  that  where  a  will  is  to  operate  by  way  of  appoint- 
ment it  takes  no  effect  from  the  statute,  though  the 
rules  prescribed  by  the  statute  might,  as  in  the  case 
before  him,  be  arbitrarily  inserted  by  the  party;  and 
that  the  appointee  cannot  claim  under  the  will,  but  by 
the  deed  of  settlement  directing  the  execution  of  the 
power ;  which  deed,  together  with  the  instrument  exe- 
cuting the  power,  make  in  effect,  but  (me  in  ralriDg 
the  charge  upon  the  land ;  but  that  in  point  of  law 
the  charge  is  created  by  the  deed  directing  the  exe- 
cution of  the  power.  The  statute  of  frauds,  he  re- 
peated, was  entirely  out  of  the  question,  except  so 
far  as  it  is  the  rule  which  the  donee  is  directed  to  fol- 


(h)  Fra.  Max.  p.  5.  (p)  Wilkes  v.  Holmes,  9  Mod. 

(o)p.301.  485;  1  Diet  165. 
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low  in  the  execution  of  the  power.  Lord  Redesdale 
lately  observed,  that  this  case  has  been  acted  on  ever 
»Qce(9). 

Nor  is  thi?  equitable  relief  confined  simply  to  de- 
fects  in  the  instrument  executing  the  power,  for  equity 
will  in  some  cases  relieve  where  a  different  Icind  of 
estete  or  interest  is  given  than  what  is  authorized  by 
the  power.  But  these  cases  must  be  considered  in 
another  place. 

And  equity  will  not  only  relieve  against  a  defective 
execution  of  a  power,  but  will,  on  the  general  rule, 
rectify  a  settlement  itself  where  a  mistake  has  been 
made  in  it,  so  as  to  render  a  power  inoperative,  or 
partly  to  defeat  the  intent  of  it,  and  parol  evidence 
will  be  admitted  to  prove  how  the  mistake  arose(r). 

The  student  will  not  fail  to  have  observed,  tliat  in 
none  of  the  cases  stated  was  the  intention  of  the  per- 
son creating  the  power  defeated.  If  the  power  be 
given  to  be  executed  by  deed,  to  him  it  is  immaterial 
whether  it  be  executed  by  deed  or  will ;  if  three  wit- 
nesscs  be  required,  to  him  it  is  unimportant  whether 
it  be  executed  in  the  presence  of  three  or  two,  so  that 
the  interest  created  is  authorized  by  the  power^  for 
equity  vnll  not  relieve  agiunst  the  defect  if  the  donee 
has  been  surprized  into  the  act.  But  equity  cannot 
ophold  an  act  which  would  defeat  the  intention  of  the 
person  creating  the  power.  Thus,  in  Reid  t;.  Sher- 
gold,  a  devisee  having  a  life  estate  in  a  copyhold,  with 


(q)  1  Sch.  &  Lef.  60.  Oxford  v.  Lady  Bruce»  1  Freem. 

(f)  Rogers  o.  Earl,  Treat  Porch.     308,  cited ;  Scambler's  case,  Toth. 
146,  5th  edit  stated   from  R^.     166;  andsee  Wilmerv.  Kendrick, 


Liib.;  and  see  Prince  and  Green,    1  Cha.  Ca.  159. 
5  Cha.  Ca.  1,  cited;  Countess  of 

3e 
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a  power  of  appointment  by  wi/?,  sold  and  surrendered 
the  estate  to  a  purchaser,  and  after  her  death  the  ques- 
tion was,  whether  the  purchaser  could  be  relieved 
against  the  defect.  Lord  Eidon  detern)ined  that  he 
could  not.  His  Lordship  said,  '^  that  the  testator  did 
not  mean  she  should  so  execute  her  power.  He  in- 
tended  that  she  should  give  by  will,  or  not  at  all ;  and 
it  was  impossible  to  hold  that  the  execution  of  an  in- 
strument or  deed,  which,  if  it  availed  to  any  purpose, 
must  avail  to  the  destruction  of  that  power  the  tes- 
tator meant  to  remain  capable  of  execution  to  the  roo- 
ment  of  her  death,  could  be  considered  in  equity,  an 
attempt  in  or  towards  the  execution  of  the  power(^)." 
The  distinction  between  this  case  and  the  case  of  i 
power  executed  by  will,  though  required  to  be  exe- 
cuted by  deed,  is  marked  and  obvious. 


UI.  Here  we  must  stop  to  inquire  whether  equitjr 
will  in  every  case,  where  there  is  a  meritorioes  con- 
sideration, supply  the  defect  whatever  be  the  nature 
of  the  power.  It  is  well  settled,  that  defects  nhsSi  be 
supplied  where  the  power  is  to  jotBture,  to  ruse  por- 
tions,  to  sell  an  estate,  to  revoke  uses,  or  tx>  apprait 
the  estate  itself  generally ;  and  indeed  the  oidy  doubt 
is,  how  far  a  defective  exectilioii  of  a  power  of  leasiqg 
can  be  aided 

Thus  hv  is  clear^  tbat  in  the  oonslraelien  of  powers 
originaUy  in  their  nature  legale  courts  of  equity  must 
follow  the  law,  be  the  consideration  ever  so  merito- 
rious ;  fin*  instance,  powers  to  a  tenant  in  txi  to  make 

(«)  Reid  V.  Shergold,  10  Yes.  Jan.  S7t>^  see  StratfiHti  v.  Lord  AM- 
borough,  1  Ridg.  P.  C.  281. 
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leases  under  the  statute,  if  not  executed  in  the  requi- 
»te  form,  no  consideration  ever  so  meritorious  will 
avail.  So  with  respect  to  powers  under  the  civil*Iist 
act,  powers  under  particular  family  entails,  as  the 
case  of  the  Duke  of  Bolton,  £^.  equity  can  no  more 
relieve  from  defects  in  them  than  it  can  from  defects 
in  a  common  recovery(0* 

The  material  question,  however,  to  be  considered, 
18,  whether  equity  can  relieve  against  a  defective  exe- 
cution of  the  usual  power  of  leasing  in  settlements. 
An  opinion  has  very  generally  prevailed  in  the  Pro- 
fession, that,  as  Mr.  Powell  expresses  \t{u\  '^  the 
lessee  under  the  power  must  stand  or  fall  by  that  title 
onty^  and  if  that  will  not  bear  him  through,  as  effectu- 
otty  made  under  a  complete  and  perfect  execution  of 
the  power,  the  right  of  the  remainder-man  to  possess 
the  estate  free  from  the  lease  vnll  take  place  of  the 
right  of  the  lessee,  as  superior  to  it  For  in  this  case 
the  lessee  has  no  claim  to  any  equitable  interposition 
10  his  &vour,  but  must  rest  his  title  on  the  legal  exe- 
cation  of  the  power."  And  this  opinion  seems,  at  first 
view,  to  derive  some  support  from  the  case  of  Temple 
V.  fialtiQglass(a?),  where  alnll  filed  to  supply  a  defective 
execution  of  a  power  to  make  leases  which  had  been 
bdd  void  at  law,  was  dismissed  with  costs :  but  there 
appears  to  have  been  great  lachess  on  the  part  of  the 
tenant,  and  wme  of  the  estates  leased  were  not  apho- 
rized to  be  leaded  by  the  power.  So  in  Doe  v.  Sand- 
haoi(y),  a  lease  under  a  power  was  set  aside  at  law, 

(/)  Per  Lord  Mansfield,  Cowp.  (x)  Finch,  275  f  and  see  Pigot'i 

267 ;  and  see  accordingly  Anon,  case,  Carj,  p.  29. 

2  Preem.  224.  (y)  Doe  v.  Saadluun,  1  Term 

(n)  Fow.  Powers,  p.  389.  Rep.  705. 
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because  the  power  required  the  leases  to  contm 
iisiuil  and  reasonable  covenants,  and  a  covenant  was 
contained  in  the  lease  winch  the  jury  found  to  be  an 
unusual  and  unheard  of  covenant  on  the  part  of  the 
lessor.  The  lessee  filed  his  bill  in  the  Court  of  Ex- 
chequer against  the  remainder-man,  who  had  reco^ 
vered  at  law,  to  have  the  unusual  covenant  struck  out 
of  the  lease.    But  the  bill  was  dismissed(z). 

On  the  other  hand,  in  a  case  in  1698,  the  Master  of 
the  Rolls  took  this  distinction,  that  where  a  lease  is 
made  purely  voluntary,  and  no  provision  for  a  child, 
there,  if  the  lease  be  not  good  at  law,  it  shall  never 
be  made  good  in  equity.  But  if  a  lease  be  made  to 
a  tenant  at  rack-rent  without  a  fine,  which  is  volun- 
tary, yet  if  the  tenant  hath  been  at  any  considerable 
expense  in  building  or  improving,  there  the -Court 
will  supply  the  defective  execution,  but  otherwise 
not(a).  Now  from  this  it  is  dear,  that  the  Master  of 
the  Rolls  was  of  opinion,  that  where  the  lessee  was 
in  the  nature  of  a  purchaser  he  should  be  hdped 
against  a  defective  execution  of  a  power.  There  ap- 
pears  to  be  no  ground  for  aiding  a  defect  in  favour 
of  a  mere  tenant  at  rack-rent,  although  holding  uod^ 
a  lease,  much  less  can  the  relief  be  afibrded  to  a  te- 
nant from  year  to  year  holding  under  a  parol  or  even 
a  written  contract.  The  part  performance  of  the 
agreement  by  taking  possession,  d^c.  is  not  material, 
because  even  if  an  actual  lease  had  been  granted,  a 
defect  in  it  could  not  have  been  supplied.  The  lessee 
paying  the  full  value  for  the  estate,  and  that  only  dor- 

{z)  Sandham  v.  Medwin,  Ex-     lary  Term,  1789 — 10. 
cheq.  2  March  1789.  MS.;  in  the        («)  Anon.  2  Freem.  2}M; 
Register's  Calendar  it  stands,  Hi- 
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inp;  bis  occupation  of  it  cannot  be  put  on  the  footing 
of  a  purchaser,  who  would  sustain  an  actual  loss  if 
equity  were  not  to  interpose  its  aid.  But  where  the 
lessee  has  expended  money  on  the  estate  he  becomes 
a  purchaser  of  the  interest  granted  to  him,  and  may 
well  be  held  entitled  to  the  aid  of  equity  (&). 

In  the  great  case  of  Campbell  v.  Leach  (c),  the  facts 
of  which  it  is  not  easy  to  collect  from  the  report,  under 
a  power  to  lease  in  possession,  a  new  lease  was  grant- 
ed to  a  person  during  the  continuance  of  a  former 
lease  to  him  and  another.  The  former  lease  was 
abandoned,  but  not  surrendered :  it  was  agreed  that 
the  new  lease  was  bad  at  law,  and  it  was  doubtful 
whether  the  best  rent  was  reserved :  the  bill  was  filed 
to  supply  the  defect  against  the  remainder-man ;  by 
the  lessee  who  had  been  at  great  expense.  The  cause 
was  heard  before  Lord  Bathurst,  assisted  by  Lord  Chief 
Baron  Smythe  and  Lord  Chief  Justice  De  Grey.  The 
Lord  Chief  Baron  said,  the  question  arose  upon  the 
execution  of  a  power,  where  courts  of  equity  often  in- 
terfere in  behalf  of  creditors,  purchasers,  wife  and 
chfldren :  the  present  was  the  case  of  a  purchaser : 
the  consideration  moving  from  him  was  the  money  he 
bad  laid  out.  The  objection  was,  that  it  was  a  lease 
in  reversion^  as  there  was  a  subsisting  lease  of  the  pre- 
mises  for  some  years  then  to  come  ;  but  if  such  for* 
mer  lease  was  in  fact  given  up  at  the  time  of  this  lease, 
as  was  alleged,  it  would,  he  said,  be  an  answer;  so  that 
if  the  lease  was  fair  in  its  execution  as  to  the  ^t/an- 
turn  of  the  rent  reserved,  he  thought  a  court  of  equity 


(()  Vide  supra,  p.  363,  364,  365. 

(e)  Ambl.  740;  App.  No.  14.  the  material  facts  stated  from  Lib.  Reg. 
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ought  to  carry  it  into  execution.  Lord  Chief  Justice 
De  Grey  was  of  the  same  opinion.  He  said,  that  the 
power  was  of  a  mixed  nature,  not  like  a  power  of 
jointuring,  or  power  for  raising  money.  But  this  was 
for  the  benefit  of  the  tenant  for  life  and. the  remun- 
der-man.  Tf  executing  the  power  was  for  the  benejit 
€f  the  remainder-man^  U  should  receive  a  liberal  con- 
struction ;  but  if  tenant  for  Itfe  invades  the  itderest  of 
the  remainder-man  in  order  to  benefit  his  own  oaly^  it 
shoidd  have  another  construction.  Lord  Bathurst  bdng 
of  the  same  opinion,  reversed  a  decree  at  the  Rolls 
against  the  lessee,  and  directed  an  issue  to  try  whe- 
ther the  rent  reserved  was  the  best  that  could  be 
gotten. 

Now  it  is  from  this  case  that  the  rule  may  be  ex- 
tracted, and  it  seems  to  be  this:  that  where  there  is 
no  fraud  on  the  remainder-man,  as  where  the  former 
lease  is  abandoned,  although  not  actually  surrendered, 
or  there  is  merely  a  defect  in  the  mode  of  the  execu- 
tion of  the  power;  for  example,  only  one  witness 
where  two  were  required,  or  a  seal  be  wantiag,  or 
the  like ;  in  all  these  cases  it  should  seem  that  if  the 
lessee  is  in  the  nature  rf  a  purchaser^  equity  will  re- 
lieve against  the  defective  execution  of  a  power;  but 
where  the  best  rent  is  not  reserved,  or  a  fine  is  paid 
contrary  to  the  terms  of  the  power,  or  the  lease  sub- 
stantially commences  in  futuro^  or  the  interest  of  the 
remainder  man  is,  in  other  respects,  invaded,  as  in  the 
cases  of  Temple  v.  Baltinglass,  and  Sandham  r.  Med- 
win,  before  cited,  there  it  seems  clear  that  eqiuty  can' 
not  relieve(£2) ;  nor  in  these  cases  can  any  line  be  well 
drawn  as  to  the  quantum  of  excess,  or  defect  in  the 

(d)  See  Stratford  ▼.  Lord  Alborough,  I  Ridgw.  P.  C.  261. 
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execation  of  the  power.  Therefore  a  lease  to  com- 
meDce  the  day  after  the  date  of  the  deed  would  be 
equally  bad  with  a  lease  to  commence  at  fifty  years 
iroin  the  date  (1). 

The  principle,  that  equity  may  aid  a  defective  exe- 
cution of  a  power  to  lease,  derives  great  support  from 
a  case  before  Lord  Chancellor  Kedesdale :  a  tenant 
for  life,  with  a  power  of  leasing,  entered  into  a  con- 
tract to  grant  a  lease,  and  then  died;  and  Lord  Redes- 
dale  enforced  the  performance  of  the  contract  against 
the  remainder-roan.  His  Lordship  very  properly  con- 
sidered it  as  the  case  of  a  defective  execution  of  a 
power,  and  he  was  of  opinion  that  the  power  ought 
at  least  to  be  construed  as  liberally  as  a  power  of  join- 
turiog.  He  said  that  it  was  objected  that  a  leasing 
power  differs  from  all  these  cases  of  powers,  and  the 
difference  is  said  to  con^st  in  this,  that  in  the  other 
cases  the  remainder-man  has  no  interest  in  the  mode 
in  wlndi  the  power  is  executed  ;  that  he  claims  no- 
thing under  it ;  but  that  under  the  leasing  power  be 
daims  the  rent  reserved.  Now  on  what  ground  can 
it  be  contended  that  that  which  is  a  mere  charge  up- 
on a  remainder-man  is  to  receive  a  more  liberal  con- 
struction than  what  is  not  a  mere  charge  upon  him, 
but  may  be  much  for  his  benefit  ?  In  the  case  of  pow- 
ers to  make  leases  at  the  best  rent  that  can  be  ob- 
tained, it  is  evident  that  the  author  of  the  power  looks 
to  the  benefit  of  the  estate ;  and  that  the  power  is 
given  for  the  benefit  both  of  the  tenant  for  life,  and 
of  all  persons  claiming  after  him ;  for  where  the  tenant 
for  life  can  give  no  permanent  interest,  and  his  tenant 

(I)  As  to  excess  in  the  execution  of  powers  of  leasing,  vide  ittfra, 
ch.  9,  sect.  8. 
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is  liable  every  day  to  be  turned  out  of  possession  bj 
the  accident  of  his  death,  it  is  hard  to  procure  sub- 
stantial  tenants ;  and  therefore  it  is  beneficial  to  all 
parties  that  the  tenant  for  life  should  have  a  power  to 
grant  such  leases.  It  is  evident  that  the  occupying 
tenant  can  afford  to  give  a  better  rent  under  such  dr- 
cumstances  than  if  he  were  only  to  have  a  precarious 
tenure.  This,  therefore,  is  a  power  which  is  calculated 
for  the  benefit  of  the  eOate.  Other  powers,  generally 
speaking,  such  as  jointuring  powers,  and  powers  to 
make  provisions  for  younger  children,  are  calculated 
for  the  benefit  of  the  family;  they  may  be  indirecdj 
beneficial  to  the  remainder-man,  in  some  respects^ 
but  they  are  no  direct  benefit  to  him  ;  not  can  I  con- 
ceive  why  these  powers  should  be  construed  more  li- 
berally than  powers  to  make  leases,  except  where  it 
is  evident  that  such  power  is  abused  [e). 

So  in  a  case  before  Lord  Kenyon,  he  said  that  a 
lease  not  being  attested  conformably  to  the  power 
could  not  be  supported  in  a  court  of  law;  yet  even 
then,  if  granted  for  a  valuable  consideration,  and 
merely  defective  in  point  of  form,  a  court  of  eqiuty 
would  interfere,  and  direct  a  proper  lease  to  be 
granted  (X). 

(e)  Shannon  v,  Bradstreet,  1  Scho.  &  Lef.  52. 
(fj  Doer.  Wellcr,  7  Term  Rep,  478;  and  see  WUlcs,  176;  ISVcs. 
Jun.  576. 
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Section  IL 


07  E^UrTABLB   REUBF  WHBRX  THERE    18    NO   1CERIT0RIQU8   0ON8IDE- 
BATION   IN   THE  APPOINTEE* 


We  have  hitherto  confined  ourselves  to  the  consi* 
deration  of  the  cases  where  there  is  a  meritorious  coiv> 
sideration  in  the  appointee,  but  in  some  instances 
equity  will  relieve  the  appointee  against  the  defective 
execution,  although  he  is  a  mere  stranger.  This  is  ge* 
nerally  on  the  ground  of  fraud.  Thus,  where  the  peri- 
son  ioterested  in  the  non-execution  of  the  power  has 
the  deed  creating  the  power  in  his  custody,  and  the 
donee  of  the  power  wishing  to  execute  it  sends  for 
the  deed,  which  the  party  refuses  to  deliver,  and 
thereupon  the  donee  does  an  act  with  an  intent  to 
execute  the  power,  equity  will  uphold  the  execution 
although  defective,  by  reason  of  the  fraud  in  the  per^ 
son  who  was  to  have  the  benefit  of  the  original  set* 
tiement(a}.  So  equity  would  extend  the  same  relief 
to  a  case  where  a  wife  having  a  power  of  revocation 
over  an  estate  vested  in  her  husband  is  desirous  to 
exercise  it,  but  the  husband  hinders  any  body  from 
coming  to  her,  or  prevents  the  execution,  or  obstructs 
the  nigrossing  of  the  deed  of  revocation(6). 

On  the  ground  of  fnmd  fdso  it  has  been  dedded^ 


^)  See  S  Cha.  Ca.  6f,  89,  84,        (A)  Piggotv.Peiirice,  Com.  $50* 
89, 93, 108, 1S9 ;  Want  «.  Booth,    Prec.  Cha.  471. 
3  Cha.  Ca.  09,  cited;  and  see 
Port  333. 

8» 


Digitized  by  VjOOQ IC 


378       or  EQUITABLE  REUBF  WHERE  THERE  18 

ihat  although  a  power  be  defectively  executed,  and 
the  court  cannot  relieve  the  appointee,  yet  if  the  re 
mainder-man,  ^th  notice  of  the  defect,  has  lain  by  a 
considerable  time,  and  suffered  the  appointee  to  ex- 
pend the  money  on  the  estate,  and  acquiesced  in  his 
title,  equity  will  compel  him  to  make  good  the  de- 
fect(c).  * 

But  fraud  being  a  thing  odious,  and  never  to  be  in- 
tended  or  presumed,  must  be  strictly  pro?cd((f). 
Therefore  in  a  case  where  a  wife  having  a  power  of 
revocation  over  an  estate  vested  in  her  husband,  sent 
instructions  to  a  solicitor  to  prepare  a  deed  of  revoct* 
tion,  and  the  solicitor  who  was  a  friend  of  the  hns- 
band's,  communicated  the  instructions  to  him,  aKhongb 
he  was  desired  to  keep  them  secret,  and  delayed  per- 
fecting the  deed  so  long  that  the  wife  cfied  before  it 
was  executed,  the  court  censured  the  solicitor  for  his 
conduct,  but  denied  relief  to  the  intended  appointee, 
because  no  fraud  was  proved  in  the  husband  him* 
self(e).  Under  this  head  of  fraud  we  may  rank  sur 
prise ;  for  to  enable  equity  to  relieve  the  surprise  musi 
be  such  as  is  attended  and  accompanied  with  firrad 
and  circumvention(X). 

So  it  is  said  that  a  court  of  equity  may  refieve  In 
the  cases  of  accident  or  disability*  Thus,  in  the  Earl 
of  Bath's  case(^),  where  to  the  execution  of  the  power 
six  vritnesses  were  required,  and  three  of  them  were 
to  be  peers,  the  Duke  of  Albemarie,  the  donee  of  tiie 
power,  afterwards  went  over  to  Jamaica,  and*  it  was 

(c)  stiles  V.  Cowper,  3  AtL        (i)  3  Ch*.  Ca.  85,  114. 
6Mi  ShuiiMB  V.  Bradstreet,  1        (OPiggotv.  Peiirioe,CoB.Sia 

Scho.  &  Lef.  52;  aod  see  Anom  Fmc*  Cluu4n. 
Binb.  53 ;  Stratford  v.  Lord  Aid-       (f)  3  Cha.  Ca^  U4,  HtK 
korwgK  I  Bidgw.  P.  C.  S81.  (g)  JUd.  68. 
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said  by  Mr.  Baron  Powell,  that  in  case  the  Duke  had 
taken  the  deed  over  with  him  to  Jamaica,  and  there 
had  bad  an  intention  to  revoke  it,  and  had  gone  as  far 
as  he  could  to  do  it,  had  made  his  will,  and  had  six 
witnesses  to  it,  he  believed  it  would  be  a  good  revo- 
cation in  equity,  though  none  of  tiie  witnesses  were 
peers,  because  of  the  disab^Uy  he  would  be  under  to 
have  such  witnes8es(A}.    Lord  Chief  Justice  Treby, 
and  the  Lonl  Keeper,  appear  to  have  entertained  the 
same  9entiments(i) ;  and  in  a  modem  case.  Lord  Mans- 
field expressed  himself  of  die  same  opinion(A:),   Lord 
Chief  Justice  Treby,  in  the  Earl  of  Bath's  case,  said 
that  the  accident  or  impossibility  of  complying  with 
the  circumstances  was  another  ground  of  relief  in 
equity,  when  the  donee  hath  a  plain  intention  to  do 
it;  but  then  he  must  do  all  that  he  can,  as  the  case  of 
a  man's  being  obliged  to  pay  or  tender  money  at  such 
a  place,  and  he  falls  sick,  or  lame,  or  bedrridden,  that 
he  cannot  go  thither,  and  it  is  tendered  by  another  by 
his  order,  or  at  another  place,  this  being  an  act  of  God, 
he  thought  it  would  be  a  good  performance  of  the 
condition(I)-    And  Lord  Chief  Justice  Holt  considered 
QcdderA  a  good  ground  of  relieftm),  as  where  the  party 
was  prevented  by  siclmess. 

Upon  none  of  these  points  has  there  been  any  de* 
dsion ;  but  there  is  a  case  m  which  a  deed  executed 
under  a  power  was  held  to  be  badly  executed  for  want 
of  a  signature  (which  was  required  by  the  power),  at- 
though  the  donee  could  not  write  by  reason  of  the  gout 

(h)  3  Cba.  Ca.  68.  v.  Pemice,  Com.  256. 

(t)  Ibid.  90, 126.  (/)  3  Cha.  Ca.  89. 

(k)  Cowp.  267 ;  and  see  PigBvt       (m)  Ibid*  108, 109*. 
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in  his  handin).  And  notwithstanding  the  auttwrity  of 
the  great  personages  by  whom  the  foregoing  dicta 
were  pronounced,  it  may  be  doubted  whether  equity 
ou^t  to  relieve  on  the  mere  ground  of  acddent  or 
disability.  How  can  it  be  ascertained  that  in  die  cases 
supposed  the  parties  had  not  the  sickness  of  the  do- 
nee of  the  power,  or  his  absence  abroad,  in  thdr  con- 
templation ?  These  are  circumstances  of  ordinaiy  oc- 
currence ;  from  sickness  few  are  exempt ;  anditims^ 
have  been  intended,  that  during  the  party's  absence 
from  his  friends,  or  whilst  his  mind  was  ^eeUed  bf 
illness,  the  power  should  not  be  executed. 


II.  The  doctrine  of  election  furnishes  another  prin- 
ciple in  favour  of  the  defective  execution  of  a  power, 
although  there  is  no  meritorious  consideration  in  the 
appointee.  The  foundation  of  election  is  ^t  no  one 
shall  claim  under  and  in  opposition  to  the  same  in- 
strument. When  a  man  claims  under  a  deed  he  must 
claim  under  the  whole  deed  together;  he  cannot  take 
one  dause,  and  desire  the  Court  to  shut  their  eyes 
against  the  rest.  There  is  a  tacit  condition  annexed 
to  all  provisions  of  this  nature,  that  the  perscNi  taking 
do  not  disturb  the  disposition  which  his  bene&ctor 
has  made(o) ;  and  therefore  the  true  rule  following  up 
the  principle,  should  be  forfeiture  to  the  disappointed 
devisee,  and  not  merely  compensation.  In  many  cases 
compensation  could  not  be  made,  as  in  the  instance 
of  a  field  belonging  to  the  adverse  claimant  given  to 
a  devisee,  because  it  is  in  front  of  his  house ;  could 

(n)  See  Blockville  t;.  Ascottt  ft       (o)  Streatfield  v.   Streatfieli 
Eq.  Ca.  Abn  659»  n.  (6>  For.  176. 


Digitized  by  CjOOQ IC 


NO  CONSIDERATION  IN  THE  APPOINTEE.       gg^ 

tompensation  in  that  case  be  made  with  reference  to 
the  power  in  the  owner  of  the  land  to  render  the 
house  not  fit  for  habitation  ?  If  compensation  be  the 
rule,  there  are  few  cases  in  which  the  testator's  in- 
tention will  be  effected.    If  the  vahie  of  the  property 
given  to  the  party  who  is  put  to  his  election  be  less 
tbau  the  value  of  his  property  ^ven  to  a  third  person, 
or  only  equal  to  il,  the  party  would  in  ordinary  cases 
elect  to  take  against  the  will.    If  the  property  even 
be  greater,  the  patty  having  a  right  to  elect  would  of 
course,  in  every  ewe  where  he  was  desirous  to  retain 
his  own  property,  ir  to  disappoint  the  intention  of 
the  testator,  or  the  lopes  of  his  devisee,  elect  to  take 
aguost  the  will,  and  pay  a  compensation  to  the  dis- 
appointed devisee  out  of  the  testator's  own  property, 
which  he  (the  party  electing)  takes  under  the  wiU. 
This  clearly  is  not  effectuating  the  testator's  intention, 
for  he  did  not  inten4  that  the  disappointed  devisee 
should  have  the  value  of  the  subject  of  the  gift  paid 
to  him ;  his  meaning  was  to  vest  in  the  parity  the  pro- 
perty devised  to  him  ;  and  to  secure  the  acquiescence 
of  the  person  really  entitled  to  such  property,  he 
makes  another  provision  for  him.    If  forfeiture  in  fa* 
vour  of  the  disappointed  devisee  be  the  rule,  the  tes- 
tator's intention  will  in  most  cases  be  fulfilled ;  and  if 
the  intention  be  not  effectuated,  at  least  the  testator 
will  not  have  made  a  provision  contrary  to  his  inten- 
tion for  a  party  who  elects  to  disappoint  his  will ;  and 
the  disappointed  devisee  will  take  that  provision  which 
the  testator  thought  would  be  a  sufficient  inducement 
to  the  party  electing,  to  acquiesce  in  the  ^spositions 
made  by  the  will(/i). 


(p)  Bat  see  a*  to  1  Swanat  4dS. 
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The  doctrine  applies  even  to  interests  of  persons 
under  disabilities,  as  infants  and  married  women ;  nor 
is  it  material  whether  the  interests  are  immediate,  re- 
mote, contingent  of  value,  or  not  of  value(^) ;  and  the 
rule  applies  as  well  to  copyhold  as  to  freehold  es- 
tates(r),  and  to  deeds  as  well  as  to  wills(^).  But  we 
roust  be  careful  to  distinguish  cases  of  express  condi- 
tions, which  dearly  are  not  cases  of  election. 

It  is  well  estaUished,  that  an  h^r  shall  be  pot  to 
his  election  where  the  estate  is  devised  to  him,  al- 
though  by  the  rule  of  law  the  devise  is  inoperative, 
and  he  takes  by  descent ;  as^  if  a  man  being  seised  of 
some  lands  in  tail,  and  also  of  others  in  fee,  devise  the 
intailed  lands  to  his  youngest  son,  and  tiie  fee-simple 
estate  to  his  eldest,  who  is  issue  in  tail  ,*  the  devise  to 
the  eldest  is  void,  and  he  takes  by  descent,  yet  never- 
theless  he  shall  be  put  to  his  election(f).  So  where 
he  and  other  co-devisees  elect  to  take  against  the  \nll^ 
the  whole  goes  to  the  disappointed  devisees(u).  In 
the  discussion  of  Thellusson  v.  Woodford,  Sir  Samuel 
Romilly  put  it  as  a  doubtful  point,  whether  the  heir 
must  elect  where  a  legacy  is  given  to  him,  and  an  es- 
tate to  a  stranger,  and  after  the  will  a  recovery  is  suf- 
fered by  the  testator,  whereby  the  will  is  revoked, 

(9)  2  Yes.  Jun.  560,  696,  69^;  {()  Noys  v.  Mordaunt,  2  Vera. 

3  Yes.  Jun.   385;  Ardegoife  v.  581;  Anon.  Gilb.  Eq.  Rep.  15; 

Bennet,  2  Dick.  463.  Welby  v.  W^clby,  2  Yes.  &  Bca. 

(r)  Rumbold  v.  Rnmbold,  WU-  18r;  see  Rich  v.  Cockell,  9  Ves. 

son  V.  Mount,  3  Yes.  Jun.  65,  Jun.  369 ;  and  see  White  o.  White, 

191 ;  Pettiward  v.  Prescot,  7  Yes.  2  Dick.  522;  Reg.  lib.  B.  1775. 

Jun.  541.  fol,  650-*655. 

{9)  Moore  V.  Butter,  2  Scho.  &  (u)  Ghretton«.Hawanl|  1  Swanst 

Lef.  249 ;  Green  v.  Green,  2  Mer.  409. 
S6;  Dillon  V.  Parker,  1  Swaost 
359. 
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and  tbe  estate  descends  to  the  bdr,  and  be  thooght 
that  the  heir  coold  not  be  pot  to  bb  election ;  but 
Alexander,  who  was  on  the  other  side,  thougbt  it  was 
a  case  of  election,  as  was,  be  said,  every  case  in  which 
you  can  look  at  the  will.  The  pcHnt,  however,  seems 
very  doubtful,  for  notwithstanding  that  the  testator  in- 
tended the  estate  to  go  to  the  devisee,  yet  the  wiU 
bemg  revoked  as  to  the  devise^  althou^  by  construc- 
tion of  law,  there  seems  to  be  no  equity  attaching  on 
tbe  conscience  of  the  heur.  Independently  of  tiie 
question  of  election,  equity  could  not  relieve  the  de- 
visee i^ainst  the  revocatimi  of  the  vnll. 

Even  where  a  devisee,  by  the  effect  of  an  election 
by  another  devisee  to  take  agidnst  the  will,  himself 
takes  an  interest  not  intended  for  him  by  the  testator, 
but  which  in  part  makes  good  the  provision  for  him, 
he  may  still  insist,  against  the  party  electmg,  to  a  sa- 
tisfodion  for  the  disai^ointment,  pro  tantOj  of  the, de- 
vise ei»lained  in  the  will(2:). 

Where  interests  are  gjven  to  a  person,  and  to  his 
difldren  after  him,  the  claim  of  the  parent  in  opposi- 
tion to  the  will  wiU  not  Ixnd  the  children,  who  may 
elect  for  themselves(2^).  In  one  case  it  seems  to  have 
been  thougbt  that  an  election  could  not  be  raised  upon 
an  estate  settled  with  several  limitations,  on  account 
of  theecuifusion  which  would  ensue ;  the  devise  would 
sometimes  be  good,  at  other  times  not,  as  the  devisee 
in  remainder  submitted  to  the  will  or  notCz},  but  this 
objection  is  not  now  attended  to. 

(ar)  Gretton  v.  Haward,  1  Swanst  409. 

(y)  Ward  v.  Bau^»  4  Ves.  Jun.  623 ;  see  Long  ti«  Long,  5  Ves.  Jut 
445. 
{z)  Forrester  t^.  CotteSj  Ambl.  38*. 
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At  one  period  it  was  holden,  that  where  a  persoQ 
supposes  he  has  lawful  power  to  dispose  of  an  in- 
terest, and  this  appears  on  the  fiice  of  the  will,  it  is 
not  a  case  of  election,  as  it  could  not  be  proved  that 
he  meant  to  dispose  of  the  estate  if  he  had  known  he 
had  no  power  to  dispose  of  it{a).  This  construction 
has,  however,  been  very  properly  overruled(d),  upon 
the  ground  of  the  danger  of  speculating  upon  what  the 
testator  would  have  done  had  he  known  the  fact. 

it  follows,  from  these  principles,  that  where  a  man 
having  a  power  to  appoint  to  A  a  fund,  which  in  de- 
fault of  appointment,  is  ^ven  to  B^  exercises  the 
power  in  favour  of  C,  and  gives  other  benefits  to  B^ 
although  the  execution  is  merely  void(l),  yet  if  J3  wiD 
accept  the  ^fts  to  him,  he  must  convey  the  estate  to 
C  according  to  the  appointment(c).  So  where  a  power 
is  to  appoint  to  two,  and  he  appoints  to  one  only,  and 
gives  a  legacy  to  the  other,  that  is  a  case  of  election((I). 
But  where  there  is  no  other  fund  than  that  appointed, 
the  doctrine  of  election,  which  depends  upon  compen- 
sation, cannot  apply ;  as  where,  under  a  power  to  ap- 
point to  children,  the  father  appoints  it  improperiy, 
any  child  may  set  aside,  although  a  spedfic  part  is  ap- 


(0)  CnU  V.  Showell,  Ambl.  727 ;  dish,  4  Term  Rep.  74U  mAit. 
Wood.  App.  (e)  Whistler  v.  Webster,  £  Ves. 

(6)  Whistler  v.  Webster,  2  Ves.  Jun.  367. 

Jiin.  367;  and  see  Wright  v.  Rut-  (d)  Woliin  v.  Turner,  5  Ves, 

ter,  2  Yes.  Jun.  673;  Rutter  v.  Jun.  218;  see  Vane  v.  Lord  Don- 

M'Lean,  4  Yes.  Jun.  531;  and  gannon,  2  8cho.aiid  Lef.  llS. 
see  Doe  v.  Lord  George  Caven- 

(1)  This  perhaps  cannot  properly  be  called  a  defective  execution  rf 
the  power,  because  C  was  not  the  object  of  tiie  power,  but  it  affects 
the  renaiodersoasto  put^e  partj  ^titled  to  it  to  his  election. 
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pouted  to  him,  for  the  doctrine  of  election  can  never 
be  applied  but  where,  if  an  election  is  made  contrary 
to  the  instrument,  the  interest  that  would  pass  by  it 
can  be  laid  hold  of  to  compensate  for  what  is  taken 
away ;  therefore  in  all  cases  there  must  be  some  free 
disposaUe  property  given  to  the  person,  which  can 
be  made  a  compensation  for  what  the  testator  takes 
away(^). 

To  raise  a  question  of  election,  a  clear  intention  to 
pass  the  particular  estate  must  appear^X^i  and  it  must 
i^pear  upon  the  face  of  the  instrument ;  it  cannot  be 
compelled  on  any  thing  dehors(g).  But  still  extrin- 
sic evidence  has  been  allowed  to  show  what  the  tes- 
tator consdered  as  fn$  estate,  and  consequently  to 
determine  what  passed  under  a  general  devise  so  as 
to  put  a  party  to  his  election(/li)(l). 

In  all  the  foregoing  cases  we  cannot  fail  to  have 
observed,  that  the  interest  did  not  pass  by  the  instru- 
ment, but  still  some  nice  distinctions  have  been  taken 
as  to  the  legal  capadty  of  the  devisor,  and  the  vali- 
dity of  the  instrument  to  pass  the  interest  in  case  he 
hi^  actually  been  entitled  to  it  in  his  own  right 

Th»  doctrine  was  first  discussed  in  a  case  of  fre- 


(e)  Aristow  v.  Wardc,  2  Vcs.  1  Bro.  C.  C.  «M;  Pole  v.  Lord 
JtuL  ddd.  Somers,  Drace  v,  Denison,  6  Ves. 

(f)  Dashwood  v.  Peyton,  18  Ves.  Jun.  309,  385 ;  and  see  Wright  v. 
27;  see  1  Bro.  C.  G.  492.  Rntter, 2  Ves.  Jun.  673 ;  Rntter  v. 

(g)  Stratton  v.  Best,  1  Ves.  Jan.  M'Lean,  4  Ves.  Jon.  531 ;  Monck 
285 ;  Finch  v.  Finch,  ib.  535 ;  see  v.  Lord  Monck,  1  Ball  k  Beat 
Jndd  V.  Pratt,  13  Ves.  Jun.  168.  298 ;  but  see  Forrester  v.  Gotten, 

(h)  See  Polteney  v.  Darlington,  AmbL  389. 

[(1)  See  Webletf  ▼.  Lmgmfe,  d  Desmt.  Cha.  Rep.  504,  and  upon  the  doctrine  of  oleo- 
«icm,  the  note  to  OiM  esse  at  page  513.] 

3g 
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quent  reference(e).  There  an  infaDt  having  personal 
estate,  of  which  she  had  ability  to  dispose,  and  a 
power  over  a  real  estate,  to  which  she  was  entitled 
in  default  of  appointment,  bequeathed  the  personalty 
to  her  only  child,  and  appointed  the  estate  to  stran- 
gers. And  Lord  Hardwicke  held  the  appointment  to 
be  void ;  and  that  this  was  not  a  case  of  election,  be- 
cause the  will  was  void  as  to  the  real  estate,  oo  ac- 
count, as  he  observed  in  another  ca8e(A:),  of  ber  in- 
fancy ;  and  he  added^  as  it  would  if  she  had  been  a 
ferae  sole.     This  was  a  disability  in  the  person. 

Lord  Hardwicke  said,  it  was  like  the  case  where  a 
man  executed  a  will  in  the  presence  of  two  witnesses 
only,  and  devises  his  real  estate  from  his  bdr  at  law, 
and  the  personal  estate  to  the  heir  at  law ;  this  is  a 
good  will  as  to  personal  estate ;  yet  for  want  of  being 
executed  according  to  the  statute  of  frauds,  is  bad  as  to 
the  real  estate ;  and  he  said  be  should  in  that  case  be 
of  opinion,  that  the  devisee  of  the  real  estate  couki 
not  compel  the  heir  at  law  to  make  good  the  devise 
of  the  real  estate  before  he  could  entitle  bimsdf  to 
his  personal  legacy,  because  here  was  no  will  of  red 
estate  for  want  of  proper  forms  and  ceremoues  re- 
quired by  the  statute.  This  doctrine  has  been  recog- 
nized and  acted  upon  by  Lord  Alvaiil^(l),  Lord  Ken- 
yon(m),  and  Lord  Eldon(n) ;  for  although  the  will  can- 

(t)Hearle  V.  Greenbank^S  Atk.  in  the  argament  of  ThetlaMA 

695;1  Ves.  298.  and  Woodford,  ti^  MS. 

(k)  a  Ves.  14.  (n)  Skeddon  v.  Goodrich,  8  V«. 

(0  Ex  parte  the  Earl  of  liches-  Jun.  481 ;   Ker  w*  Wauchope^  1 

ter,  7  Ves.  Jun.  372.  Bligh,  1 ;  Gardiner  tu  FeU,  1  Jac 

(m)  Carey  v.  Askew,   8  Ves.  &  Walk.  22. 
Jon.  492,  cited  bj  Romillj;  and 
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not  be  read  without  the  devise  in  it,  yet,  as  Lord  Al- 
Taoley  correedy  expressed  it,  a  Judge  can  say,  for 
the  statute  of  frauds  enables  him,  and  be  is  bound  to 
say,  that  if  a  man  by  a  will  unattested  gives  both  real 
and  personal  estate,  he  never  meant  to  ^ve  the  real 
ataD(o). 

Lord  Hardwicke,  however,  determined,  that  where 
an  express  eondidon  is  annexed  to  the  personal  le- 
gacy, the  heir  at  law  must  make  good  the  devise  of 
the  realty,  or  give  up  his  legacy(p);  and  although  this 
distinction  has  been  constantly  disapproved  of,  yet  it 
has  always  been  acted  upon,  and  cannot  now  be  dis- 
turbed(^)(I). 

A  point  lately  arose  in  the  great  cause  of  Thellus- 

(0)  Buckeridge  v..  Ingram,  2  {q)  Carey  v.  Askew,  Shedden 
Ves.  Jan.  666.  r.  (Goodrich,  ubi  sup.;  and  Thel- 

(p)  Bongkton  v.  Bbughten,  S    Insson  v.  Woodford,  tn/ro. 
Ves.  12. 

(1)  In  Thellusson's  case.  Lord  Erskine  said  the  general  case  of 
election  is  good.  As  to  the  exceptions,  an  infant  may  bequeath  his 
personalty,  but  not  so  as  to  his  realty.  An  infieint  having  real  and 
personal,  and  having  both  capacity  and  power  to  bequeath  the  perso- 
nalty, gives  the  personalty  under  the  idea  that  he  can  dispose  of  his 
realty ;  now  I  conceive,  with  submission,  that  the  infant's  will  may  be 
read.  If  I  had  orif^nally  had  to  decide  this  point,  I  would  have  held 
it  a  case  of  election ;  so  of  a  feme  covert,  I  want  to  know  why  the 
husband  should  not  be  put  to  his  election ;  I  cannot  see  the  common 
sense  of  that  exception,  but  I  am  bound  by  authorities ;  so  where  a 
wiU  is  executed  in  the  presence  of  two  witnesses,  why  should  it  be 
read  so  as  to  give  the  heir  the  personalty  ?  I  would  never  have  given 
him  the  legacy.  How  pure  the  laws  of  England  would  be  were  it  not 
for  these  subtleties !  But  I  dare  not  decide  this  case  against  the  autho- 
rity of  Lord  Hardwicke.  MS.  In  Carey  v.  Askew,  as  stated  by  Sir 
Samuel  Romilly,  Lord  Kenyon  said,  he  should  have  found  it  difficult 
to  distinguish  tfie  cases ;  but  he  felt  himself  bound  by  Lord  Hard- 
ivricke's  decision,  although  he  thought  Boughton  v.  Boughton  wrong. 
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son  and  Woodford(r),  which  again  called  this  doctrine 
into  question.  Thellusson,  by  his  will  duly  executed 
to  pass  real  estates,  gave  legacies  to  his  heir  at  law, 
and  directed  that  all  contracts  for  the  purchase  of  es- 
tates, which  he  should  enter  into  before  his  death, 
should  be  completed  by  his  trustees,  who  should  stand 
seised  thereof  to  the  uses  mentioned  in  his  will.  He 
did  purchase  estates,  and  did  not  re-publish  his  wilJ. 
Some  were  actually  conveyed  to  him,  the  contracts 
for  others  remained  in  fieri.  The  question  was,  whe- 
ther the  heir  should  be  put  to  his  election.  The  case 
was  elaborately  argued.  The  principal  argument  for 
the  heir  at  law  was,  that  there  was  no  case  in  which 
the  heir  at  law  Was  put  to  his  election  as  to  estates 
which  came  to  him  as  heir.  This  was  strongly  urged, 
and  the  case  was  distinguished  from  cases  of  express 
conditions ;  and  it  was  neatiy  argued,  that  there  were 
three  requisite  to  a  devise ;  1st,  age ;  Sd,  possession  ; 
and  8d,  three  witnesses ;  and  that  any  will  in  which 
any  of  these  was  wanting  was  void,  and  not  a  case  of 
election.  Well,  here  the  second  was  wanting,  and  tlie 
question  of  election  could  not  arise  any  more  than  if 
the  devisor  had  been  an  infant.  On  the  other  side, 
it  was  insisted,  that  there  being  no  disability  in  the 
person  of  the  devisor,  this  was  a  case  of  election. 
Suppose  a  legacy  to  be  given  to  a  stranger,  and  a 
legacy  to  the  heir,  and  a  devise  of  the  stranger's  es- 
tate to  a  third  person ;  that  it  was  said  wfts  a^  case  of 

(f)  Sec  4  Ves.  Jun.  235—237.      'K.' 

It  was  settled  that  the  heir  could  not  be  put  to  hiff  eiection  without 
an  expresB  condition*  and  you  cannot  presume  a  condition.  Express 
conditions  were  not  like  this  case.  MS. 
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dection.  Then  suppose  the  testator  to  purchase  the 
estate,  how,  it  was  asked,  could  that  be  said  not  to  be 
a  case  of  election.  Lord  Chancellor  Ersldne  deter- 
mined that  the  heir  should  be  put  to  his  election(^), 
and  his  decree  has  been  affirmed  in  tho  House  of 
Lords«). 

A  person  is  never  put  to  his  election  till  the  funds 
are  clearly  ascertained,  so  that  he  may  know  exactly 
what  he  is  to  receive  as  a  compensation  for  that  which 
he  gives  up(i/)(l) ;  and  the  party  may  file  a  bill  to  have 
the  state  of  the  fund  ascertwied(a:).  Where  the  state 
of  the  fund  is  free,  and  the  party  has  acquiesced  a 
long  time,  he  will  be  held  to  have  elected,  although 
he  has  not  expressly  done  so(y)(9) ;  but  where  the 
fund  is  embarrassed,  a  long  acquiescence  has  been 
held  not  to  bind  the  claimant(z),  and  a  fortiori^  the 
mere  receipt  of  gifls  under  the  will  for  a  short  pe- 
riod wBl  not  have  that  effect(a)(8) ;  and  where  a  widow 
released  her  dower,  and  elected  to  take  under  her 
husband's  will,  and  the  provision  for  her  was  after- 
wards claimed  by  creditors,  she  was  allowed  to  resort 
to  her  dower,  notwithstanding  her  election(&)(4). 


{*)  ThellusBon    v.  Woodford,  (z)  Beaulieu  t;.  Lord  Cardigan, 

1806,  MS.  13  Ves.  Jun.  209.  Ambl.  533,  6  Bro.  P.  C.  232;  see 

Rendlcsham  v.  Woodford,  1  1  Ves.  Jun.   172,  336 ;  Yate  v, 

Dow.  249.  Mosely,  5  Yes.  Jun.  483, 484. 

(tt)  Wake  V.  Wake,  1  Yes.  Jun. ;  (a)  Wake  v.  Wake,  1  Yes.  Jun. 

and  see  2  Yes.  Jun.  370.  335  ;  Rumbold  v.  Rumbold,  3  Yes. 

(x)  Butricke  v.  Broadhursi,  1  Jun.  65 ;  see  Stratford  v.  Powell, 

Yes.  Jun.  171 ;  3  Bnj.  C.  C.  88.  1  Ball  &  Beat  1. 

iy)  Butricke  v.  Broadhurst,  vbi  (6)  Kidney  v.  Cousmaker,  12 

ntp.  Ardesoife  t.  Bennet,  2  Dick.  Yes.  Jun.  136. 
463. 

[(1)  Per  TucKjm  J.  3  Hen.  &  Mont  340,  aitiog  a  nomber  of  mUmrities.] 
[(S)  Fan  OrdbnT.  rofiOrdbi,  10  JobM.  Rep.  SO    See  0*2lrMco/ ▼.  ^<(f«r,  S  Detans. 
ClM.Kep.a95.] 
[(3^  SeeandeoDiider  Snelgrtive  ▼.  Aw^row,  4  Denoi.  Cha.  Bep.  874.] 
[(4)  Girt«fatT.  Calle0'«A«irf,8Ik«»i.GluuBcp.53.] 
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If  the  party  has  mortgi^ed  the  interest  he  takes  in 
his  own  right,  and  then  is  suffered  to  elect  to  take 
under  the  will^  the  mortgage  must  be  satisfied  out  of 
the  interest  provided  for  him  by  the  win(c). 

Where  the  claimant  is  an  infant,  or  feme  covert; 
it  is  usually  referred  to  the  master,  to  see  which  is 
most  for  their  benefit,  to  take  under  or  against  the 
will,  but  where  the  interest  9ven  by  the  will  is  mani- 
festly a  better  interest  no  reference  will  be  roade(i{). 

Where  a  person  elects  to  take  in  opposition  to  Ae 
will,  the  interest  ^ven  to  him  yhU  be  applied  i& 
compensation  of  the  disappointed  devisee8(f).  But 
the  estate  thus  taken  in  opposition  to  the  will  of  coarse 
vests  in  the  party,  with  all  the  legal  consequences  at* 
tached  to  it.  Thus  where  a  tenant  in  teil  devised 
away  the  estate,  and  gave  the  issue  in  tail,  who  was 
a  married  woman,  and  also  her  husband,  other  bene- 
fits by  his  will,  she  elected  to  take  her  estate-tail  in 
opposition  to  the  will,  but  her  husband  of  course  tool^ 
under  the  will,  then  his  vrife  died,  and  be  entered  as 
tenant  by  the  curtesy ;  and  it  was  contended,  thirf 
as  he  took  under  the  will  he  could  not  claim  in  oppo* 
sition  to  it ;  but  it  was  ruled,  that  his  wife  took  the 
estate  with  all  its  legal  incidents,  and  that  consequently 
he  was  entitled  to  be  tenant  by  the  curtes/  in  r^t 
of  her  seisin,  although  he  claimed  under  the  will  in 
his  own  right(X). 

Closely  allied  to  election  is  the  doctrine  of  satis- 

(c)  Rumbold  v.  Rumbold,  3  Yes,  Ves.  Jun.  627. 

Jun.  65,  (f)  Lady  Cavan  v.  Pultenej,  2 

({Q  Wilson  V.  Lard  John  Towns-  Yes.  Jun.  544;  3  Yes.  Jan.  384; 

hend,  2  Yes.  Jan.  693.  see  Brodie  v.  Bairy,  2  Yes.  k 

(e)  See  before,  and  Anon.  Oilb*  Bea.  I£r. 
Bq.  Rep.  15 ;  Ward  v.  Bavgh,  4 
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foctioo:  Where  the  interests  of  the  objects  of  the 
power  are  satisfied  t^y  the  donee  of  the  power,  their 
claim  on  the  fund  ceases(g).  As  this  question,  how- 
ever, seldom  arises  upon  powers,  and  the  doctrine  of 
satisfaction  is  already  discussed  by  other  writers,  I 
shall  not  stop  to  inquire  what  is  in  equity  deemed  a 
dgH^fiictioa.  But  it  may  be  remarked  that,  as  in  cases 
of  election,  so  in  cases  of  satts&ctioo,  parol  evidence 
is  aduiissiUe  to  sbow  that  the  testator  considered  the 
property  sofcyect  to  the  power  as  part  of  his  own  pro- 
perty(A)«  And  to  create  a  case  of  satisfaction  a  gift 
oust  move  from  the  person  himself.  Therefore,  if 
a.  man  bating  a  charge  on  his  estaite,  and  also  a  power 
over  his>  wife's  estate,  both  in  favour  of  his  child^  ap- 
point a  sum  to  be  paid  to  the  child  out  of  his  wife's 
estate^  in  sattsfaetioa  of  the  cbaiige  on  his  own,  the 
declaration  aa  to  the  satisfaction  will  be  entirely  void(i). 
SaMactioa  can  never  be  presumed  where  the  inten- 
tion of  the  donor  is  expressly  stated,  as  where  a  man 
l»y  bis  will  appoints  a  portion  undei  a  power,  and 
9*08  an  annuity  otit  of  his  own  property  to  the  same 
duld,  and  then  upon  marriage  gives  the  child  a  por- 
tion, which  he  declares  to  be- in  satisfaction  of  the  an- 
miitgr  given  by  the  will,  no  presumption  of  satis&c- 
tion  cao  be  raised  as^  to  the  portion  appointed  under 
tbe  power(AO. 

(jr)  Snith  V.  Lord  Cameiford*  Deniscui,  GVes.  Jun.  309. 

£  Vcs.  Jun.  698 ;  Folkes  v.  West-  (i)  Roberts  v.  Dixall,  2  Eq.  Ca- 

cm,  9  Ves.  Jun.  456,  sec  post, ;  Ab.  668,  pi.  19.    See  the  case  ia 

Savage  v.  Carroll,  1  Ball  &  Beat  ch.  9,  s.  8,  tn/ro. 

265.  (*)  Burg^  it  Mawbej.  10  Ves. 

(A)   Hinchlifie  v.  Hinchliffe,  3  Jun.  319. 
Vea.  JuB.  516 ;  a&d  sec  Dvuce  v. 
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Section  IIL 


OF    NON-EXECUTIOK. 

Some  of  the  cases  in  the  preceding  section  are,  in 
strictness,  cases  of  non-execution,  ^ere  the  ranaio- 
der-nnan  is  compelled  to  make  good  the  dispontion, 
on  the  ground  of  fraud  or  election ;  but  putting  aade 
these  cases,  althou^  eqinty  will,  as  we  have  seen, 
in  favour  of  a  purchaser,  creditor,  wife  or  child,  sup- 
ply the  defective  execution  of  a  power,  yet  it  is  an  im- 
mutable rule,  that  a  non-execution  diall  never  be 
aided(a).  it  is  no  ground  for  relief  that  the  party  in- 
tended to  exercise  his  power,  but  was  prevented  by 
sudden  death(d).  We  have  seen,  that  where  a  man 
has  a  general  power  of  appointing  a  fund,  and  he  ex^ 
erdse  the  power  in  &vour  of  a  volunteer,  equity  will 
in  exclusion  of  the  appointee,  seize  upon  the  find  as 
assets  for  the  payment  of  the  debts  of  the  perBon  exe- 
cuting the  power,  but  if  the  party  will  not  execute  tiie 
power,  the  Court  cannot  compel  him  to  do  so,  nor 
can  it  affect  the  fund  sutgect  to  the  powen  in  favour  of 
the  creditors,  for  that  would  be  against  the  nature  o( 
a  power  which  is  left  to  the  free  ynll  and  election  of 
the  party  to  execute  it  or  not,  for  which  reason  equity 
vnH  not  say  he  shall  execute  it,  or  do  tfiat  for  him 
which  he  does  not  think  fit  to  do  himself|;c).    This 

(a)  ArundeU  v.  Fhilpot,  2  Vera.  (6)  See  Pigott  v.  Penrice,  Com. 

69 ;  Tomkyn  v.  Sandjs,  2  P.  Wms.  £50 ;  Gilb.  Eq.  Rep.  isa. 

29B,  n.  WUm.  23 ;  BuU  v.  Vardy,  (c)  Per  Master  of  the  RoUs^  in 

1  Yes.  Jun.  272.  Toilet  v.  Toilet.  2  P.  Vims.  489. 
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may  seem  raiher  a  refined  distinction,  but  it  is  well 
established((/). 

But  in  laying  down  this  broad  rule,  we  must  be 
careful  to  distinguish  between  mere  powers,  and 
powers  in  the  nature  of  trusts.  The  distinction  be- 
tween a  power  and  a  trust  is  marked  and  obvious. 
"  Powers,"  as  Lord  C.  J.  WImot  has  saidCe),  "  are 
ne?er  imperative :  they  leave  the  act  to  be  done  at 
the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  upon  the 
ooBsdence  of  the  party  intrusted."  But  sometimes 
trusts,  and  powers  are  blended ;  a  man  may  be  in- 
vested  with  a  trust  to  be  effected  by  the  execution  of 
a  power  given  to  him,  which  is  in  that  case  impera- 
tive ;  and  if  he  refuse  to  execute  it,  or  die  without 
havii^  executed  it,  equity,  qn  the  general  rule  that  the 
trast  is  the  landfX)*  wi}l  carry  the  trust  into  execu- 
tion at  the  expense  of  the  remainder*man,  and  with^ 
out  any  regard  to  the  person  in  whose  favour  it  is  to 
be  executed,  bdng  a  mere  volunteer,  and  not  a  pur- 
chaser, creditor,  wife  or  child,  This  is  the  case  where 
^  power  is  given  by  a  will  to  trustees  to  sell  an  estate, 
and  apply  the  money  upon  trusts.  The  power  is  in 
the  nature  of  a  trust.  The  legal  estate,  until  the  exe- 
cution of  the  power,  of  course  descends  to  the  heir  at 
law(^),  and  if  the  power  be  defeated  at  law  by  the 
death  of  the  person  to  whom  it  was  given,  the  legal 
estate  would  remain  in  the  heir  at  law  for  his  own 

(d)  Holmes  v.  Coghill,  7  Yes.  Blackst  16£,  per  Lord  Mansfield* 
Jim.  499 ;  12  Yes.  Jun.  206 ;  Hixon  {g)  Warneford  t;.  Thompson,  3 
r-'OHvcr,  13  Yes.  114,  Yes.  Jun.  513 ;  Hilton  v.  Kenwor- 

(e)  lYilm.  23.  thy,  3  East,  553 ;  and  see  Co.  Litt 
40  See  Burgess t;.VVlieate,lW.    236a. 

3h 
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benefit;  but  equity,  acting  upon  the  trust,  vnH  com- 
pel the  heir  to  join  in  the  sale  of  the  estate  for  the 
purposes  designated  by  the  testat6r(A) ;  and  on  the 
same  principle,  the  same  equity  is  extended  to  those 
cases,  where,  although  in  words  a  power  is  given,  it 
never  arises,  because  the  testator  has  omitted  to  ap- 
point some  person  to  execute  it(i). 

In  Savage  t.  GarrolKA:),  by  artides  previous  to  a 
marriage^  for  the  strict  settlement  of  an  estate,  it  was 
agreed,  "  that  the  settlement  should  contain  a  danse 
empowering  the  husband  to  charge  10002.  for  the 
younger  children  of  the  marriage."  Lord  Manners 
seemed  to  be  opinion,  that  if  the  Court  had  been 
called  upon  to  direct  the  execution  of  a  settlement 
pursuant  to  the  articles,  the  Court  Would  insert  a 
clause  to  charge  the  estate  as  a  provision  for  the 
younger  children,  with  a  power  only  to  the  father  to 
apportion  the  shares. 

The  question,  whether  a  power  is  amply  su^,  or 
a  power  in  the  nature  of  a  trust,  frequently  arises  on  a 
power  to  appoint  to  children(/).  In  Brown  v.  Bji^m\ 
Lord  Eldon  stated  the  principle  of  all  the  cases  on 
this  subject  to  be,  that  if  thepoweris  apowerwUcbit 


(A)  Garfoot  v.  Garfoot,  1  Cha.  Cha.  Ca.  ir6;  1  Cha.  Rep.  149  s 

Ca.    35  ;    Gwilliams  v.  Howell,  2  Freem.  134 ;  1  Lev.  304,  which 

Hard.  204 ;  Auby  v.  Doyl,  1  Cha.  was  against  the  trust,  tat  rerersed 

Ca.  180,  cited,  reported  in  1  Cha.  in  Dom.  Proc ;  and  see  Carvill  «> 

Rep.  89,  nom.  Amby  v.  Gower ;  Carvill,  2  Cha.  Rep.  156. 

and  see  Witchcotv.  Souch,  1  Cha.  {k)  I  Ball  &Beat.  265. 

ftep.  97.  (/)  See  Jones  v,  Clough,  2  Yes. 

(t)  Hyer  v,  Wordale,  2  Freem.  367 ;  and  see  5  Ves.  Jun.  856. 

135,  cited;  Locton  v.  Locton,  2  (m)  8  Yes. Jan. 574. 
Freem.  436;  Pitt  v.  Pelham,  1 
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k  the  duty  of  the  party  to  execute,  made  bis  duty  by 
Ac  requisition  of  the  will,  put  upon  him  as  such  by 
the  testator,  who  has  ^ven  faim  an  interest  extensive 
enough  to  enable  him  to  discharge  it,  he  is  a  trustee 
for  Hie  exercise  of  the  power,  and  not  as  having  a 
^retion  whether  he  wOl  exercise  it  or  not ;  and  the 
Court  adopts  the  prindDiple  as  to  trusts,  and  will  not 
pennit  his  negligence,  accident,  or  other  circumstances, 
to  disappoint  the  interests  of  those  for  whose  benefit 
he  is  odled  upon  to  execute  it(l). 

In  Harding  v.  61yn(n),  Harding  devised  certain  ar- 
ticles to  hfe  wife,  ^  but  did  desure  her,  at  or  before  her 
death,  to  give  the  same  unto  and  amongst  such  (tffds 
own  relations  as  shQ  should  think  most  deserving  and 
spprave  of.''  The  Master  of  the  Rolls  held  this  to 
be  a  trust  for  the  relations  in  de&ult  of  apjpointment. 
He  said  that  it  operated  as  a  trust  in  the  vnfe,  by  way 
of  power,  of  naming  and  apportioning,  and  her  non- 
performance of  the  power  should  not  make  the  devise 
vad,  but  the  power  should  devolve  on  the  Court. 

So  Ukio)  Brown  v.  Higgv,  a  leasehold  estate  wbs  her 
qoeathed  to  A ;  and  after  directing  him  to  pay  certain 
sums,  the  testator  empowered  him  to  employ  tiie  re- 
aidue  of  the  rent  '^  to  sudi  children  of  my  nephew 
Samuel  Brown,  as  the  said  A  shdi  think  most  deserv- 
ing, and  that  will  make  the  best  use  of  it ;''  and  this 
was  considered,  in  default  of  appointment,  as  a  trust 
for  all  the  children.    This  decree  was  aflfirmed  by 

(n)  1  Atk.  469 ;  S.  C.  stated  from  the  Regbter's  book,  5  Yes.  Jun. 
501 ;  8  Ves-  Jun.  571,  from  Mr.  Joddrell's  note.  Birch  v.  Wade,  3 
Vcs.  &Bca.l98. 

(0;  Brown  v.  Higgs,  4  Ves-  Jun.  708. 

[  (i)  Sm  the  oote  to  Ofitake  t.  Qrmkt'MBx,  I  DeiMf.  Cba.  Rep.^5.] 
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Lord  Alvanley,  M.  R.,  on  a  rehearing(/7),  and  also  by 
Lord  Eldon,  upon  an  appeaKg),  and  has  since  been 
confirmed  in  the  House  of  Lords, 

But  very  nice  distinctions  are  taken  in  these  cases. 
Thus,  in  the  Duke  of  Marlborough  u  Godolphin(r), 
A  devised  a  legacy  of  80,000/.  to  his  wife  for  Mfe, 
"  and  after  her  decease  to  be  divided  and  distributed 
to  and  amongst  such  of  his  children,  and  in  such  man- 
ner and  proportion,  as  she  by  any  deed,  iyc.  should 
direct  and  appoint,  and  for  no  other  purpose  what- 
ever." Lord  Hardwicke  held  it  to  be  a  mere  power, 
and  not  a  trust  for  the  children  in  default  of  appoiot- 
inent(5).  He  appears  to  have  drawn  a  distinction  be- 
tween a  bequest,  '^  amongst  my  children  as  A  shall 
appoint,''  which  he  considered  as  a  frust,  and  a  be* 
quest  amongst  such  of  his  children,"  ^c.  which  he 
held  to  be  a  mere  power.  He  considered  the  power 
in  the  principal  case  as  given  to  secure  her  tbe  re- 
spect of  her  children.  In  Brown  v.  Hi^s,  upon  the 
appeal.  Lord  Eldon  observed,  that  the  Duke  of  Marl- 
borough V.  Lord  Godolphin  was  certainly  very  fiflfi- 
cult  to  reconcile  with  Hoarding  v.  Glyn,  or  with  the 
case  before  him.  But  the  question  was  not  whether 
one  case  was  to  be  reconciled  with  others,  but  whether 
all  the  cases  had  gone  upon  a  principle  which  professed 


(p)  5  Ves.  Jun.  495.  (r)  Duke  of  Marlborough  t.  Go- 

(q)  8  Ve8.  Jun.  561 ;  and  see  dolphin^  2  Ves.  61 ;  5  Ves.  Jan. 

Paul  o.Compton,  ibid.  375;  Cruwjs  506,  stated  from  Reg.  Lib.  S.  C 

t?.  Colmon,  9  Ves.  Jun.  319;  and  MS. 

Madoc  V,  Jackson,  2  Bro.*  C.  C.  («)  And  see  Bull  v.  Vardy,  1 

588,  and  4  Ves.  Jun. .  792,  n.  (a) ;  Ves.  Jun.  270 ;  Target  v.  Gaunt,  1 

Davy  V.  Hooper,  2  Vem.  665 ;  1  P.  WqlS.  432. 

Bro.  P.  C,  351. 
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to  save  whole  Hardiog  v.  Glyn.  Lord  Hardwicke,  in 
the  Duke  of  Marlborough  v.  Lord  Grodolphin,  did  not 
say  that  where  there  is  a  power,  and  it  is  made  the 
duty  of  the  party  to  execute  it,  and  he  would  not  ex- 
ecute it,  in  such  a  case  this  Court  would  not  act ;  but 
he  collected  from  the  scope  and  object  of  the  disposi- 
tion in  that  case,  taken  altogether,  the  opinion,  that  it 
was  a  case  in  which  the  person  having  a  power  to  dis- 
pose of  the  sum  of  80,ooo2.  had  a  mere  power,  not 
dothed  with  any  duty  requiring  her  to  execute  it;  and 
therefore  as  to  what  was  not  disposed  of,  the  Court 
could  not  interfere  (/).  In  another  passage  his  Lord- 
ship said  that  the  case  of  Harding  v.  Glyn  could  not 
be  got  rid  of  by  saying  it  was  a  singular  case,  and  that 
it  was  difficult  to  reconcile  all  subsequent  cases  with 
it ;  for  that  case  had  been  treated  as  a  clear  authori- 
ty, probably  for  the  whole,  certainly  by  his  own  expe- 
rience, for  a  very  considerable  part  of  the  time  elapsed 
since  tfiat  judgment  was  pronounced. 

In  the  before-mentioned  case  of  Brown  v.  Higgs 
one  estate  was  devised  ^^  to  one  of  the  sons  of  my 
nephew,  Samuel  Brown,  as  he  shall  direct  by  a  con- 
veyance in  his  life-time,  or  by  his  will."  This  point 
did  not  call  for  a  decision,  but  Lord  Alvanley  seemed 
to  think  it  a  mere  power.  Lord  Eldon's  opinion  can- 
not be  easily  ascertained  {u). 

There  is  a  class  of  cases  where  the  bequest  is  con- 
sidered not  as  a  power  in  the  nature  of  a  trust,  but  as 
a  power  with  a  bequest  over  to  the  object  of  it,  in  de- 
fault of  appointment,  by  imiMcation.  In  many  in- 
stances it  is  difficult  to  distinguish  the  cases. 

(0  8  Ve«.  jttii.  569,  570.  (tO  8  Vc»-  jun-  576. 
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Tbus^  in  Mason  v.  limbeiy  <x)/a  bequest  to  j9  fiw 
life,  whom  the  testator  '^  desired  at  his  death  to  give 
it  amoogst  his  childreo,  and  the  children  of  bis  said 
daughter,  as  he  should  think  fit,"  was  holden  by  Lord 
Talbot  to  be  a  devise  to  the  children  in  default  of  ap* 
pointment,  and  the  children  were  accordin^y  decreed 
to  be  entided  to  the  fiind,  although  A  died  in  die  life- 
time of  the  testator.  And  tibere  are  other  otses  to  tbe 
same  effect  (y). 

(x)  T.  Terra,  1734,  MS.  Taunt  2^9 ;  Witts  v.  Boddingkn, 

(y)  Davy  v.  Hooper,  2  Vem.  3  Bro.  C.  C.  95;  5  Ves.  jmu  503, 

665;  MadaisoQ  V.  Andrew,  iVes.  stated  from  lib.  B^.;  Rttdii% 

57;  Hockley  v.  Mawby,  1  Ves.  |Uade»  5Ves.jan.744;IiQD2a«t 

jim.  143;  Morgau  v.  Sttmuui»  1  v.Broom»  7  Ves^jun.  124. 
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CHAPTER  Vn. 

(fidiefagMkui  tit  A^tud  E^wuthn  of  Powen. 


SfiCTIOH  I. 

OP  VOID  EXEOUnONS  BT  THE  OENEHAL  RULE  OF  LAW. 

In  the  last  chapter  we  considered  in  what  cases  a 
d^edme  execution  of  a  power  would  be  supported,  and 
we  are  now  to  inquire  in  what  instances  the  actual 
execution  of  a  power  may  be  set  aside,  although  the 
solemnities  required  by  the  deed  creating  the  power 
have  been  duly  adhered  to.  This  our  present  inquiry 
may  be  di^ded  into  two  branches:  l.  Where  the  in- 
strament  may  be  avoided  at  law.  «.  Where  equity 
only  can  relieve. 

And  first,  an  instrument  executed  under  a  power 
may  be  avdded  at  law  on  the  same  grounds  as  deeds 
iQ  generat  may.  To  enter,  into  the  consideration  of 
aH  the  rules  on  this  head  would  be  an  unpardonable 
^^resslon,  but  their  leading  features,  with  reference 
to  cases  lilcely  to  arise  upon  the  execution  of  powers, 
may,  perhaps,  without  impropriety,  be  here  stated.—. 
They  form  a  link  in  the  chain  of  our  sulg'ect. 
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If  then  an  iQStrument  be  altered  by  rasure  or  oth»- 
vase,  in  a  material  part,  by  the  persoa  fidr  whose  bene- 
fit it  was  intended,  the  deed  becomes  absolutely  vokl(a). 
The  opinion  formerly,  was  that  a  rasure  by  a  Granger 
would  have  the  same  operation  (b)i  but  it  hath  lately 
been  very  properly  dedded  otherwise(c);  for  it  should 
seem  that  the  true  ground  of  the  rule  is  the  fraud  of  the 
party  interested.  And  since  the  statute  of  franMd)  the 
mere  cancellation  of  an  instrument  will  not  defeat  the 
estate  created  by  it(tf);  and  even  if  the  instrument  would 
from  its  nature  be  revoci(ble  by  canceUation,  yet  if  die 
canceUatioh  be  made  through  a  mistake  in  &cts,  or 
even,  it  is  said,  through  a  mistake  in  lawj  the  mistake 
will  annul  the  cancellation  (f). 
\  If  a  power  be  executed  as  a  consideration  for  sti- 
fling a  prosecution  for  perjury,  the  execution  is 
'merely  void:  non  est  factum  may  be  pleaded  to  the 
deed  at  law,  and  the  special  matter  given  in  evi- 
dence (g);  although  the  opinion  formerly  was,  that 
equity  only  could  relieve  where  the  consideration 
did  not  appear  on  the  face  of  the  deed.  So  an  ex- 
ecution of  a  power,  as  an  inducement  to  a  woman 
to  live  with  the  party  in  a  state  of  prostitution,  is 
void  (h);  but  where  it  is  a  compensation  for  the  loss 

(a)   Whelpdale^s  case,  5  Rep.  Leach  v.  Leach,  £  Cha.  Rep.  52, 

119,  a.  which  was  before  the  statute. 

(6)  Pigot's  case,  1 1  Rep.  27,  a.  (f)  Perrott  v.  Perrott,  14  East, 

(c)  Henfree  9.  Brdmley,  6  East,'  423;  Bed  qu. 

310;    see  French  v.  Patton,  .9  (^)  Collins  v.  Blantern,  2  WUs. 

East,  351.  347;  and  see  Edgecombe  v.  Rodd, 

{d)  29  Car.  II.  c.  3,  s.  3.  5  East,  294. 

(e)  M'Oennis    v.    M'CuUough,  (A)  Walker  v.  Perkins,  3  Bw- 

Gilb.  Eq.  Rep.  235 ;  Roe  v.  Archp.  1568. 
tf  York,  6  East,  86;   and  see 
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of  virtue  after  cohabitation,  or,  as  it  is  termed,  prct- 
tmum  pudicUict^  the  consideration  is  good,  and  the 
deed  cannot  be  avoided(0(i),  unless  the  man  was 
married  at  the  time  of  tlie  cohabitation,  and  the  wo- 
man was  aware  of  this  fact(A:),  or  unless  according  as 
it  should  seem  to  Lord  Hardwicke's  opinion,  the  wo- 
man was  previously  to  the  intimacy  a  prostitute(0 ; 
bat  in  a  later  case,  Lord  Camden  held,  clearly  that 
there  was  no  principle,  even  in  equity,  which  says  a 
man  may  not  make  a  voluntary  provision  for  a  com- 
mon prostitute,  and  he  made  a  decision  accordingly, 
in  a  case,  the  circumstances  of  which  were  well  cal- 
culated to  put  the  rule  to  the  test(m) ;  and  Lord  Cam- 
den's opinion  has  been  confirmed  by  a  decision  of  the 
Court  of  £xchequer(n).  And  in  like  manner  the 
deed  may  be  av<Hded  whenever  the  consideration  for 
executing  it  is  such  as  the  policy  of  the  common  law 
rejeets,  or  as  the  statute  law  forbids. 

If  tiie  deed  be  executed  under  duress,  it  is  voidable, 
but  not  actually  void;  consequently  the  party  may 
avoid  it  by  special  pleading,  but  cannot  plead  non  est 
factum^  and  give  the  special  matter  in  evidence(o). 

There  are  only  two  other  cases  which  I  shall  here 
notice— drunkenness  and  lunacy.  As  to  drunken^ 
ness,  the  distinction  seems  to  be,  that  the  instrument 
cannot  be  relieved  against  unless  the  party  was  drawn 

(i)  Marchioness  of  Anandale  v.  (I)  See  Clarke  v.  Periam,  2  Atk. 

Harris,  2  P.  Wms.  432;  Turner  333,  337. 

V.  Vaughan,  2  Wils.  339 ;  Hill  v.  (m)  Hill  v.  Spencer,  Ambl.  641. 

Spencer,  Ambl.  641.  (n)  Gray  v.  Mathias,  5  Ves. 

(t)  Priest  V.  Parrot,  2  Ves.  160 ;  Jun.  287. 

and  see   Lady  Cox's  case,  3  P.  (0)  See  Bull,  N.  P.  172. 
Wms.  340. 

[(1)  1  Johni.  Chi.  Rep.  337, 83S.  Per  Keitp,  Chancellor.] 

3  I 
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into  drink  through  the  management  or  contrivance  of 
him  who  gained  the  deed(p),  in  which  case  the  deed 
is  absolutely  void,  both  at  law  and  in  equity,  and  con- 
sequently non  est  factum  may  be  pleaded  to  it  at  law, 
and  the  drunkenness  by  the  fraud  of  the  plaintiff  may 
be  given  in  evidence(^). 

As  to  lunacy,  although  the  deed  may  be  set  aside 
by  the  committee  of  the  lunatic,  or  by  his  heirs  after 
his  death  ;  yet  is  incontrovertibly  established  that  the 
party  himself  cannot,  after  he  has  recovered  his  seTOe«, 
plead  his  lunacy  in  avoidance  of  the  deed(r).    But  a 
distinction  has  been  established  by  the  case  of  Yeates 
V.  Boen(5),  which  does  not  appear  to  have  been  at- 
tended to  by  writers  on  this  subject,  although  they  re- 
fer  to  the  case.     To  debt  upon  articles  the  defendant 
pleaded  non  est  factum^  and  upon  the  trial  offered  to 
give  the  lunacy  in  evidence.  The  Chief  Justice  thought 
it  ought  not  to  be  admitted,  upon  the  rule  in  Beverley's 
case,  that  a  man  shall  not  stultify  himself ;  but  on  the 
authority  of  Smith  v.  Carr,  6th  July  1728,  where  Chief 
Baron  Pengelly  in  the  like  case  admitted  it,  and  on 
considering  the  case  of  Thompson  v.  Leach,  the  Chief 
Justice  permitted  it  to  be  given  in  evidence,  and  the 
plaintiff  upon  the  evidence  became  nonsuit.    Now 

(p)  Johnson  v.  Medlicott,  3  P.  (jq)  Cole  v,  Robbins,  BiiU,N.P. 

Wms.  131,  n.  which  is   opposed  172. 

to  Pitt  1?.  Smith,  3  Camp.  Cm  35 ;  (r)  Beverley's  case,  4  Rep.  12S, 

Fenton  v,  Holloway,  1  Stark.  126 ;  b. ;  Stroud  ».  Marshall,  Cro.  Bo. 

see  Butler  r.  Mulvihill,  1  Bligh,  398. 

137.  (s)  Yates  v.  Boen,  2  Str.  llOi 

[(l)  Per  Dksaussure,  ChanoeHor,  4  Desaui.  Clw.  Rrp.  364.  Jmofd  t.  i5P»dh»m,t 
Munt.  15,  />/.  1.  Campbell  ei  al  ▼,  Ketchum  etalX  Bibb's  R»  p.  406.  Curtu  t.  -M,  ' 
South.  Rep.  361.  Where  also  the  siHte  of  intoxictttion  is  so  extreme  ai  to  deprive  a  lusa  ^ 
his  reason,  it  would  invalidate  any  deed  obtained  from  him  w^ile  in  that  ttate.  ^mM  v. 
Hickman^  6  Monf.  15,  pi.  2.  Wcuk  el  al.  v.  Colvert,  8  Rep.  Coaat.  Court  of  S»Mtk  Cmf 
Una,  27.    King't  ex,  ▼*  Brtfoni't  ex.  8  Hay  w.  Rep.  894.] 
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the  history  of  the  revolution  in  this  branch  of  law  is 
thfe;  when  Beverley's  case  was  decided,  it  was  holden 
that  deeds  executed  by  lunatics  were  voidable  only, 
but  not  actually  void,  and  therefore  they  could  only  be 
set  a^de  by  special  pleading,  and  by  the  rule  of  law 
the  party  could  not  stultify  himself.  And  Mr.  Justice 
Blackstone,  following  the  old  rule,  has  laid  it  down 
that  deeds  of  lunatics  are  avoidable  only,  and  not  ac- 
tually void(/).  But  in  Thompson  r.  Leach,  this  dis- 
tinction was  solemnly  established,  that  a  feoffment 
with  livery  of  seisin  by  a  lunatic  because  of  the  so* 
lemnity  of  the  liveiy,  was  voidable  only  ;  but  that  a 
bargain  and  sale,  or  surrender,  b^c.  was  actually  void(e/). 
This  therefore  was  the  ground  of  the  dedsion  in  Yates 
u  Boen.  When  the  Chief  Justice  remembered  that 
an  innocent  conveyance,  or  a  deed  by  a  lunatic,  was 
merely  void,  he  instantly  said  that  non  e^  factum  might 
be  pleaded  to  it,  and  the  spedal  matter  given  in  evi- 
dence;  and  this  applies  strictly  to  deeds  executing 
powers.  But  in  the  case  of  a  feoffment  with  livery 
of  seisin,  the  rigorous  rule  of  law  still  prevails,  and 
the  party  cannot  stultify  himself(i). 

(0  2  Comm.  291.  (u)  Comb.  468. 


Section  II. 

OF   "VOID    EXBCUTIONS    IN    EQUITY    ONLY. 

But  there  are  some  cases  which  a  court  of  law 
cannot  reach.  This  happens  where  the  power  is  duly 
executed  according  to  the  terms  of  it ;  but  there  is 

r(t)  But  tee  n^ebttcrr,  WoodfM^S  Day's  Bep.90.] 
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some  bargain  behind,  or  some  ill  motive,  which  ren* 
ders  the  execution  fraudulent,  and  will  enable  equity 
to  relieve.  It  vcere  difficult  to  draw  the  precise  line 
between  the  jurisdiction  of  law  and  equity  on  this  head. 
The  substantial  ground  upon  wnich  equity  maintains 
almost  an  exclusive  jurisdiction  in  cases  of  fraud  is, 
that  it  is  enabled  to  mould  and  cut  down  the  fraudu- 
lent instrument  according  to  good  conscience;  whereas 
a  court  of  law,  if  it  take  conuzance  of  the  sutgect,  roust 
entirely  defeat  the  instrument :  it  cannot  muntain  the 
execution,  so  far  as  it  is  within  the  meaning  of  the 
power,  and  set  it  aside  so  far  only  as  it  is  a  fraud  on 
the  authority ;  but  where  the  execution  is  altogether 
a  fraud  on  the  power,  it  may  be  asked,  why,  if  yoo 
can  once  attack  a  deed  executed  under  a  power  on 
the  ground  of  fraud,  may  not  that  fraud  beestaMisbed 
at  law  as  well  as  in  equity  ?  For  this  the  case  of  Col- 
lins V.  Blantern(a)  is  a  strong  authority.  It  is  not  im- 
possible that  it  may  be  established,  that  whatever  is 
a  totdWy  fraudulent  execution  of  a  power  may  be  take/i 
advantage  of  in  either  court.  It  has  never  been  de- 
cided that  a  court  of  law  cannot  enter  into  the  consi- 
deration of  the  fraud ;  and  until  Collins  v.  Blantern 
was  decided,  it  was  the  general  opinion  that  a  court 
of  law  would  not  advert  to  a  consideration  unless  it 
appeared  on  the  face  of  the  instrument.  In  the  case  of 
Butcher  r.  Butcher(6),  a  question  arose,  whether,  under 
a  power  to  appoint  to  children,  equity  could  relieve 
against  an  appointment  under  which  a  share  merely  il- 
lusory was  given  to  one  child.  The  Master  of  the  Rolls 
said,  in  terms,  the  power,  though  limited  as  to  objects, 
is  discretionary  as  to  shares.    A  court  of  law  says,  no 

(fl)  CoUins  V.  Blantern,  a  Wils.  S4r. 

(b)  Butcher  v.  Batcher;  9  Yes.  Jon.  S8d ;  and  see  1  Borr.  Id5. 
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object  can  be  excluded ;  but  there  it  stops.  It  does  not 
attempt  to  correct  any  the  extremest  inequality  in  the 
distribution  ;  and  yet  if  that  is  a  fraudulent  execution  of 
the  power,  why  is  it  not  void  at  law  ?  A  fraudulent  act 
has  no  more  validity  in  a  court  of  law  than  in  a  court 
of  equity ;  and  if  it  is  not  a  fraudulent  execution,  up- 
on  what  principle  does  a  court  of  equity  deny  it  effect? 
It  is  sometimes  said,  this  court  interferes  for  the  pur- 
pose  of  carrying  into  effect  the  intention  of  the  party 
creating  the  power,  who  must  have  meant  that  each 
olgect  should  derive  the  same  real  benefit  from  the 
execution  of  the  power.  Now,  every  instrument  must 
receive  the  same  construction  from  every  court.  What- 
ever is  its  true  meaning  must  be  its  meaning  every 
where.  If  then  the  true  meaning  of  the  power,  how. 
ever  discretionary  in  terms,  be,  that  eacli  object  shall 
have  what  is  called  a  substantial  share,  it  is  not  exe- 
cuted  according  to  its  true  meaning,  and  therefore  is  not 
well  executed  by  an  appointment  that  does  not  give 
to  each  object  a  substantial  share.  A  court  of  equity 
may,  in  the  exercise  of  its  own  particular  jurisdiction, 
supply  defects  in  the  execution  of  a  power.  But  I 
cannot  understand  how  the  question,  whether  a  power 
is  well  or  ill  executed,  can  receive  different  determi- 
nations in  different  courts.  If  it  is  not  executed  ac- 
cording  to  its  true  import,  how  can  a  court  of  law  say 
it  is  well  executed ;  and  if  it  is  executed  according  to 
its  true  import,  how  can  a  court  of  equity  say  it  is  ill 
executed? 

Upon  questions  like  that  in  the  last  case,  the  juris- 
^ction  exercised  by  equity  is  infinitely  more  strong  than 
the  common  relief  in  case  of  fraud.  If  a  man,  having  a 
power  to  appoint  to  A  or  JB,  appoint  to  Jl,  in  considera. 
tion  of  a  sum  paid  by  him,  equity  will  relieve  against 
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the  fraud)  aad  the  courts  of  law  would  refuse  to  inter- 
fere, on  the  ground  that  they  have  not  the  same  means 
of  enforcing  the  discovery  of  fraud,  and  of  relieving 
against  it.   But  where,  as  in  Butcher  v.  Butcher,  a  man 
has  a  power  over  a  fund,  which  it  is  admitted  will  at 
law  enable  him  to  give  any  share,  however  triflings  to 
one  party,  and  he  without  fraud  exercise  that  power 
accordingly,  equity,  by  interposing  its  authority,  acta- 
ally  puts  a  different  construction  on  the  instruraeot  to 
what  it  must  receive  in  a  court  of  law ;  and  yet,  if  a 
power  give  a  dear  right  to  appoint  to  several  persons, 
or  to  any  of  them  exclusively  of  the  others,  equity  can 
grant  no  relief  against  the  bona  fide  exercise  of  it  in 
favour  of  some  of  the  objects,  excluding  the  others, 
But  however  strange  this  doctrine  may  seem,  it  is  well 
established  that  where  the  power  does  pot  authorize 
an  exclusive  appointment,  equity  will  relieve  against 
any  appointment  of  an  illusory  share,  although  this 
relief  is  now  very  confined  (c). 
^  I  now  proceed  to  state  the  cases  of  fraud  in  which 
equity  has  relieved:  If  a  person,  having  a  power  of 
jointuring,  execute  it  in  favour  of  his  wife,  but  it  is 
agreed  between  the  parties  that  the  wife  shall  receive 
part  only  of  the  jointure  for  her  own  benefit,  and  that 
the  residue  shall  be  applied  for  the  husband's  benefit, 
equity  will  set  aside  the  execution  of  the  power  so  far 
as  it  is  in  favour  of  the  husband  himself,  on  the  ground 
of  its  being  a  fraud  on  the  power  and  those^  creating 
it  (I).    And  no  confirmation  by  the  wife  after  the  death 

(c)    Vide  ir/ra,  ch.  9,  8.  4. 

(I)  The  late  Mr.  Justice  Ashurst,  whefk  at  the  bar,  said,  arguendo, 
**  Fraud,  particularly  in  the  case  of  powers,  is  cognizable  in  a  court 
of  law ;  Lane  v.  Page,  T.  S7  Geo.  £.  B.  R.  A  power  given  for  one 
purpose  shall  not  be  exercised  for  another,  though  within  the  letter 
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of  the  husband  will  avaO  j  the  ground  of  relief  is  the 
fraud  on  the  remainder-man(i^. 

So  if  there  is  a  power  to  make  a  jointure  under  re- 
strictions, as  iOOl.  a  year  for  every  1,000/.  and  the 
husband  himself  advance  a  sum  of  money  ih  order 
colourably  to  enable  him  to  make  the  latter  jointure, 
the  court  will  reject  such  part  as  is  more  than  propor- 
tional to  the  real  fortune((?).  But  in  these  cases  equity 
will  not  set  aside  the  whole  settlement,  but  merely 
that  part  which  is  infected  with  fraud(X)* 

Again,  where  a  father,  having  an  exclusive  power  of 
a[)pointing  to  diildren,  with  the  consent  of  a  trustee, 
prevailed  on  the  trustee  to  join  in  appointing  the  es- 
tate to  the  youngest  son,  by  representing  the  eldest  as 
undutiful  and  extravagant,  upon  a  bill  by  the  eldest  son 
to  set  aside  the  appointment, it  was  decreed  accordingly, 
upon  proof  of  the  plaintiff  being  dutiful  and  not  extra- 
vagant, and  that  the  father  had  misrepresented  him ; 
and  although  the  trustee's  evidence  was  admitted,  yet 


(d)  Laue  v.  Page,  Arabl.  233.  132;  see  Daubenj  v.  Cockburn,  I 

^Note,  this  was  a  case  of  rank  Mer.  626. 
fraud;  see  Appen.  No.  15;  the        (c)  See  Ambl.  235, 239. 
fiicts  stated  from  Reg.  Lib.  Aleyn        (f)  Lane  v.  Page,  Aleyn  v.  Bel- 

V.  Belchier,  Reg.  Lib.  A.  1757,  fol.  chier,  ubi  mp.  Palmer  v.  Wheeler, 

432  (B) ;  App.  No.  16,  1  Eden,  2  Ball  &  Beat  18 ;  see  Daubenj 

V,  Cockbum,  1  Mer.  626. 

of  the  power,"  1  Blackst.  619.  If  the  court  of  King's  Bench  held  the 
execution  bad  in  Lane  v.  Page,  that  case  woiild  be  an  important  au- 
thority with  reference  to  the  doctrine  discussed  at  the  opening  of  this 
section.  No  notice  is  taken  in  Reg.  Lib.  of  any  proceedings  having 
been  had  at  law ;  and  from  the  circumstance  of  the  plaintiff  at  law 
having  been  also  plaintiffin  equity,  it  would  seem  that  he  did  not  pre- 
vail at  law.  I  have  searched  for  the  case  in  the  King's  Bench  without 
sucpeas. 
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Lord  Hardwicke  refused  to  admit  the  £ither^  evi- 
dence to  prove  the  plaintiff's  undutiiulness  and  extn- 
vagance.  The  power  was  treated  as  a  trust  to  be  exe- 
cuted with  discretion ;  and  the  fitther  being  charged 
with  a  breach  of  trust,  could  not  be  allowed  hiimdf 
to  prove  the  undutifulness  and  extravagancy  of  tui 
son,  upon  which  the  cause  depended(jf)(I). 

So  if  <a  parent,  having  a  power  to  appoint  the  estate 
unto  any  of  his  children,  exdusively  of  the  others, 
appoint  to  one,  upon  a  bargun  made  beforehand  mth 
that  child,  that  he  shall  pay  a  consideration  for  it, 
equity  will  relieve  against  the  appointment(A)  in  M0(t); 
the  same  relief  would  be  administered  even  against 
a  purchaser,  if  he  had  notice  of  the  fraud ;  and  even 
if  he  had  not  notice  of  the  fraud,  yet  if  he  has  not  the 
legal  estate  he  cannot  protect  himself  in  equity.  Tlie 
payment  of  a  money  consideration  cannot  make  a 
stranger  become  the  object  of  a  power  created  in  fr 
vour  of  children.  He  can  only  daim  under  a  vaKd 
appointment  executed  in  favour  of  some  or  ooe  of 


(g)  Scroggs  V.  Scroggs,  AmbL  34 ;  and  see  1  Ves.  Jun.  510. 

272,  App.  No.  17 ;  the  facts  stated  (t)  Daubeny  v.  Cockboro,  1  Mer. 

from  Reg.  Lib.  (2>  626. 

(A)  See  1  vol.  Ca.  and  Ofin. 

(I)  In  this  case,  tiie  reporter  says,  that  Sir  Geo.  Downing  v.  Bagul* 
6di  and  7th  Julj  1753,  was  cited  for  the  plaintiff!  The  case,  how- 
ever,  does  not  relate  to  the  question,  and  must  have  been  cited  nerdj 
to  show  the  effect  of  concealment.  The  case  is  in  Reg.  Lib.  A.  1755» 
fol.  95.  The  facts  in  the  Register's  book  led*  me  to  discover  that  the 
case  is  reported  bj  Ambler  himself,  by  the  name  of  Downing  v.  Town- 
send,  280,  592. 

[(S)  See  Drum  v.  Lettee  of  Sin^itony  6  Binn.  478,  where  the  tetUmooj  of  the  tnttee  vai 
admitted :  tbe  Coart  flud  it  bore  a  ttrODS  retemblaooe  to  Scrogj$  ▼.  Scr^gjt.] 
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the  children(A:).    This  is  a  point  which  dafly  arises  in 
practice.    The  parent  first  sells  the  estate,  and  then 
executes  an  appointment  to  one  child,  in  order  to  ena- 
ble bim  to  malce  a  title ;  and  in  many  instances  pur- 
chasers are  justly  alarmed,  lest,  if  there  should  be  any 
underhand  agreement,  the  transaction  itself  would  be 
deemed  notice  of  the  fraud.    But  where  the  money 
is  paid  to  the  father  and  son,  and  there  is  nothing  to 
show  that  the  son  was  not  to  receive  his  due  propor- 
tion  of  it,  the  purchaser  may  safely  complete  his  con- 
tract, unless  he  has  notice  of  some  underhand  agree- 
.ment    This  was  decided  in  the  late  case  of  McQueen 
t).  Farquhar(2),  where,  under  an  exclusiTe  power  of 
appointment,  a  father  appointed  to  one  son  in  fee, 
and  then  the  father,  and  his  wife  and  the  son,  joined 
in  conveying  to  a  purchaser,  and  the  money  was  ex- 
pressed to  be  paid  to  them  all.    The  title  was  ob- 
jected to  on  the  ground  of  an  opinion,  by  which  it  ap- 
peared,  that  the  father  first  sold  the  estate,  and  then 
the  appointment  was  devised  to  make  a  title,  and  the 
purchase-deed  recited  that  the  contract  was  made  with 
the  father  and  son.    It  was  insisted,  that  if  the  father 
derived  any  benefit  from  the  agreement,  or  even  made 
a  previous  stipulation  that  his  son  should  join  him  in 
a  sale,  which  there  appeared  the  strongest  reason  to  ap- 
prehend, it  would  have  heen  a  fraudulent  execution.  But 
Lord  £ldon  over-ruled  the  objection,  as  it  did  not  ap- 
pear that  the  estate  sold  for  less  than  its  value,  or  that 
the  son  got  less  than  the  value  of  his  reversionary  in- 


{k)  Per  Master  of  tbe  BoUs,  1        (I)  M*Qaeeii  v.  Farquhar,  11 
Mer.  638.  Ves.  Jon.  467. 

8k 
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terest,  but  merely  that  he  as  the  owner  of  tlie  reve^ 
sion  acceded  to  the  purcliase. 

In  a  recent  case  in  Ireland,  where,  under  an  exclu- 
sive power,  the  estate  was  appointed  to  the  eldestson, 
in  order  to  procure  him  to  join  with  his  father  in  se- 
curing a  debt  of  the  father's  on  the  estate,  which  he 
accordingly  did,  and  the  equity  of  redemption  was 
immediately  re-limited  to  the  father  for  life,  remaiader 
to  the  son  for  life,  remainder  to  his  issue  in  strict  set- 
tlement, remainder  to  the  other  sons  of  the  marriage, 
remainder  to  the  father  in  fee.  Lord  Manners  treated 
the  whole  transaction  as  a  fraud  on  the  power.  The 
appointment  in  favour  of  the  son  was  made  for  the 
purpose  of  enabling  him  to  join  in  securing  the  fa- 
ther's debts  upon  the  lands,  and  the  creditors  had 
clear  notice  of  the  fraud  committed  in  the  execution 
of  the  power.  His  Lordship  therefore  set  aside  the 
mortgage(m). 

In  the  above  case,  the  estate,  in  default  of  appoint- 
ment was  limited  to  the  eldest  son,  his  heirs  and  as- 
signs ;  so  that  if  no  appointment  had  been  made  he 
would  have  taken  the  estate.  The  father  lived  eight 
years  after  the  appointment.  I1ie  son  died  withio  a 
few  months  after  his  father,  leaving  an  infant  heir,  by 
whom  the  bill  was  filed.  It  was  objected,  that  the 
son,  being  a  particeps  criminis^  the  plaintiff  deriving 
through  him,  was  not  entitled  to  relief,  and  that  length 
of  time  was  also  an  objection  to  the  relief  prayed. 
But  Lord  Manners  decided  otherwise ;  he  observed, 
that  it  was  impossible  to  say  that  the  son,  acting  uo- 

(m)  Palmer  v.  Wheeler,  2  BaU  &  Beat  18 ;  see  Davis  n.  Uphill,  1 
Swanst.  1£9. 
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der  the  influence  of  parental  authority,  and  imposed 
upon  as  he  had  been  by  these  several  deeds,  drawn 
in  the  same  office,  executed  at  the  same  time,  and 
perfectly  known  to  the  mortgagees,  had  been  guilty  of 
any  fraud  towards  them.  The  father,  armed  with 
parental  authority,  and  possessing  such  a  power  over 
the  property,  had  acquired  an  irresistible  influence 
and  dominion  over  the  son,  which  he  used  and  ex- 
erted to  procure  these  improvident  deeds.  Was  not 
this  oppression  ?  Was  this  not  fraud  ?  And  had  not 
the  mortgagees  notice  of  it  ?  As  to  the  acquiescence, 
what  had  the  son  but  a  reversion  expectant  on  his 
father's  life-estate  ?  And  during  his  father's  life  he 
was  under  the  influence  of  the  same  authority,  and 
could  not  be  expected  to  take  any  step  in  assertion  of 
his  rights.  Then  had  such  a  length  of  time  elapsed 
as  amounted  to  that  degree  of  laches  which  should 
prevent  the  Court  from  interfering  ?  It  appeared  that 
both  father  and  son  died  in  the  same  year,  within  a 
few  months  of  one  another ;  during  the  father's  life- 
time the  son  could  do  nothing  useful;  and  his  Lord- 
ship, therefore,  could  not  say  that  the  son  was  barred 
by  acquiescence ;  a  fortiori  length  of  time  did  not 
operate  against  the  plaintiff,  as  yet  a  minor. 

80  where  a  party,  taking  under  a  power,  has  notice 
of  an  agreement  for  valuable  consideration  not  to  exe- 
cute  the  power,  or  of  what  is  tantamount  to  such  an 
agreement,  equity  will  relieve  against  the  execution. 
Thus,  in  the  case  of  Scrope  v.  Oflley(n)(I),  a  tenant 

(n)  4  Bro,  P.  C.  237 ;  see  2  Atk.  567 ;  2  Burr.  1145. 

(I)  In  Barnardiston's  Rep.  Oka.  112,  it  is  said,  that  the  covenant  in 
this  case  was  construed  to  be  a  release.  But  however  this  may  be, 
the  principle  in  the  text  is  clear. 
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for  life  with  a  power  of  jointuring,  conveyed  tbe  cs- 
tate  on  his  marriage,  as  if  he  was  seised  in  fee,  and 
ebvenanted  against  incumbrances  done  or  to  be  done. 
He  afterwards  married  a  second  wife,  and  after  mar- 
riage limited  a  jointure  to  her  by  virtue  of  his  power, 
she  having  notice  rf  the  first  settlement;  and  Lord  GbaD- 
cellor  King  relieved  against  tbe  execution  of  the  power, 
at  the  suit  of  the  issue  of  the  first  marriage,  and  his 
decree  was  affirmed  in  the  House  of  Lords. 

But  tbe  most  remarkable  instance  of  the  inteTfe^ 
ence  of  equity  remains  to  be  stated.  The  precedent 
was  established  by  Lord  Keeper  Wr^t,  in  the  case 
of  Chadwick  v.  Doleman(o).  A  power  was  given  to 
a  parent,  tenant  for  life,  to  appoint  a  sum  of  money 
for  younger  childrens'  portions,  to  be  raised  after  bis 
death,  which  in  default,  of  appointment  was  to  be 
equally  divided  amongst  them,  and  the  estate  itself 
was  settled  on  the^r^  and  other  sons  in  tail.  There 
being  several  younger  children  of  age,  the  father  ap- 
pointed the  money  amongst  them,  and  gave  a  parti- 
cular sum  to  his  second  son,  who  was  of  age,  and  un- 
der  a  treaty  of  marriage.  This  son  afterwards  be- 
came eldest  son,  and  as  such  entitled  to  the  estate 
itself,  and  thereupon  the  father  made  a  new  appoint- 
ment of  the  portion  ^ven  to  him.  The  Lord  Keeper 
admitted  that  the  second  son,  at  the  time  of  the  ap- 
pointment, was  a  person  capable  to  take,  and  was  a 
younger  child  within  the  power  of  appointing ;  but  was 
of  opinion  that  this  was  a  defeasible  appointment  (as 
he  was  pleased  to  term(I)  it),  not  from  any  any  power 

(0)  2  Vern.  528 ;  see  Driver  v.  Frank,  3  Mau.  &  Selw.  25. 

(1)  This  is  the  expression  of  Vernon  the  Reporter,  from  which  it 
•hould  seem  that  he  did  not  approve  of  the  decision. 
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oi  reFOking,  mr  upon  the  words  i^  the  appcHiitmetit, 
bot  from  the  capacity  of  the  person.  He  was  a  per- 
son capable  to  take  9A  &e  time  of  the  appointmeDt 
Duide,  but  that  was  sub  tnodo^  and  upon  a  tadt  or  im- 
ptied  condition  that  he  should  not  afterwards  happen  to 
become  the  eldest  son  and  heir :  so  that  he  had,  as 
it  were,  only  a  defeasible  capacity  in  him,  and  he  de- 
creed accordingly.  He  added,  that  although  the  ap- 
pointment had  been  made  in  consideration  of  mar- 
rage,  it  would  have  been  the  same  thing. 

Lord  Talbot  appears  to  have  approved  of  the  fore- 
gaij^  decision(p) ;  md  in  a  case  before  Lord  Hard- 
wicke(9),  he  entirely  adopted  it.    He  said,  that  Lord 
Cowper  Ifu.  Wright]  went  plainly  on  this ;  he  (Lord 
Cowper)  found  it  established  by  the  precedents  and 
authorities  of  this  Court,  that  the  words  '  younger 
(Mdren'  had  recdved  a  prodigious  latitude  <^  con- 
stmction  to  answer  the  occasions  of  families  and  intent 
of  the  parties,  often  construing  an  eldest  daughter  to 
be  a  younger  child,  that  is,  carrying  the  words  very 
much  out  of  the  natural,  into  a  foreign  and  remote, 
sense,  to  answer  the  intent:  and  he  found  it  deter- 
mined, that  an  only  daughter,  though  not  younger  in 
comparison  with  another,  should  be  considered  as  a 
younger  child  where  a  provision  was  made  for  the 
younger  children,  and  no  other  provision,  and  the  es- 
tate limited  to  go  over ;  and  there  have  been  cases 
where  a  younger  son  becoming  an  eldest,  under  cer- 
tain  drcumstances,  has  been  considered  as  an  eldest, 
to  exdude  him  from  tlie  benefit  of  the  portion ;  and 

(p)  Sec  Jermyti  v.  Fellows,  For.  93. 
^)  Teynham  V.  W^cbb,  £  Yes.  19$. 
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therefore  the  rule  laid  down  by  Lord  Harcoiirt,mBeil 
V.  Beal(r),  has  been,  that  younger  children  shall  be 
considered  such,  as  do  not  take  the  estate,  are  not  the 
head  and  representative  of  a  fiimily:  Lord  Cowper 
having  found  this,  from  thence  inferred  a  tadt  con- 
dition, that  the  capacity  of  being  a  younger  son  should 
continue  until  the  time  of  payment  came,  and  there- 
fore made  that  determination,  though  the  fiither  had 
actually  executed  his  power.  Taking  it  in  alntrado^ 
merely  as  an  execution  of  a  power,  it  could  not  pos- 
sibly be  maintained  upon  tfie  general  rules;  but  the 
ground  Lord  Cowper  went  on  was,  that  the  continoiog 
of  the  capacity  to  the  time  of  the  provision  taking 
eflect  in  point  of  payment,  was  a  tacit  or  implied  coo* 
dition  going  along  with  the  appointment. 

Lastiy,  if  a  power  be  exercised  in  consideration  of 
the  appointee  procuring  a  marriage  between  the  pe^ 
son  executing  the  power  and  ahoAer  person,  tiie  exe- 
cution will  be  set  aside(5}. 

(r)  1  P.  Wms.  451.  in  Dom.  Proc ;  see  1  FonbL  book 

[8)  Stribblehai  v.  Brett,  Prec.     1,  ch.  4,  s.  10,  and  notes.  Willuni- 

Cha.  165 ;  2  Vern.  445,  reversed    son  v.  Gihon,  3  Scho.  &  Lcf.  357 
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CHAPTER  Vin. 

Of  Bditf  agabtsi  Powers. 


Sectioh  L 


•F  THB  REUET  AFFORDED  BT  THE  9T  ELIZ.  O.  4.  AOAIlfST  POWERS  OF 

REVOCATION. 


Wb  have  seen  in  how  many  instances  the  execution 
of  powers  will  be  relieved  against;  we  are  now  to  pro- 
ceed  a  step  farther,  and  to  inquire  in  what  cases  pow- 
ers themselves  will  be  set  aside.  I  do  not  here  speak 
of  a  power  void  in  its  very  creation,  as  where  the  ob- 
ject of  it  is  a  perpetuity,  or  of  a  power  not  well  cre- 
ated, but  of  powers  well  created,  and  which  may,  in 
the  first  instance,  be  legally  executed;  and  this  re- 
lief is  given  by  the  statute  of  £7  Eliz.  c,  4,  whereby 
it  is  enacted,  that  if  any  person  or  persons  shall  make 
any  conveyance,  gift,  grant,  demise,  limitation  of  use 
or  uses,  or  assurance  of,  in,  or  out  of  any  lands,  tene- 
ments, or  hereditaments,  with  any  clause,  provision, 
article,  or  condition  of  revocation,  determination  or  al- 
teration, at  his  or  their  will  or  pleasure,  of  such  con- 
veyance,  assurance,  grams,  limitations  of  uses,  or  es- 
tates, of,  in,  or  out  of  the  said  lands,  tenements,  or 
hereditaments,  or  o^  in^  or  out  of  any  part  or  parcel 
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of  them,  contained  or  mentioned  in  any  writing,  deed, 
or  indenture,  of  such  assurance,  conveyance,  grant  or 
gift ;  and  after  such  conveyance,  grant,  gift,  demise, 
charge,  limitation  of  uses,  or  assurance  so  made  or 
had,. shall  demise,  grant,  convey,  or  charge  the  same 
lands,  tenements,  or  hereditaments,  or  any  part  or 
parcel  thereof,  to  any  person  or  persons,  bodies  pofi. 
tic  and  corporate,  for  money  or  other  good  coi^idenu 
tion,.  paid  or  given  (the  said  first  conveyance,  assur- 
ance, gift,  grant,  demise,  charge,  or  limitation,  not  by 
him  or  them  revoked,  made  void  or  altered,  accord-, 
ing  to  the  power  and  authority  reserved  or  expressed 
unto  him  or  them,  in  and  by  the  said  secret  convey- 
ance,  assurance,  gift  or  grant),  that  then  the  siud  for- 
mer conveyance^  assurance,  gift,  demise,  and  grant, 
as  touching  the  said  lands,  tenements,  /ir  heredita- 
ments, so  after  bargained,  sold,  conveyed)  deniiBed,or 
charged,  against  the  said  bai^nees,  vendees,  lessees, 
grantees,  and  every  of  them,  their  heirs,  successors, 
executors,  administrators,  and  assigns,  and  agunst  dl 
and  every  person  and  persons,  which  have,  shall  or 
may  lawfully  claim  any  thing  by,  from,  or  under  them, 
or  any  of  them,  shall  be  deemed,  taken,  and  adjudged 
to  be  void,  frustrate,  stfid  of  iwne  effect,  by  virtue  and 
force  d*  the  act ;  provided  nevertbeieis,  that  no  lawful 
mortgage  to  be  made  bona  fide^  and  without  fraud  or 
covin,  upon  good  consideration,  shall  be  ioipeacbed 
or  impaired  by  force  of  the  act,  but  shall  stand  in  tin 
like  force  and  effect  as  tiie  same  woidd  have  done  tf 
the  act  had  never  been  made. 

To  understand  the  operation  of  this  statute,  we  mtttt 
consider,  1st.  what  instruments  are  avoided  by  it;  and 
Sdly,  in  favour  of  whom,  ibd  first  it  ia  to  be^ibaerved, 
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that  the  statute  does  not  extend  to  particular  powers^ 
as  a  power  to  charge  8,000/.  on  an  estate  of  consider- 
able value)  for  such  a  power  is  not  a  power  within 
the  words  of  the  statute  (being  for  a  particular  sum), 
to  revolce,  determine,  or  alter  the  e8tate(fl). 

But  it  is  of  course  quite  clear,  that  a  settlement  by 
i^ch  a  power  of  revocation,  or  a  power  tantamount 
to  it,  is  reserved  to  the  grantor,  is  void  agair^t  a  sub- 
sequent  purchaser(6),  and  no  artifice  of  the  parties 
can  protect  the  settlement.  Therefore,  although  the 
power  be  conditional,  that  the  settlor  shall  only  re** 
voke  on  payment  of  a  trifling  sum  to  a  third  perdonCi;), 
or  with  the  consent  of  any  third  person,  who  is  merely 
appointed  by  the  grantor((l),  in  these  and  the  lilce 
cases  the  condition  vrill  be  deemed  colourable,  and 
the  settlement  will  be  void  against  a  subsequent  pur- 
ehaser. 

But  where  a  settlement  is  made,  with  a  power  to 
the  settlor  to  revolce,  so  as  that  the  money  be  paid  to 
trustees  to  be  invested  in  the  purchase  of  other  es- 
tates(e),  or  to  revoke  with  the  consent  of  a  stranger 
bona  fide  appointed  by  the  parties,  and  his  consent  is 
made  requfeite,  not  as  a  mere  colour,  but  for  the  be- 
nefit of  all  parties,  the  settlement  will  be  valid,  and 
cannot  be  impeached  by  a  subsequent  purchaser(X^« 

(d)  Jenkins  v.  Keymis,  1  Lev.  (i)  See  i  ttep.  82,  b. ;  Laven^ 

t50*  der  D.  Blaekston,  3  l^eb.  526. 

(fi)  Crois  t;.  Fanstenditch,  Cro.  (€)  Doe  v.  Martin,  4  Term  Rep. 

Jac  180 ;  Tarback  v.  Marbury,  2  39. 

Vem.  510 ;  sCe  Lane,  22.  (f)  See  Leigh  v.  Winter,  1  Ja* 

(c)  GrifSn  v.  Stanhope>  Cro.  Jfac.  4U ;  and  see  Lane,  22. 
454. 

8  L 
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This  was  determioed  in  the  case  of  BuHer  u  Water- 
bouse(g),  which,  however,  Mr.  Powell  thought  did 
not  settle  the  point,  because  all  the  clsdmants  noder 
the  convey auce  were  purchasers  for  a  valuable  cona- 
deration(/{}.    But  it  seems  quite  immaterial  wb^hec 
the  settlement  is  merely  voluntary,  or  upon  valuaMc 
considerationCi).    The  statute  says,  that  all  coovey* 
ances  which  the  grantor  has  power  to  revoke  shall 
be  void  against  subsequent  purchasers ;  and  therefore 
if  parties  giving  a  valuable  consideration  for  a  settle- 
ment choose  to  permit  the  grantor  to  reserve  a  power 
to  revoke  the  settlement,  they  must  suffer  for  their 
folly.    The  grantor,  by  virtue  of  the  power,  may  re- 
voke the  settlement ;  and  if  he  sell  the  estate  widiaut 
revoking  it,  the  statute  makes  it  void.    In  fact,  if  ve 
hold  that  settlements  upon  valuable  considemtiaD  are 
not  within  this  provision,  we  must  at  the  same  time 
admit  that  the  Legislature  did  not  intend  to  affect  vo- 
luntary settlements  unless  they  Were  actually  fraudu- 
lent :  for  voluntary  settlements  are  void  agaii^t  por- 
chasers  under  the  second  section  of  the  act    This 
clause,  therefore,  would,  under  the  construction  pet 
upon  it  by  Mr.  Powell,  have  scarcely  any  operatioo. 
If  a  man  having  a  power  at  a  future  day  to  revoke  a 
settlement  made  by  him,  sell  the  estate  before  the 
day  arrive,  the  settlement  will  be  void  against  the  {mr- 
chaser,  at  the  time  when  the  vendor,  according  to  the 
terms  of  the  power,  might  have  revoked  the  settle- 
ment(ife). 

(g)  2  Jo.  94 ;  3  Keb.  751 ;  and  (t)  See  ace.  Bob.  on  Vol.  Cobt. 

see  ac.  Hungerford  v.  Earle,  2  637. 

Preem.  120.  (k)  Mo.  6l8;  3  Rep.  82,  b.; 

(A)  Pow.  on  P^iwerB,  330.  Bridg.  23. 
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And  a  settlenient  made  with  power  of  revocation 
will  be  vbiA  against  a  subsequent  purchaser,  although 
the  ^ntor  release  or  extinguish  the  power  previ- 
ously to  the  sale,  otherwise  the  vendor  might  secretly 
release  or  destroy  the -power,  and  then  show  to  the 
purchaser  the  conveyance  containing  the  power  of 
revocation,  and  so  induce  him  to  buy  the  land(2)«  In 
the  case,  however,  in  which  this  was  decided,  the  set- 
tlement appears  to  have  been  voluntary,  and  the  pur- 
chaser  had  not  notice  of  the  power  being  destroyed. 
But  if  a  settlement  should  be  made  for  valuable  consi- 
deration, with  a  power  of  revocation,  and  the  vendor 
should  afterwards  release  the  power  for  a  valuable 
consideration,  it  is  coqceived  that  a  purchaser,  subse^ 
quently  to  the  destruction  of  the  power,  could  not 
prevail  over  the  settlement,  more  especially  if  he  had 
notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally, 
that  is,  where  the  first  conveyance  is  not  revoked  ac- 
cording  to  the  power.  The  act  has  no  effect  until 
the  donee  of  the  power  sell  the  estate,  without  revok- 
ing the  first  conveyance  by  virtue  of  his  power.  Sup- 
pose then  a  vendee  professes  to  execute  his  power, 
but  it  is  informally  exercised,  will  the  defect  be  cured 
by  the  statute  ?  The  Legislature  intended  to  protect 
purchasers  against  fraudulent  settlements,  with  powers 
of  revocation ;  for  it  is  es&entia!,  to  bring  a  case  within 
flie  act,  that  the  estate  should  be  sold,  and  the  first 
Gonveyafhee  not  be  revokedf  according  to  the  power 
reserved  to  the  grantor  by  such  secret  conveyance. 
The  ncm-execntion  of  the  power  is  the  fraud  which 

(Q  Bullock  V.  Thonu^  Ho.  615. 
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the  statute  intended  to  avoid.  The  conveyances  agadnst 
vehich  the  act  was  intended  to  operate  were  presumed 
to  be  secret.  It  was  not  meant  to  relieve  any  man 
who  was  aware  of  the  existence  of  the  power,  and 
might  have  required  it  to  ^e  exercised.  The  statute 
was  not  intended  to  operate  as  a  mode  of  conveyance. 
But  without  insisting  that  where  a  purchaser  is  aware 
of  the  settlement  he  must  require  the  power  to  be  exe< 
cuted,  it  may  be  ui^ed,  that  where  a  purchaser  does 
rest  his  title  on  the  execution  of  the  power,  he  rqeeta 
the  aid  of  the  Legislature,  and  takes  his  title  und^, 
and  not  in  opposition  to,  the  settlement ;  and  can  there* 
fore  only  stand  in  the  same  situation  as  any  other  pur- 
chaser  who  has  unfortunately  taken  an  estate  under  a 
power  defectively  executed.  The  purchaser  can 
scarcely  be  held  to  have  a  good  legal  title,  unless 
the  vendor  not  only  attempted  to  execute  the  power^ 
but  actually  conveyed  the  estate  to  him(i)« 


Section  II. 

OF  TH9   PERSON   WHO    MAY    CLAIM   THE   |Ua.IEF. 

In  Upton  and  Bassett's  case(a),  it  was  resolved,  that 
no  purchaser  should  avoid  a  precedent  conveyance 
made  by  fraud  and  covin  but  he  who  is  a  purchaser 
for  money,  or  other  valuable  consideration ;  for  al- 
though in  the  preamble  it  is  said  (for  money,  or  other 
good  consideration),  and  likewise  in  the  body  of  the 
act,  relating  to  voluntary  conveyances  (for  money,  or 
other  good  consideration),  yet  these  words  (good  con- 

(a)  S  Rep.  8d»  a.;  Cro.  Eliz.  444. 
[(1)  See  Makf9  Lam  o/Mur.  SefOemaHi,  f.  W  Co  m.] 
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^deration)  are  to  be  intended  only  of  valuable  consi- 
deration ;  and  that  appears  by  the  clause  no^  under 
conMderation,  for  there  it  is  said,  '^  for  mone  j,  or  other 
good  consideration  paid  or  given;"  and  this  word 
^  pwd"  is  to  be  referred  to  money^  and  ^^  given''  is  to 
be  referred  to  good  comideraHan^  so  tiie  sense  isy&r 
money  paid^  or  other  good  consideration  gvoen  ;  whidi 
words  exclude  idl  consideratidta  of  nature  or  blood,  t)r 
the  Kke,  and  are  to  be  intended  only  of  valuable  con- 
riderations  which  may  be  given ;  and  therefore  he  who 
makes  a  purchase  of  land  for  a  valuable  consideration 
is  only  a  purchaser  within  this  statute. 

And  to  take  advantage  of  this  statute  the  purchaser 
must  have  purchased  bonajide  without  deceit  or  cun* 
mng,  and  for  a  valuable  and  not  inadequate  considera- 
tion(&). 

And  a  lessee  with(c)  or  without  a  fine((/),  as  well  as 
a  mortgagee(e),  is  a  purchaser  within  the  statute. 

So  a  settiement  made  on  a  wife  or  children  j^rtor  to 
marriage  is  a  conveyance  for  valuable  consideration,  by 
reason  of  the  marriage  itBe\f(f).  And  the  marriage 
consideration  runs  through  the  whole  settiement,  so  far 
as  it  relates  to  the  husband,  and  wife,  and  ]ssue(gr). 
And  there  are  cases  in  which  the  marriage  considera- 
tion will  extend  to  remainders  to  ccdlateral  relations(A). 

(6)  Upton  V.  Bassett,  Cro.  Eliz.  (c)  Goodright  v.  Moses,  2  Blac. 

444 ;  Nedham  v.  Beaumont,  3  Rep.  1019 ;  Chapman  v.  Emery,  Cowp. 

83,  b. ;  d  And.  233 ;  Doe  r.  Rout-  279. 

ledge,  Cowp.  705 ;  see  Bollock  v.  (f)  Colvile  v.  Ptu-ker,  Cro.  Jac. 
Smdlier,  Ambl.  764 ;  Doe  v.  lames, ,  158  ;  Douglas  v.  Ward,  1  Cha.  Ca. 

16  East,  212.  99 ;  Brown  v.  Jones,  1  Atk.  188. 

(e)  Croea  v.  Vaustenditch,  Cro.  (^)  Nairn  v.  Prowse,  6  Yes, 

Jac  180.  Jun.  752. 

((f)  Hinde  v.  Collins,  Cro.  Jac.  (A)  See  Treat  of  Porch.  ^iBa^ 

181>  cited«  edit  p.  ^^1. 
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So,  if  «i  agreemeiit  be  entered  into  before  the  mu" 
nage,  fyr  a  dettkment  of  the  estateCt),  or  the  busbaad 
receive  an  additicNial  portion  with  his  wife(A:),  die  set- 
tlement, although  made  after  marriage,  will  be  deemed 
Tahiable.  So  even  an  agreement  to  paj  ttie  hosband 
a  sum  of  money  as  a  portion  will  support  a  setdement 
made  after  marriage,  if  die  mcmey  is  paid  aecordii^ 
to*the  agreement(I). 

But  it  should  seem  that  the  i^eem^it  before  ma^ 
riage  must  be  in  writings  for  die  statute  of  frauds  ex- 
pressly provides  that  no  action  shall  be  brou^t  od 
any  agreement  made  ppon  consideration  of  marriage) 
unless  there  be  some  memorandum  thereof  in  wri- 
ting,  and  signed  by  the  party  to  be  charged(m) ;  and 
it  is  of  course  clear  that  the  subsequent  marriage  does 
not  operate  as  a  part-j^erformance.  Fraud  is  an  ex- 
ception to  every  rule(n).  Put  it  was  s«d  by  Lord 
Chancellor  Parker,  according  to  one  report  of  the  case 
of  Montacute  and  Maxwell(o),  ^'  that  a  parol  promise 
on  marriage  is  sufficient  consideration  to  suf^rt-  a 
settlement  made  agreeable  to  it  after  marriage.  Th» 
had  been  frequently  determined/*  Itis  apprehooided, 
however,  that  no  such  determination  was  ever  made. 
The  dictum  was  made  upon  an  agreement  for  a  set- 
tlement of  persanaltyy  to  which  the  statute  of  $V  Bfi- 
zabeth  does  not  apply.  Lord  Thurlow,in  a  case  also 
upon  personal  estate,  where  the  bill  was  filed  by  cre» 

({)  Griffin  v.  Stanhope,  Croi  Jac  (Q  Brown  v.  Jones,  1  Atk.  188. 

454;  Sir  Balpk  Bowie's  case*  1  (m)  29  Car.S^c.  d,g.4. 

Tentr.  193.  (n)  Montacute  v.  MaxiveUt  1 

(jfe)  ColYile  V.  Parker,  Cro.  Jac.  P.  Wnh.  SIS  |  1  Str.  8S6  ;  Prtc 

158 ;  Jones  o.  Marsh*  For.  64 ;  Cha.  526. 

St&eman  v.  Ariidown,  2  A&. 477;  (o). I  9tr.  SS7« 
Ramsden  t^.  Hylton,  2  Vea.  304 
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ditan,  altbongh  he  held  that  a  psrol  agreement  for  a 
setUeoient  before  marriage  was  void,  yet  asked,  whe- 
ther  there  was  tmy  case,  where,  in  tiie  settlement  [af- 
ter maniage^  the  purties  redted  an  agreement  before 
marriage,  in  which  it  bad  been  conndered  as  within 
the  stahite ;  to  which  Lord  Eldon,  then  Solicitor-Ge- 
neral, answered,  that  he  did  not  think  it  would  be 
good(p).  The  redtal,  certainly,  unless  it  could  be 
proved,  would  not  trnkl  third  persons.  In  Lavender 
V.  Bakstcme,  it  is  stated  inddently,  in  a  case  upon  a 
ydnntary  settlement  of  real  estate  after  twenty-one, 
by  a  man  who  married  under  twenty-one,  that  Hale 
held,  that  although  it  was  proved,  that  upon  the  mar- 
riage be  promised  to  settle  his  estate,  when  he  should 
attain  twenty-one,  upon  himsdf  and  bis  nsue  (which 
was  agreed  to  be  a  sufiideat  -consideration  to  av(Hd 
fraud,  although  ia&nts  are  not  bound  in  law  to  per- 
form sudi  promise),  yet  tiie  settlement  not  being 
made  until  tiiree  or  four  years  after  he  attained  twenty- 
one,  and  not  being  direcdy  settled  according  to  lUs 
jHromise,  shall  not  be  presumed  to  be  made  in  per- 
fonaance  of  his  promise,  without  dhrect  proof  of  it{q). 
It  has  escaped  observation  that  this  case  arose  before 
die  statute  of  frauds,  and  therefore  cannot  rule  the 
point  at  this  day.  The  qnestion  however  did  not  caU 
for  a  dedsion,  and  the  hi&nt  received  a  portion  oif 
ifiool.  mth  his  wife.  There  is  a  dietum  to  the  same 
dfoct  in  Sir  Ralph  Bovie's  case,  upon  a  promise  by  an 
adult,  where  he  received  a  portion  with  bis  wife ;  but 

(f)  Dundas  v.  Datens,  1  Ves.  uon ;  see  Budall  v.  MOTgam  12 

Jan.  199,  20a    In  Shaw  o.  Jake-  Yes.  Jttii.74. 

man,  4  Bast,  207,  Lord  Thurlow's  (9)  Lavender  v.  Blakstone,  2 

question  is  represented  as  a  deci-  Lev.  146. 
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that  case  also  arose  before  the  8tatute(r).  In  a  naked 
case  of  a  parol  promise  before  marriage,  witfiout  a 
portion  with  the  wife,  it  should  seem  that  since  the 
statute  a  settlement  after  marriage  of  real  estate  would 
be  merely  voluntary.  A  settlement  after  marriage 
upon  a  wife  or  children,  without  any  previous  agree^ 
ment,  is  upon  good,  although  not  valuatde,  considera- 
tion. It  is  a  performance  of  a  moral  obligation.  The 
mere  agreement  by  pard  before  marriage,  to  make 
such  a  settlement,  does  not  place  the  case  higher. 
The  settlement  is  stiU  only  a  performance  of  a  moral 
obligation,  for  the  parol  promise  is  rendered  uJiavula* 
ble-by  the  statute  of  frauds.  In  each  case  the  consi- 
deration is  a  good  one,  but  it  is  a  duty  of  imperfect 
obligation  on  the  party  to  make  the  settlement  The 
past  consideration  of  marriage  will  not  support  the 
settlement,  and  the  previous  parol  promise  is  not  bind« 
ing ;  therefore  the  settlement  is  merely  voluntary.  It 
may  perhaps  be  binding  on  creditors,  although  void 
against  purchasers(l). 

The  concurrence  of  the  wife  In  destroying  an  ex- 
isting settlement  on  her  for  the  benefit  of  the  husband, 
is  a  suflBcient  consideration  for  a  new  settlemeot,  al^ 
though  much  more  valuable  than  the  formers).  And 
the  better  opinion,*  as  well  upon  principle  as  in  point 
of  authority,  seems  to  be,  that  the  wife  joining  in  ba^ 

(f)l  Veatr.l94|and8eeGrifli]i  (9)  Scott  v.  BeU,  2  Lev.  70; 

V.  Stanhope,  CrOb  Jac.  454»  where  Ball  v*  Bumford,  Free*  Cha.  113; 

the  question,  it  should  seem,  was  1  Eq.  Ca.  Abr.  354,  pi.  5 ;  see 

raised  by  creditors.  Clerk  v.  Nettleship,  2  Lev.  118. 


Supp 
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jmg  her  dower  for  the  benefit  of  her  husband,  wiU  be 
a  suffident  consideration  for  a  settlement  on  her(t). 
It  has  been  decided,  that  the  wife  parting  with  her 
jcwiture  18  a  suffident  consideration.  Now,  if  that 
whidi  conies  in  lieu  of  dower  is  a  Valuable  considera- 
tion^ surely  the  dower  itself  must  be  equally  valuaUe. 
Besides,  where  a  woman  is  entitled  to  dower,  the  es* 
tate  cannot  be  sold  to  advantage  without  her  concur- 
rence: she  is  a  necessary  party  to  wy  arrangement 
respecting  the  estirte,  and  that  alone  seems  a  suffl- 
<^it  ^tHind  to  support  a  settiement  on  heriu). 

But  if  an  unreasonable  settlement  be  made  upon  a 
wife  in  consideration  of  her  releasing  her  dower,  it 
seems  tiiat  equity  in  favour  of  subsequent  purchasers 
will  restrain  her  to  her  6ower{x). 

If  upon  a  separation  the  husband  settie  an  estate 
upon  bis  vdfe,  and  a  friend  of  her's  covenant  to  in- 
demnify the  husband  against  any  debts  which  she 
nwy  contract,  this  will  be  a  suffident  consideration  to 
upb<M  the  settiement  as  valuable(9).  Indeed,  the 
Courts  wiU  anxiously  endeavour  to  support  a  fair  set- 
tkment;  and  nearly  any  consideration  vAll  be  suffi- 
eieitf  tor  that  purpose.  Hierefore  if  a  person,  iidiose 
coocurrence  the  parties  think  necessary,  join  in  a  set- 
tfement,  his  concurrence  win  be  deemed  a  valuable 


(f)  Lavender  v.  Blakstone,  2  (y)  Stephens  v.  Olive,  2  Bro. 
Lev.  146;  see  and  consider  Eve-  C.  C.  90;  King  i;.  Brewer,  ib.  9S» 
ipt  V.  Templar,  2  Bro.  C.  C.  148.    n. ;  see,  however.  Lord  Eldon's 

(u)  Vide  Roe  v.  Mitton,  cited  argument  in  Lord  St.  John  v. 
Mj/ro.  Lady  St  John,  11  Ves.  Jun.  526. 

(x)  Dolin  V.  Coltman,  1  Vem. 
294. 

3  M 
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consideration,  although  he  do  not  substantiany  pot 
with  any  thing(2;). 

It  follows,  therefore,  that  a  conTeyance,  lease,  or 
mortgage,  to  a  purchaser,  lessee,  or  mortgagee,  orts  a 
wife  or  child,  under  the  circumstances  before  mete 
tioned,  by  a  person  having  settled  his  estate  with  a 
power  of  revocation,  is  valid,  although  the  power  (rf 
revocation  is  not  executed,  for  the  settlemeDt  is  de- 
feated by  the  force  of  the  statute  of  ElizabeA.  Bat 
any  conveyance  executed  by  a  husband  in  favour  of 
his  wife  or  children  qfier  marriage,  which  rests  wholly 
on  the  moral  duty  of  a  husband  and  parent  to  provide 
for  his  wife  and  issue,  is  voluntary(a),  and  consequently 
the  prior  settlement  would  not  be  void  as  against  saeh 
a  conveyance(l). 

And  the  purchaser  must  have  contracted  for  the  in- 
terest, or  an  estate  or  right  out  of  the  interest(6),  to 
which  the  vendor  would  be  entitled  in  case  the  first 
deed  were  void.  Thus,  in  a  case  mentioned  by  9r 
£dward  Coke  ui  his  Commentary  on  Littleton(4  A 
had  a  lease  of  certain  lands  for  60  years,  if  be  bad 
lived  so  long,  and  ^forged  a  lease  for  90  years  abso- 
lutely,  and  he,  by  indenture  reciting  the  forged  lease, 
for  valuable  consideration,  bai^gained  and  sold  the 
forged  lease,  and  all  his  interest  in  the  land,  to  JS.  Sr 

{z)  Roe  V.  Mitton,  2  Wils.  356 ;  £78 ;  Evel jn  v.  Templar,  S  Bro. 

see  Myddleton  v.  Lord  Kenyon,  C.  C.  148;  see  Parker  v.  Serjeant 

^  Ves.  Jun.  391.  Finch,  146. 

(a)  Woodief  case,  cited  in  Col-  {b)  See  Hatton  v.  Jones,  BiL 

vile  V.   Parker,  Cro.  Jac.   158;  N.  P.  90. 

Ooodright  v.  Moses,  £  Blackst  (c)  Co.  Litt  3  b. 
1019 ;  Chapman  v.  Emerj,  Cowp. 

[(1)  Ste  iilmTy  «r  ux.  T.  «Mbi  «r  at  1  Johiit.  Cha.  Rep.  96t.] 
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Edward  Coke  adds,  tfiat  it  seemed  to  him  that  B  was 
no  purchaser  within  the  statute  of  27  Elizabeth,  for 
he  coDtracted  not  for  the  true  and  lawful  interest,  for 
that  was  not  known  to  him,  for  then,  perhaps,  he  would 
not  baTe  dealt  for  it ;  and  the  visible  and  known  term 
was  forged ;  and  although  by  general  words  the  true 
JDterest  passed,  notwithstanding  he  gave  no  valuable 
consideration,  nor  contracted  for  it ;  and  of  this  opi* 
nion  were  all  the  Judges  in  Serjeants'  Inn. 
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CHAPTER  IX. 


Of  the  Eikttes  which  may  be  created  under  Powers  rf  Appoinimefit, 
and  of  JUmiiaiioni  in  DtfmtU  of  J^ipmnhnent 


In  treating  of  this  important  branch  of  our  subject, 
I  propose  to  consider,  1.  What  estates  may  be  created 
in  point  of  perpetuity,  s.  The  construction  of  pow- 
ers in  general.  8.  Where  an  exclusive  appointment 
is  authorised.  4.  What  is  deemed  an  illusory  appoint- 
ment, ff.  The  construction  of  a  power  to  appoint  to 
children.  6.  The  like  inquiry  upon  a  power  to  appoint 
to  relations.  7.  The  rules  established  respecting  pow- 
ers to  jointure.  8.  The  effect  of  an  excess  in  the  ex- 
ecution of  a  power.  And  lastly,  How  estates  go  in 
default  of  appointment,  or  where  there  is  a  bad  ap- 
pointment 


Sbotioh  I. 

WHAT  ESTATES  MAT  BB  OEXATBD  IIT  POIirr  OF  PBKFBTUITT. 

1.  Before  we  enter  into  the  consideration  of  the 
estates  which  may  be  created  under  powers  in  point  of 
perpetuitTi  it  ^  be  necessary  to  ascertain  what  estates 
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the  Iftw  vnH  not  permit  to  be  created  under  an  origi- 
nal instmnieiit,  fay  reason  of  their  tendency  to  a  per- 
petuity. Bfr.  Jui&»  Buller,  ia  delivering  judgment 
10  Robinson  v.  Hardca8tle(a),  stated  it  as  settled,  that 
Dodiing  less  than  an  estate  of  inheritance  could  be  li- 
mited under  a  power  to  a  person  unborn  at  the  time 
of  tte  exeeudon  of  die  d^d  creating  the  power,  be- 
came  every  execution  rfa  power  must  be  coupled  with 
ike  power  itself^  and  a  l^-eslate  to  a  person  not  in  esse 
mdd  not  have  been  Undted  in  the  deed  creating  the 
power.  The  learned  Judge  cited  several  cases  to  prove 
this  position,  which  do  not  bear  him  out,  and  particu- 
larly an  opinion  of  WOmot's  (b)  on  this  point,  who 
said  that  he  had  known  a  case  where  there  had  been 
an  onlj  child,  and  that  child  had,  under  a  power  to 
appoint  to  chfldren,  been  made  tenant  for  Hfe,  with 
remainder  in  tail  to  its  issue ;  but  he  much  doubted 
whether  it  could  be  legally  done:  manifesdy,  Mr.  Jus- 
tice BvAer  added,  pointing  out,  that  if  a  child  to  whom 
an  estate  is  limited  under  a  power  is  not  bom  at  the 
time  the  power  is  created,  he  can  only  take  an  estate 
of  inheritance. 

I  Che  this  passage  to  rescue  my  Lord  Chief  Justice 
Wflmot  from  the  imputation  of  having  lud  down  any 
such  doctrine.  That  very  learned  Judge's  doubt  was, 
not  whether  a  person  not  in  esse  could  be  made  tenant 
for  1^,  but  whether  under  a  power  to  a[^int  to  chil- 
dreuj  grand-chfldren  were  proper  objects.  His  doubt 
arose  on  the  estate  limited  to  the  issue  of  the  children, 
and  not  upon  the  life-estate  limited  to  the  child  him- 
sdf.  His  opinion  on  this  point  is  contiuned  in  a  case 
upon  a  will  which  occurred  while  he  was  a  Judge  of 

(a)  2  Tern  Rep.  241.  (b)  Sec  9  Wils.  337. 
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B.  R. :  ^^  I  dare  say,"  he  observed,  ^  tiie  variation  in 
the  wording  of  the  Will  arose  from  a  notion  io  the 
drawer  that  you  cannot  make  an  after-bom  son  tenant 
for  life.  I  have  known  such  a  notion  prevail  indie 
country,  though  nothing  is  more  unirue{cy  And  H  is 
incontrovertibly  settled,  that  an  unborn  son  may  be 
\  made  tenant  for  life,  and  that  a  vested  remamdermqr 

i  be  limited  thereon  to  a  person  in  esse  (d) ;  bat  it  is 

i  equally  clear  that  the  estate  cannot  be  limited  to  the 

f  children  of  the  unborn  tenant  for  life  as  purchasers. 

'  Upon  this  point  Mr.  Booth  and  Mr.  Torke  weie 

clearly  agreed  in  Mr.  Baker's  case.    They  conrider- 
ed  it  as  a  possibility  upon  a  posdbility,  which  the  law 
I  would  not  endure  (^>.    Mr.  Feame  was  of  the  same 

opinion  (fX  and  in  Haye  v.  the  Earl  of  Coventiy(|[), 
Lord  Kenyon  said  it  was  clearly  settled,  that  an  estate 
for  life  may  be  limited  to  unborn  issue,  provided  the 
devisor  does  not  go  farther,  and  give  an  estate  in  stfc- 
eession  to  the  children  of  such  unt)ora  son,  by  which 
expression  it  is  dear  that  he  meant  that  the  children 
could  not  take  as  purchasers.  This  is  proved  by  an 
^  observation  which  he  made  in  another  case ;  be  said, 

that  ^^  an  unborn  child  may  be  made  tenant  in  taO^  but 
not  tenant  for  life,  Tvith  a  Umtiation  to  his  dUUrenos 
purchasers  (A);"  and  it  is  distinctly  liud  down  in  Ae  rea- 
sons for  the  respondent  in  the  Duke  of  Marlboroo|^'6 
case,  that  if  after  the  first  vested  estate  of  freehdd,yott 
Hmit  a  contingent  estate  or  use  for  life  to  a  person  oo- 

(c)  Erans  v.  Astlej,  S  Blakat        (e)  See  %  vol.  Ca.  and  OfO^ 
523.  435, 440. 

(rf)  Roiidedge  ▼.  Dorrel,  2  Vet.        (jf)  Posth.  215. 
Jon.  357.  (ir)  3  Term  Rep.  86.   - 

(A)  1  Baat,  452, 
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born,  and  then  follow  it  with  contingent  remainders 
in  tail  to  the  sons  or  children  of  such  unborn  tenant 
far  life,  such  contingent  hmitations  of  the  inheritance 
would  be  void(i) ;  and  we  learn  from  Lord  Kenyon 
that  this  doctrine  was  afterwards  recognized  by  the 
learned  Chie^  who  delivered  the  opinion  of  the  Judges 
on  the  case  in  the  House  of  LordsCA:).  Indeed  a  limi- 
tation  like  this  is  clearly  void  by  reason  of  its  ten- 
dmcy  to  a  perpetuity,  independently  of  the  technical 
objection  of  its  being  a  possilnlity  upon  a  possibility, 
which  probably  means  the  same  thing.  For,  in  the 
first  place,  a  life  not  in  being  at  the  creation  of  the 
limitation,  and  a  few  months  for  gestation  are  taken, 
as  the  unborn  tenant  for  life  may  be  in  ventre  matris 
at  his  Other's  decease.  Then  twenty-one  years  and  a 
few  months  more  for  gestation  may  be  required,  as 
the  tenant  for  life  may  in  like  manner  die,  leaving  a 
cMd  in  vetitre  sa  mere^  so  that  a  century  may  easily 
dapse  before  the  entail  can  be  barred.  Now,  in  the 
common  case  of  a  limitation  to  one  for  life,  remainder 
to  tus  first  and  other  sons  in  tail,  the  estate  is  not,  by 
force  (f  the  limitation^  tied  up  for  more  than  a  life  in 
ieit^^  and  twenty-one  years  and  a  few  months,  allow- 
k^  for  the  gestation  and  infancy  of  the  tenant  in  tail, 
altiiough  in  this  as  well  as  in  every  other  limitation, 
the  estate  may,  by  successive  deaths  and  infancies,  be 
tied  up  for  a  vast  number  of  years ;  but  that,  as  Mr. 
Justice  BuUer  has  correctiy  observed,  is  by  opera- 
tion of  law,  and  the  limitation  cannot  be  affected  by 
l^al  consequences(0.    And  it  may  be  remarked  by 

(i)  5  Bro.  P.  C.  608.  Southampton  v.  Lord  Hertford,  2 

{k)  See  1  East^  453.  Ves.  &  Bea.  61 ;  Marahall  v.  Hol- 

(/)  See  4  Ves.  Jun.  p.  S£8 ;  but  lowaj.    Lord  Chan.  June    1820, 

see  12  Ves.  Jun.  p.  232 ;  see  Lord  MS. 
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the  way,  that  it  is,  perhi^Si  not  yet  dear  that  tiiehw 
will,  even  in  the  case  of  an  executory  devisei  pernit 
the  twenty-one  years  and  a  few  (nonths  to  be  taken  in- 
dependently of  the  birth  and  in&ncy  of  the  devM^m). 

But  as  a  chUd  in  ventre  sa  mere  is  conndered  as  a 
life  in  being,  an  estate  may  be  setded  on  him  for  Me, 
with  remainder  to  his  sons  as  purchasos,  in  the  same 
way  as  if  he  were  actually  bom(n). 

IL  To  proceed  to  the  immediate  point  of  inquiry. 
— ^An  important  distinction  is  established  between  g^ 
neral  and  particular  powers.  By  a  general  power  we 
understand  a  right  to  appoint  to  whomsoever  the  do- 
nee pleases.  By  a  particular  power  it  is  meant  that 
the  donee  is  restricted  to  some  objects  designated  in 
the  deed  creating  the  power,  as  to  his  own  childreQ(o}. 
A  general  power  is,  in  regard  to  ^the  estates  whidk 
may  be  created  by  force  of  it,  tantamount  to  a  limita- 
tion in  fee,  not  merely  because  it  enables  the  donee 
to  limit  ^fee,  which  a  particular  power  may  also  do, 
but  because  it  enables  him  to  give  the  fee  to  whom  be 
pleases ;  he  has  an  absolute  disposing  power  over  the 
estate,  and  may  bring  it  into  the  market  whenever  his 
necessities  or  wishes  may  lead  him  to  do  so.    It  has 

(m)  See  Gilb.  on  Uses,  270,  n.  serration,  although  addressed  to 

— ^The  Judges  of  the  Common  an  unborn  cluld  generally,  is  eri- 

Pleas  have  since  certified  in  fa-  dently  confined  by  the  conteit  to 

voar  of  the  gift    A  case  has  been  a  child  in  ventre  sa  mere* 
directed  by  the  Lord  Chancellor        (o)  See  Butler's  note  to  Co. 

to  the  Judges  of  the  King's  Bench*  litt  271,  b.  $  and  see  Powell's  note 

(n)  Thellusson  v*  Woodford,  to  Feame's  Ex.  Dev.  p.  SSZ,  n. 

1  New  Rep.  393,  where  the  ob-  (a) ;  ib.  371,  ^77. 

r(1 )  *<ll  ii  now  tftded,  Meordio^  to  the  dieUtei  of  eomnioa  fente  and  humtDi^,  that  ■ 
•hud  m  ventre  to  mere,  for  all  purpnaet  for  hit  own  benefit,  it  eonlidered  m  ahMlotelj  bof». 
He  tikei  by  deioent,  under  the  atntate  of  diitributiona— ii  entitled  to  the  benefit  of  a  thmr^ 
for  raising  port'toni  fi>r  ohildren — may  be  executor — biTe  a  guantfain  aaaigned— in  exeeotorf 
deviiea  ian  life  in  beinff— maj  be  vonehnd  in  a  •ommon  reooferx."  Per  Dmrcis  J.  tfefi- 
vering  the  qtinioo  of  tSt  Court  ia  Swift  ?.  J)ujkid,  5  Set^.  (f  Rnwie,  38.] 
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been  held  that  such  a  power  is  within  the  exception 
in  the  old  annuity  act  of  estates^  of  which  the  grantor 
is  seised  in  fee  (p).    Therefore,  whatever  estates  may 
be  o'eated  by  a  man  seised  in  fee  may  equally  be  cre- 
ated under  a  general  power  of  appointment ;  and  the 
period  for  tfie  commencement  of  the  limitations,  in 
pcmit  of  perpetuity  is  the  time  of  the  execution  of  the 
power,  md  not  of  tiie  creation  of  it.    Thus  we  have 
seen,  that  if  ^  were  to  convey  his  estate  to  his  unborn 
son  for  life,  remainder  to  the  sons  of  th^t  son  as  pur- 
diasers,  the  limitations  to  the  children  of  the  son 
would  be  void,  as  tending  to  a  perpetuity;  but  if  ^ 
were  to  convey  his  estate  to  such  uses  generally  as  he 
should  appoint,  he  might  afterwards,  upon  the  birth  of 
a  scm,  fimit  the  estate  to  that  son  for  life,  remainder  to 
his  sons  as  purchasers,  in  precisely  the  same  terms  as 
if  at  the  Urth  of  the  son  he  had  been  seised  in  fee. 
Mr.  Powell,  in  oiie  of  his  notes  to  Fearne's  Executory 
Devnes,  admits  this  doctrine  to  be  true,  where  the  ge- 
neral power  of  appointment,  and  the  fee-simple,  in 
defiuilt  of  appdntment,  are  vested  in  the  same  person 
by  4ie  deed  creating  the  power.    But  he  contends 
(faat,  where  the  act  is  merely  an  exercise  of  the  power, 
capable  of  taking  effect  by  vvrtue  of  the  power  only^ 
tl^  uses  limited  by  the  power  must  be  such  as  would 
hove  been  good  if  limited  by  the  original  deed ;  and 
he  illustrates  this  position  in  the  following  manner(9): 
^^HA^  owner  of  an  estate  in  fee-simple  in  lands^  were 
to  linidt  them  to  the  use  of  such  person  or  persons 
(generally)  for  such  estate  or  estates,  £fc.  as  he  (JS) 
should  appcnnt,  and  in  the  mean  time,  and  sutgect  to 

(p)  Halsey  v.  Hall8»  7  Term  Rep.  194. 
(2)  PoweU's  n.  tofeinie^  Ex.  Der.  p.  5. 
3  N 
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auch  power,  to  the  use  of  B  in  fee^  and  then  j8  exei« 
cised  his  power  in  favour  of  C,  (a  person  uaboni  A 
the  time  of  the  creation  of  the  power)  for  life,  reniiii- 
der  to  his  first  and  other  sons  in  fee,  so  as  to  nake 
the  sons  of  C  take  by  purchase,  he  would  thereby  be 
enabled  to  tie  up  the  property  beyond  the  period  of  a 
life  in  being,  and  twenty-one  years  afto*,  compiitod 
from  the  time  at  which  the  instrument  cretiikg  tb« 
power  bore  date  (which  h  the  point  of  time  to  which 
our  attention  must  be  directed),  in  the  same  manner 
as  if  such  declaration  were  made  in  the  exercise  of  a 
special  power ;  for  in  such  case,  if  the  appointment 
were  vd^d,  no  complete  alienation  cotdd  take  plaee 
until  the  unborn  issue  of  the  son  of  C  (if  any),  (he,  C^ 
being  unborn  at  the  time  of  the  creation  of  the  pow^), 
attained  twenty-one.   Or,  taking  it  in  another  point  of 
view,  the  person  in  whom  the  feels  vested,  8db|e«t  to 
tiie  power,  could  not  alien  his  estate,  bit  sulge(^  to  be 
divested  by  Cs  issue  (if  any),  and  sueh  issue  worid 
take  the  fee-simple  under  the  power,  as  purcbasen^ 
tiiough  the  unborn  fesue  of  a  peiaon  unbom  at  tiie 
creation  of  the  power.'* 

Now,  in  opposition  to  the  foregMig  remarte,  we 
cannot  M  to  observe,  that  neither  with  ra^rd  to  the 
limitations  themselves,  nor  to  the  estate  Umiled  ia 
default  of  appointment,  is  there  any  objection  what- 
ever on  the  ground  of  perpetuity.    In  r^ard  to  the 
HfiiitatioMy  they  ai'e  merely  such  as  a  man  seised  in 
fee  might  create ;  and,  as  the  power  is  cqaivalart  Id 
Ae  fee,  the  same  eslates  may  be  created  by  §ont  of 
betli.    To  Uke  a  dfetinetion  between  a  genend  power 
and  a  limitation  in  fee  is  to  grasp  at  a  shadow  ifidnbt 
the  substance  escapes.    By  the  creation  of  the  power 
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no  papetmHy^  not  even  a  tendracj  to  a  perpetuity,  is 
^eelecL  The  donee  may  sell  the  estate  the  next  mo- 
ment ;  and  when  he  exercises  the  power  in  strict  set* 
tteraent  as  if  he  were  seised  in  fee,  he  creates  those 
estates  imly  wMeh  the  law  permits  with  reference  to 
the  time  at  which  they  were  raised.  .  If  we  are  to  con* 
sider  the  interests  of  the  person  who  talces  until  ap« 
pointm^it,  no  perpetuity  in  regard  to  him  is  created 
beyond  the  life  of  tiie  donee  of  the  power.  And  when 
the  power  is  executed,  it  is  immaterial  to  him  what 
estates  are  created  by  it,  for  in  whatever  mode  the 
fee  is  di^Kised  o^  his  estate  is  defeated.  But  it  cer- 
tainly te  not  necessary  to  advert  to  his  estate,  as  the 
grand  object  of  the  law's  anxiety  i^nst  perpetuities 
— the  restraint  of  alienation — is  in  this  case  avoided. 
Hie  donee  may,  notwithstanding  the  estate  limited 
over  to  a  stranger,  cfispose  of  the  estate  in  the  same 
BHHiQer  as  if  he  were  seised  in  fee.  There  appears, 
flierefore,  to  be  no  solid  principle  upon  whieh  the  die- 
Aidion  taken  by  Mr.  Powell  can  be  supported. 

With  respect  to  particular  powers,  they  have  a  ten- 
dency to  a  perpetuity,  which. is  not  obviated  by  thek 
ensblk^  the  donee  to  limit  the  fee.  For  the  question 
in  these  cases  is,  not  whetfier  the  donee  can  Ihnit  afee^ 
but  whether  be  can,  throu^  the  me(Mum  of  his  power^ 
ffispose  of  the  estate  a$  tfhe  were  seised  in  fee  of  it. 
It  is  well  estaWshed,  therefore,  that  under  a  particular 
power,  as  a  power  to  appoint  to  children,  no  estate 
ean  be  created  which  would  not  have  been  valid  if  U< 
nuted  in  the  deed  creating  the  power.  The  test  of 
the  validity  of  the  estates  raised  is  to  place  them  in 
tile  deed  creating  the  power,  in  lieu  of  the  power  it- 
self.   Thus,  if  by  a  settlement  an  estate  be  limited  to 
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A  for  life,  remainder  to  his  children  as  heshdl  appolM, 
and  he  afterwards  appoint  to  a  son  bom  subseipiently 
to  the  settlement  for  life,  remainder  to  the  eholdren 
of  that  son  as  purchasers,  read  the  limitations  as  if  in- 
serted in  the  settlement  in  the  place  of  the  power,  and 
they  will  stand  thus :  to  A  for  life,  remunder  to  \m 
unborn  son  for  life,  remainder  to  the  sons  of  that  son 
as  purchasers.  Now  the  limitation  to  the  gnuid*cbil- 
dren  would  have  been  void  if  contained  in  the  s^e* 
ment ;  and  therefore  it  cannot  be  sustained  as  a  dae 
execution  of  the  power. 

But  it  is  important  in  these  cases  to  consider  wbe- 
tfaer  the  power  was  created  by  will  or  deed;  this 
speaks  from  the  execution  of  it,  that  from  the  dtath 
of  the  testator,  so  that  in  the  case  of  a  power  creaki 
by  will,  children  bora  in  the  testator's  life-time,  though 
t^ler  kU  rvUl^  stand  in  the  same  situation  as  children 
bora  at  the  execution  of  the  deed  where  the  power 
is  created  by  deed(r).  We  must  be  careful  not  to  de- 
stroy this  dUitinction  by  extending  it  to  an  instrument 
executing  a  power;  for  whether  the  power  be  exe- 
cuted by  deed  or  will,  the  limitation,  in  regard  to  the 
question  of  perpetuity,  must  receive  the  same  coo- 
struction.  The  point  of  inquiry  is  the  instnimeat 
creating^  and  not  the  m%XmmtnX  executing^  the  power. 

It  remains  to  observe,  that  a  power  may  be  given 
to  a  person  in  esse^  to  appoint  an  estate  amongst  bis 
grand-children,  or  more  remote  issue  bora  during  his 
Hfe ;  and  even  where  the  power  is  given  generally,  yet 
if  he  only  appomt  to  such  as  are  living  at  his  deatii,it 

(f)  Duke  of  DefMshiref^  LordO.  Carendiah,  4  Term  Rqp.  741. 
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wai  be  good(I)(s).  There  is  no  olgectMkfiiB,  seemed 
execution  of  such  a  power  on  the  grount^pose  of  an 
tatty.  And  a  power  to  appoint  to  ^^  i88ue,''%ad  sod, 
aU  isaiie,  however  remote,  bom  in  due  time(0*Nit  m 

But  although  a  limitation  under  a  power  ma] 
ynAd,  as  too  remote,  yet  where  the  power  is  exa 
by  wiUy  the  courts  will  construe  it  as  a  proper  w¥ 
and  endeavour  to  put  such  a  construction  on  the  limi- 
tation as  win  bring  it  within  the  proper  limits.    This 
i?in  be  considered  hereafter(ti). 

(i)  Hockley  v.  Mawbey,  1  Ves.        (i)  Hockley  v.  Mawbey^iiK  nqi. 
Jun.  150 ;  Rontledge  v.  Dorril,  £       (ti)  Fide  itffa,  sect  8. 
Ves.  Jun.  857. 

(I)  AstotheeSectof  anappoiiitmenttoflioseboni  afterwards,  vufe 
bifra,  sect  8. 


Section  IL 


ON  THE   OOHST&UCnON    07  rOWERS   III   OENERAL. 

W£  may  here  consider,  1.  What  estates  may  be 
created  under  powers  in  general ;  S.  The  construc- 
tion of  limitations  in  instruments  executing  powers ; 
and  8.  What  acts  are  authorized  by  different  powers, 
reserving  the  connderation  of  such  powers  as  appear 
to  reqiure  a  separate  discussion. 

And  1.  Where  the  intention  is  clear,  a  power  may 
enable  the  disposition  of  a  fee,  although  no  words  of 
inheritance  are  used,  as,  where  a  testator  ^ves  a  power 
to  9dl  lands,  the  donee  may  sell  the  inheritance,  be^ 
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feme  power  be  himMlf 

r  10  a  wUl,  the  teoanti 

I  to  appcmt  the  estate 

I  jointure  for  any  life 

^  ofUy^  the  powermi 

\  trustees  in  fee{b%  il 

(e  the  wordlidn^er 
e  trust  was  expresdj 
\  and  notwithstsodjqg 
^r  authorized  an;  oos 
^.^  Mj  fioMession,  to  convert  the  legal  re- 
munders  over  into  equitable  estates,  so  that  no  sobn^ 
quent  tenant  for  life  could  raise  a  legal  jdnture. 
Upon  the  same  case^  however,  the  Court  of  Commoa 
neas  certified  that  the  appointment  was  vold(c),  and 
the  Lord  Chancellor  dt$tennined  the  case  according  to 
their  cenificate({0.    A  general  power  to  dispose  of 
an  estate  in  favour  of  a  particular  object  will  autho- 
rize the  limitation  of  a  fee,  although  no  wor&  of  in- 
heritance are  contained  in  the  power.    This  was  de- 
dded  in  the  26  Car.  9.  in  a  case  which  underwent 
great  consideration(^).    The  devise  was  to  the  testa- 
tor's wife  for  life,  ^^  and  by  her  to  be  disposed  of  to 
such  of  my  children  as  she  .shall  think  fit"    It  was 
agreed  that  the  wife  took  for  life  only,  and  that  the 
power  to  dispose  did  not  relate  to  her  Ufe-estate ;  but 
the  question  remained  as  to  what  estate  the  vnfe  was 
authorized  to  limit  to  the  children.    Upon  the  seomd 


(a)  liefe  1^  SaltiiigttoBe»  Ir/ro. 

(b)  Wykhwa  v.  Wykham,  11 
Bast,  458. 

(e)  3  Tamt  S1& 
(<0  16  ¥60.999. 


(e)  liefe  «.  8altiBg8tmi#,  1  Mtd. 
189;  1  Freem.  149,  163,  176;  2 
Lev.  104;  Cart  852;  and  lee 
Anon,  d  Kd»  Cha.  Ca.  6 
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argnnreiit,  Vaughan,Chief  Justice,  and  Atkins,  seemed 
to  incline  that  she  shoald  have  power  to  dispose  of  an 
estate  for  life  only,  because  Jf  the  testator  had  said, 
f  dispose  (f  it  to  my  son^  it  would  have  been  but  an 
estate  for  life.  But  Windham  and  Ellis  held  other- 
wise, as  there  was  a  diflforence  between  a  devise  of  an 
interest  and  a  power;  and  they  granted,  that  if  the 
tesfator  had  said  /  dispose  (f  it  to  my  son^  ft  would 
have  been  but  for  life ;  but  here  the  testator  gives  a 
power  to  dispose,  which  seems  to  ibiply  such  a  power 
89  he  himself  had,  which  was  to  dispose  of  the  fte(l)(f). 
After  another  argument,  Atkins  came  over  to  the  opi« 
nion  of  Windham  and  Ellis,  and  they  three  pronounced 
judgment  in  favour  of  the  power  enabling  a  limitation 
of  the  fee.  But  Yaughan,  Chief  Justice,  dissented 
from  his  brothers,  on  the  ground,  that  the  wife  was 
merely  to  nominate  what  person  should  take  by  the 
will,  the  plain  signification  of  which  was,  ^'  I  bequeath 
the  estate  to  such  of  my  children  as  my  wife  shaQ  think 
fit,  at  her  disposal ;"  and  by  this  way  the  children 
would  take  it  expressly  by  the  gift  of  the  testator ;  and 
the  woniB  (at  her  disposal)  are  with  relation  to  the 
children,  and  not  to  the  estate :  and  when  she  hath 
disposed  of  it  to  any  child,  that  child  shall  have  but 
an  estate  for  life.  But  he  added  (with  some  want  of 
decorum)  subiraseensj  sententin  numerantur  non  port- 
derantttr. 

(f)  See  1  Frcem.  164. 

(I)  Levinz  stateg,  from  the  relation  of  a  friend,  that  Vaughan  and 
Atkins  were  in  favour  of  a  fee^  aad  Windham  and  Ellis  contra;  but 
he  was  misinformed,  ^  htv.  104^  mwik  Sir  iUohard  SaltonotaU's  case. 
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In  Leonard  Lovie's  caae(g)  the  uses  of  a  fooffmnt 
were  declared  to  be  to  the  use  .of  the  settlor  for  life, 
with  power  to  make  leases,  and  then  to  the  use  of  tbe 
performance  of  his  will,  and  to  the  use  of  such  penon 
and  persons  to  whom  he  should  devise  any  esUie  or 
estates  in  the  premises ;  and  it  was  holden,  diat  with- 
out question  be  might  deyise  the  land  to  any  persoD 
in  tail  or  fee. 

And  in  a  recent  case  in  the  court  of  King's  Bendi(A), 
the  testator,  after  an  estate  for  life  tohisgrand-dsu^ 
ter,  gave  the  estate  to  ike  l^wM  issue  cf  her  body,  in 
su^  partsi  ^laresy  and  propotiumSf  manner  andfom, 
as  she  should  appdnt,  and  in  default  of  appointment 
to  the  children  (as  the  Court  determined)  in  fee.  Lord 
Ellenborough,  in  delivering  the  judgment  of  the  Court, 
said,  that  this  power,  in  the  course  of  the  ailment, 
was  said,  but  not  much  pressed,  to  be  only  a  power 
to  appoint  to  her  children  in  tail ;  and  if  that  were  so^ 
it  would  furnish  an  inference  that  the  limitations  whidi 
were  to  take  place  in  de&ult  of  appointment  were  in- 
tended  to  be  of  the  same  nature.  But  the  Court 
thought  that  thb  devise  gave  a  power  to  appoint  in 
fee ;  for  adnutting  that  there  might  be  ground  to  eon- 
tend  that  the  power  was  only  to  appoint  in  tul,  if  the 
power  of  appointment  had  only  been  '*  to  the  use  of 
her  lavrfiil  issue,  in  such  parts,  shares,  and  INropo^ 
tions  as  she  should  direct,"  (upon  which  it  vras  not  to 
be  understood  that  they  gave  any  opinion(t),  yet  when 
the  words  "manner  and  form"  were  added,  there 


(g)  10  Rep.  78. 

(A)  Rex  e.  tiie  Matqvis  of  StaSbrd,  7  Bast,  521. 

(t)  See  Flielp  v.  H»7,  MS.  ^p.  No.  18. 
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Gould  be  no  doubt  but  that  in  order  to  give  them  some 
effect  (and  every  word,  if  it  could,  ought  to  be  made 
operate),  something  more  must  be  understood  than 
merely  a  power  of  unequal  division  of  an  estate  to 
be  Uouted  in  a  certain  course  of  descent :  and  if  they 
did  mean  any  thing  beyond  a  power  of  division,  they 
mast  import  a  power  of  determining  the  nature  and 
quantity  of  the  estate  the  issue  should  take :  md  if  so, 
the  mother  might  appoint  estates  in  fee  to  all  or  any 
of  her  children. 

In  a  case  before  the  late  Master  of  the  Rolls(A:),  the 
testator,  after  devi«ng  an  estate  to  his  vrife  for  life, 
gave  it  '^  unto  and  amongst  all  and  every  our  children, 
in  such  manner  and  in  such  proportions  as  she  shall 
appoint/'  He  then  empowered  his  wife  to  sell  the 
estates,  and  to  lay  out  the  money,  and  receive  the 
interest  for  life ;  and  after  her  decease  be  directed 
and  appointed  the  same,  both  principal  and  interest, 
to  be  paid  ''  to  and  among  our  children  in  such  pro- 
portions as  aforesaid.''  The  widow  made  no  appoint- 
ment. The  Master  of  the  Rolls  said,  that  though  in 
the  devise  of  the  lands  in  the  first  part  of  the  will 
there  were  no  words  of  inheritance,  yet  in  the  sub- 
sequent part,  the  testator  giving  his  wife  power  to 
sell  the  estate,  and  appointing  the  money,  both  prin- 
cipal and  interest,  among  the  diildren,  as  the  testa- 
tor could  not  be  supposed  to  intend  to  give  them  a 
larger  interest  in  that  part  than  in  the  former,  they 
took  several  estates  of  inheritance. 

It  should  seem,  therefore,  that  the  Master  of  the 
Rolls  thought  that  the  power  did  not  authorize  a  li- 
mitation of  the  fee,  but  he  was  not  called  upon  to  de- 

(k)  Casterton  r.  Sutherland,  9  Ves.  Jun.  445. 
3  o 
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liver  an  opinion  on  the  point.  Upon  the  authority  of 
Leife  v,  Saltingstone,  and  the  opinion  of  the  Court  of 
King's  Bench  in  the  Marquis  of  Stafford's  case,  he 
would  perhaps  have  been  of  opinion  that  a  fee  might 
be  limited,  had  it  been  necessary  to  decide  the  ques- 
tion.  For  in  all  these  cases  it  is  quite  clear  that  the 
testator  means  the  fee  to  pass :  and  the  word  manner^ 
or  any  word  of  the  like  effect,  may  well  be  construed 
in  favour  of  the  intention  to  mean,  in  such  mode,  as 
to  the  quardity  of  the  estate  to  be  given^  as  the  donee 
shall  think  fit.  The  case  of  Leife  v.  Saltingstone  has 
been  entirely  overlooked  in  the  modern  cases,  al- 
though it  is  a  most  important  authority  in  favour  of 
that  construction  which  all  mankind  mQst  wish  to  pre- 
vail— a  construction  that  effectuates  the  testator's  ia- 
tention. 

In  equity,  a  power  to  appoint  an  estate,  directed  to 
be  bought  with  the  money  to  arise  by  sale  of  another 
estate  directed  to  be  sold,  may  be  exercised  over  tbe 
estate  directed  to  be  sold  in  the  same  manner  as  it 
might  be  over  the  estate  directed  to  be  purcha8ed(0. 

At  law,  a  particular  power  of  charging  lands  i^iU 
not  authorize  a  limitation  of  the  fee  as  a  security  for 
the  sum  to  be  raised. 

Thus,  in  Jenkins  v.  Keymis(m),  a  tenant  for  life  un- 
der a  settlement,  having  a  power  to  charge  the  land 
with  8,000/.  conveyed  the  inheritance,  without  refer 
ring  to  the  power,  by  way  of  mortgage  for  securing 

(0  Bullock  V.  Fladgate,  1  Ves.  pal.    Lord  Hardwicke's  doctrine, 

&  Bea,  471;  see  and  consider  in  Trafford  t>,  Boehm,  3  Atk.  446, 

Pearson  v.  Lane,   17  Ves.  Jun.  447,  has  been  questioned. 
101 ;  and  observe  that  the  rents        (m)  1  Ley.  150;  Hard.  395;  1 

and  profits  until  sale  were  direct-  Cha.  Ca.  103. 
ed  to  be  laid  out  with  the  princi- 
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t^OOOl.  and  interest,  and  it  was  determined,  both  at 
law  and  in  equity,  that  the  power  was  not  executed. 
Hale,  Chief  Baron,  said,  that  the  power  might  have 
been  well  executed  by  a  grant  of  the  land  until  2fi00L 
was  raised  by  the  profits,  or  by  a  declaration  of  use 
until  2,000/.  was  received,  or  by  a  deed  charging  the 
laod  with  the  sum  ;  but  he  doubted  whether  a  release 
of  the  inheritance  was  within  the  power,  for  by  this 
mode  all  the  subsequent  estates  would  be  destroyed, 
which  was  not  the  intent  of  the  parties. 

But  it  should  seem,  that  at  this  day,  if  a  dear  inten- 
tioQ  appeared  to  execute  the  power,  equity  would 
consider  such  an  execution  as  that  in  Jenkins  t;.  Key- 
mis  a  substantial,  although  defective,  execution,  and 
would  relieve  against  the  defect  in  favour  of  the  mort- 
gagee ;  and  it  has  been  ruled,  that  in  equity  an  unli- 
mited power  to  charge  an  estate  will  authorize  a  dis- 
portion  of  the  estate  itself,  in  trust  to  sell  and  divide 
the  money  amongst  the  objects.  This  was  decided 
by  Lord  Rosslyn  in  Long  v.  Long(n),  where  the  estate 
was  limited  to  the  father  for  life,  remainder  to  the  wife 
and  issue  in  strict  settlement ;  and  power  was  ^ven 
to  the  father,  in  case  there  were  any  younger  children, 
to  charge  the  estate  with  the  payment ''  of  such  sum 
or  sums  of  money,"  for  the  benefit  of  the  children,  as 
be  should  think  fit.  By  his  will  be  directed  the  estate 
to  be  sold,  and  gave  the  money  amongst  his  children, 
^ving  the  eldest  son  a  very  small  portion.  The  bill 
was  filed  for  sale  of  the  estate,  and  the  Chancellor 
stopped  the  argument,  and  treated  the  point  as  clear. 

(n)  5  Ves.  Jun.  445  ;  Reg.  Lib.  B.  1799,  fo.  10£d.  The  plaintiffs  in- 
suted,  that  under  the  power  the  whole  valae  of  the  estate  might  be  ap- 
pointed so  as  totally  to  exclude  the  eldest  son. 
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This  appointment  he  said  was  in  substance  exactly  whrt 
he  had  a  right  to  do.  The  late  Master  of  the  Rolls, 
addressing  himself  to  this  judgment  said,  that  it  deter- 
mines  this,  that  to  enable  a  person  to  sell  land  it  is  not 
necessary  to  have  that  authority  given  to  h\m{o).  The 
terms  of  the  settlement  in  Long  v.  Long  ^ve  room  in 
a  peculiar  degree  for  that  implication ;  for  it  might 
be  contended  that  was  only  a  power  to  charge;  and 
the  estate  was  to  be  in  possession  of  the  eldest  son. 
Of  necessity  it  was  to  be  implied  that  the  estate  was 
to  be  permitted  to  remain  in  the  eldest  son,  to  bearthe 
charge  ;  and  therefore  nothing  but  a  charge  could  be 
intended.  But  it  was  held,  that  as  there  was  nothing 
to  restrain  him  in  the  amount,  and  he  might  have 
charged  the  utmost  value,  he  had  done  only  what  was 
equivalent  to  that.  It  was  supposed  the  eldest  son 
had  all  he  was  entitled  to,  if  he  had  in  money  all  he 
could  have  claimed  in  land. 

It  is  to  be  regretted  that  so  important  a  decision  as 
that  in  the  case  of  Long  v.  Long  should  have  been 
pronounced  without  all  the  arguments  which  might 
have  been  adduced  against  it  having  been  heard.  TTie 
case  of  the  Eari  of  Tankerville  v.  Coke{p\  might  hare 
been  cited.  In  that  case  a  particular  power  of  join- 
turing  was  given  to  a  tenant  for  life,  and  a  general 
power  to  charge  the  lands  with  portions  for  younger 
children.  The  tenant  for  life  charged  the  lands  ifrith 
very  heavy  sums.  It  was  insisted  that  the  Court 
would  cut  down  the  power  as  unreasonable,  as  it  ap- 
peared that  the  testator  designed  the  estate  to  remm 

(o)  See  6  Ves.  Jun.  797;  1  Ves.  &  Bea.  478. 

(p)  Mosc,  146 ;  and  see  Lord  Hinchinbroke  v.  Seymour,  «gi.  p.  £71. 
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in  the  family.  Lord  Gh.  King,  assisted  by  Lord  G.  J. 
Raymond,  and  Mr.  Baron  Gomyns,  held  that  the  do- 
nee had  restrained  his  power  by  his  marriage  arti- 
cles, so  that  it  became  unnecessary  to  decide  the 
point;  but  all  the  three  Judges  expressed  their  opi- 
nion that  the  power  was  under  the  influence  of  the 
Court,  and  that  an  unreasonable  execution  of  it  would 
be  relieved  against.  The  hasty  decision  in  Long  v. 
Long,  opposed,  as  it  appears  to  be,  by  the  well-con- 
sidered case  of  Tankerville  v.  Coke,  can  scarcely  be 
considered  such  an  authority  as  will  control  any  fu- 
ture decision,  should  the  principle  upon  which  it  was 
made  not  be  approved  of. 

In  a  late  case  in  the  Common  Pleas,  upon  a  devise 
to  a  wife  for  life  of  the  residue  of  the  testator's  pro- 
perty, "  reserving  to  her  full  power  to  will  away  any 
part  or  proportion  of  his  said  residue  at  her  decease," 
with  a  gift  over  of  the  residue  of  what  should  not  be 
disposed  of  by  his  wife,  it  was  held  that  the  wife  had 
a  poWer  to  dispose  of  the  whole  property!^) 

The  converse  of  the  decision  iq  Longr.  Long,  viz. 
that  a  power  to  gt^ant  the  land  enables  a  charge  of  a 
sum  of  money  on  the  land,  has  also  been  decided. 
This  vras  determined  by  Lord  Hardwicke  in  the  case 
of  Roberts  v.  Dixall(r),  where  a  father  had  a  power  to 
appoint  and  divide  the  estate  among  his  younger  chil- 
dren in  such  proportions  as  he  should  think  proper. 
The  father  intending  to  exercise  his  power  gave  a 
gross  sum  to  the  only  younger  child,  and  charged  it 


(q)  Cooke  V.  Fjirrand,  2  Marsh,     and  decree  stated  from  Lib.  Reg. ; 
4£1 ;  7  Taunt  122.  Palmer  v.  Wheeler,  2  Ball  &  Beat 


(r)  2  Eq.  Ca.  Abr.  668,  pi.  19 ;     18. 
S.  C.  Appendix,  No.  19.  The  facts 
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on  the  estate,  and  Lord  Hardwic^e  decreed  that  the 
power  was  in  substance  well  executed.  It  was  true, 
he  said,  that  the  direct  terms  of  the  power  were  not 
pursued,  but  the  intent  and  design  of  it  were.  B  was 
admitted  that  the  father  might  have  appointed  pari  of 
the  estate  to  be  sold^  and  Uie  money  raised  by  such  sale; 
and  what  was  done  was  exactly  the  same  tbiqg;  the 
Court  might  order  a  sale.  It  was  the  same  to  the  heir 
or  remainder-man  which  way  the  child  was  to  be  pro- 
Tided  for,  only  that  giving  a  portion  of  the  estate  might 
be  a  mean  to  tear  it  to  pieces,  whereas  now  the  es- 
tate would  be  Icept  entire ;  and  it  was  better  for  the 
daughter,  and  perhaps  thought  so  by  the  testator,  that 
she  should  have  a  sum  of  money,  than  a  small  estate ; 
and  though  the  wUl  might  not  enure  as  a  good  execu- 
tion of  the  power  in  strictness^  yet  within  the  meaning 
and  design  of  it  was  a  good  charge  for  the  young  lady^s 
benefit. 

The  case  put  by  Lord  Hardwicke  in  the  preceding 
decree,  as  admitted  in  argument,  occurred  in  specie 
in  the  late  case  of  Kenworthy  v.  BdXt{s).  The  parent 
had  an  exclusive  power  of  appointing  to  any  of  his 
chfldren.  He  gave  the  estate  to  trustees,  to  seU,  and 
divide  the  money  amongst  his  children.  The  Master 
of  the  Rolls  treated  this  case  as  infinitely  less  strong 
than  Long  and  Long,  which,  as  we  have  seen,  was  a 
direct  determination  that  a  power  to  charge  includes 
a  power  to  sell ;  and  the  learned  Judge  thought  it 
followed  that  a  power  to  give  includes  a  power  to 
sell,  for  the  purpose  of  giving  the  money  instead  of 
the  land. 

In  a  case  of  frequent  reference,  prior  in  point  of 

(«)  6  Yes.  Jan.  793  ;  see  1  Yes.  &  Bea.  78. 
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time  even  to  the  case  of  Robarts  and  Dixall,  under  a 
power  to  appoint  to  children  ybr  sueh  estate  and  estates^ 
and  in  such  shares  and  proportions^  as  the  parent 
should  think  fit,  he  limited  a  rent-charge  to  his  young- 
est  son  and  the  heirs  of  his  body,  and  m  default  of  such 
issue  he  charged  the  estate,  which  would  then  go  to 
his  eldest  son  under  the  settlement,  with  portions  for 
his  daughters(0.  The  execution  of  the  power  was 
resisted  by  the  eldest  son.  The  testator  might,  it  was 
said,  have  distributed  the  land  amongst  his  younger 
children  in  what  proportions  he  thought  fit,  but  had 
not  power  to  devise  a  rent-charge,  or  sums  of  money ; 
but  the  court  over-ruled  this  plea  to  the  daughters  bOi 
for  their  portions,  and  the  decree  was  affirmed  in  the 
Mouse  of  Lords. 

But  it  has  been  determined  at  law,  by  three  Judges 
against  one,  that  a  limitation  to  the  use  of  such  pet- 
sons  as  A  should  appoint,  ybr  such  interests  or  other- 
wise^ as  he  should  specify,  did  not  authorize  a  limita- 
tion of  a  rent-charge,  but  a  disposition  of  the  esUite 
of  the  land  on\y(u). 

In  the  Earl  of  Bath's  case,  Mr.  Baron  Powell,  ad- 
dressing himself  to  the  case  of  Thwaytes  and  Dye, 
md  that  one  great  question  was,  whether,  the  power 
being  to  limit  estate  or  estates,  he  might  limit  a  rent 
out  of  those  lands :  It  was  held,  in  equity,  he  might, 
and  truly  he  thought  that  he  might  at  law.  There  was, 
he  confessed,  an  opinion  against  it  in  the  case  of  Browne 
V.  Taylor,  where  there  were  three  Judges  against  one ; 
but  really  he  thought  it  was  good  in  \aw{x). 

(0  Thwaytes  v.  Dye,  2  Vera.  Earl  of  Pembroke,  Dy.  263. 

10 ;  Raith.  ed.  3  Cha.  Ca.  69.  {x)  And  see  Middleton  v.  Pryor, 

(ti)  Browne  v,  Taylor,  Cro.  Car.  Ambl.  393. 
38;  and  see   Lord    Arundel  v. 
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From  the  present  temper  of  the  courts,  there  is  great 
reason  to  suppose,  that  in  a  case  like  ThwaytesuOye 
it  would,  agreeably  to  the  opinion  of  Mr.  Baron  Powell, 
be  determined,  that  a  rent-charge  might  be  Mied 
even  at  law.  There  is  no  magic  in  words.  ^^  Estate 
or  estates"  mean  quantity  of  interest,  and  a  rent-cbai^ 
is  clearly  a  portion  of  the  entire  interest  in  the  land. 
Such  a  determination,  therefore,  would  be  authorized, 
as  well  by  the  spirit  as  the  words  of  the  power.  In 
Browne  v.  Taylor  the  words  were  strongly  in  favom 
of  the  power  to  limit  a  rent,  and  Croke,  Justice,  was 
of  that  opinion.  It  scarcely  admits  of  doubt,  but  that 
in  a  similar  case  the  courts  would,  at  this  day,  dedde 
that  a  legal  rent  might  be  limited  under  the  power. 

In  a  recent  case,  a  power  to  a  tenant  for  life  '^  to 
raise  or  borrow  any  sum  or  ^ums  of  money,  not  ex- 
ceeding l,600i.  and  that  without  the  consent  of  the 
trustees,  was  held  to  authorize  the  grant  of  a  rent- 
charge  until  a  principal  sum  of  money  and  interest 
should  be  thereby  fully  paid(y) ;  but  the  House  of 
Lords  in  affirming  the  decree  particularly  stated  that 
this  was  not  to  be  considered  as  a  general  rule. 

The  principle  of  the  late  decisions,  it  must  be  ob- 
served, has  been  extended  in  practice ;  and  some  gen- 
tlemen treat  the  case  of  Kenworthy  and  Bate  as  a  de- 
cision that  the  power  was  legaUy  executed.  It  can- 
not  be  discovered  from  the  decree  what  the  meaning 
of  the  court  on  this  head  really  was.  The  decree 
merely  declares  the  power  to  be  well  executed,  and 
orders  a  sale,  in  which  all  proper  parties  were  to  join(z). 

We  have  seen,  however,  that  the  case  of  Thwaytes 

(y)  Blake  v.  Marnell,  2  Ball  &  Beat  35 ;  4  Dow.  248»  S.  C. 
C«)  n^.  lib-  A.  1801,  fol.  1000. 
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and  Hye  was  deemed  an  equitable  execution  only ; 
and  Lord  Hardwicke  admitted,  that  in  Robarts  v. 
Dixall,  the  power  was  not  legally  executed.  Of  course 
in  Long  v.  Long,  the  execution  was  deemed  vaKd  in 
equity  only(a).  In  most  of  these  cases  it  may  well  be 
held  that  the  power  is  mbstantiaUy  executed ;  but 
consistently  with  the  established  rules  on  the  construct 
tion  of  powers  at  law,  it  could  not  be  determined  that 
a  power  to  charge  includes  a  power  to  give  the  estate 
Us^^  or  that  a  power  to  give  the  estate  to  one  enables 
a  gift  of  it  to  another  to  sell  for  his  benefit,  ihe 
trustee  in  that  case  is  not  an  object  of  the  power,  and 
the  courts  of  law  would  not  advert  to  the  trust.  1  he 
party  not  being  an  object  of  the  power  is  of  itself  a 
suffident  objection  to  the  execution  at  law ;  for  in 
Hervey  and  Hervey,  under  a  power  of  jointuring^  Lord 
Hardwicke  considered  it  dear  that  no  conveyance 
could  be  pursuant  to  the  power  but  what  was  to  the 
w^  herself  only(ft).  Nor  is  the  case  of  Peters  v. 
Masham,  which  will  be  hereafter  stated,  an  authority 
against  this  rule ;  for  there  it  was  considered  that  the 
donee  had  only  to  select  the  land,  and  not  to  limit  the 
estate(r).  These  therefore  cannot  be  considered  as 
cases  of  legal  executions.  To  make  them  so,  a  power 
to  give  tfie  estate  to  ^,  must  be  read  as  if  it  autho- 
rized a  gift  to  any  other  person  for  bis  benefit  Even 
in  cases  like  Thway tes  v.  Dye,  and  Browne  v.  Taylor, 
a  court  of  equity  could  scarcely  hold  the  power  ItgdUy 


(a)  See  Reg.  Lib.  B.  1799,  fol.  (6)  1  Atk.  563,  564;  and  see 

1023.    The  eldest  son  was  direct-  Ambl.  341, 

ed  to  join  in  the  conreyance  when  (c)  Fitzg.  156;  Fortes.  339,  tn« 

of  age ;  and  see  Jennings  v.  Kej-  frat  seet  8, 11. 
mis,  nyrtu 
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executed  without  the  last  case  having  first  been  over- 
ruled in  a  court  of  law. 

A  power  to  grant  a  rent-charge  on  any  part  of  the 
estate  of  a  particular  value  will  not,  even  in  eqmtjr, 
authorize  a  charge  of  the  rent  on  the  entire  estate,  be- 
cause in  such  cases  the  intent  is  that  the  whole  estate 
shall  not  be  incumbered((f)  ;  so  a  power  to  settle  part 
of  the  land  of  a  given  value  will  not  authorize  a  grant 
of  a  rent-charge  of  the  same  value  on  the  whole  es- 
tate(^),  but  equity,  where  there  is  a  proper  considera- 
tion, will  of  course  relieve  against  the  defective  exe- 
cution. 

In  Whitlock's  casefX)  i*  ^^  '^^^  ^^^'^  ^^  agreed 
to  by  the  whole  Court,  that  under  a  power  to  make  an 
estate  for  three  lives,  the  donee  cannot  make  a  lease 
for  ninety-nine  years  determinable  upon  three  lives. 

But  in  that  case  a  distinction  was  taken  between 
such  a  particular  power  affirmative  and  a  general 
power  restrained  with  a  negative,  as  a  power  gene- 
rally to  make  leases,  with  a  proviso  that  they  should 
not  exceed  three  lives  or  twenty-one  years ;  under 
which  it  was  determined  that  he  might  make  a  lease 
for  ninety-nine  years  determinable  on  three  lives,  be- 
cause the  power  was  absolute  and  indefinite ;  and  the 
proviso  of  correction  is  added,  that  the  lease  shall  not 
exceed  three  lives  or  twenty-one  years,  which  dause 
is  negative,  and  qualifies  the  generality  of  the  first  pro- 
viso ;  and  a  lease  for  ninety-nine  years,  determinable 
on  three  lives,  does  not  exceed  three  lives,  although  in 
truth  it  is  not  a  lease  for  lives. 

{i)  Henrey  i>.  Hcrvey,  1  Atk.  561. 
^    (e)  Earl  of  Tjrconnel  o.  Duke  of  Ancaster,  3  Yes.  50a. 
(f)  8  Rep.  69,  b.  8.  C.  1  Brownl.  169,  nom.  Chappel  v.  Wluflock. 
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The  first  resolution  in  Whitlock's  case  appears  to 
have  been  much  debated  in  a  case  called  Rattle  v. 
IV>pharo(/i),  where,  under  a  power  to  a  tenant  for  life 
in  a  marriage  settlement  to  limit  the  estate  to  any  wo« 
man  he  should  marry,  for  her  life,  by  way  of  jointure, 
and  in  bar  of  dower,  be  made  a  lease  for  ninety-nine 
years,  determinable  on  the  death  of  his  wife  ;  and  it 
was  determined  in  the  Court  of  King's  Bench,  whilst 
Lord  Hardwicke  was  Chief,  that  however  she  might 
be  entitled  to  relief  in  a  court  of  equity,  it  CQuld  never 
be  said  to  be  an  execution  of  the  power ;  for  the  estates 
are  very  different,  one  being  a  freehold,  and  the  other 
a  chisel,  and  the  freehold  in  her  being  a  qualification 
to  any  future  husband  to  be  a  member  of  parliament, 
IdU  game,  t$c.  But  if  ttie  power  had  been  general  to 
provide  for  a  wife^o  as  that  he  did  not  make  a  greater 
estate  than  fir  l^e^  beoause  an  estate  for  years  deter- 
mimiUe  on  a  life  is  a  less  estatCfSuch  an  estate  migl^ 
have  been  raised  by  vutue  of  the  latter  power,  whidi 
authorizes  the  creation  of  any  estate  that  is  not  greater 
^an  an  estate  for  life(i).  And  the  Court  founded 
ihek  decision  on  Whitlock's  case,  and  treated  it  as  a 
very  plain  case. 

In  a  case  before  Lord  Mansfield,  be  said,  that  in  the 
case  of  Rattle  v.  Popham  the  Court  thought  themselves 
bound  by  WhiUoclc's  case,  and  held  the  lease  not  to 
be  warranted  by  the  power.  The  widow  brought  her 
hill  in  the  court  of  Chancery ;  and  Lord  Talbot,  ar- 
guing from  the  same  premises,  the  power  and  the 

(A)  Sir.  992 ;  Cunn.  102 ;  and  see  2  Yes.  644 ;  and  see  accordingly 
Churchman  t;.  Harvey,  1  Amb.  335 ;  the  same  point  decided* 
(t)  See  10  East,  181. 
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lease,  without  any  other  circumstance,  held  the  lease 
to  be  warranted  by  the  power.  He  said  it  was  not  a 
defective^  but  a  blundering,  execution ;  and  he  decreed 
the  defendant  to  pay  all  the  costs,  both  at  law  and  io 
equity(A:). 

Lord  Mansfield  adduced  this  decision  of  Lord  Tal- 
bot's in  support  of  his  favourite  doctrine,  that  what- 
ever  was  an  equitable,  ought  to  be  deemed  a  legal, 
execution  of  a  power.    In  a  late  case  before  Lord  Re- 
desdale,  in  which  he  combated  this  doctrine,  he  ssad, 
that  if  Ijord  Mansfield  found  fault  with  the  dedsion  in 
the  case  of  Rattle  v.  Popham,  as  he  was  represented 
to  have  done,  he  (Lord  Redesdale)  thought,  with  de- 
ference, that  there  was  no  ground  for  the  remark(l); 
and  indeed,  notwithstanding  Lord  Mansfield's  asser- 
tion, it  appears,  from  a  manuscript  note  of  the  case, 
which  will  be  found  in  the  Appendix  to  this  volume, 
that  Lord  Talbot  admitted  clearly  that  the  power  was 
not  well  executed  at  law^  but  he  relieved  the  wife 
against  the  defective  execution,  on  the  general  rule  of 
equity(m) ;  and  on  the  same  principle,  viz.  relief  of 
equity  against  the  defect.  Lord  Nottingham,  when  Lord 
Keeper,  is  reported  to  have  said  that  the  resolution 
in  Whidock'S'  case  might  be  laughed  at(n). 

In  a  late  case(o),  where  a  power  authorized  a  lease 
"  for  any  number  of  years  not  exceeding  twenty-one 
years,  or  for  the  life  or  lives  of  any  one,  two,  or  three 
person  or  persons,  so  as  no  greater  estate  than  for 
three  lives  be  at  any  one  time  in  being  in  any  part  of 


(k)  2  Burr.  1147.  (n)  1  Frccm.  308. 

(0  1  Scho.  &  Lef.  71.  (o)  Roe  v.  Pridcaux,  10  Bast. 

(m)  S.  C.  nom.  Newport  v,  Sa-  158. 
vage,  MS.  App.  No.  20. 
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ihe  premises,^'  the  Court  held,  that  the  power  autho- 
rized a  lease  for  years^  or  a  lease  for  lives,  but  not  a 
lease  for  years  determinable  on  lives.  They  relied 
upon  the  distinction  in  Whitlock's  case,  where  the 
power,  as  in  this  case,  piuticularised  the  species  of 
lease,  and  they  treated  the  case  of  Rattle  v.  Popbam 
as  well  decided  at  law. 

The  result  of  the  authorities  appears  to  be,  that, 
subfeet  to  the  distinction  taken  in  Whitloc^'s  case, 
where  a  freehold  interest  is  authorized  to  be  appointed 
under  a  power,  a  different  spades  of  estate,  although 
less  valuable,  as  a  term  of  ninety-nine  years  determina- 
te whh  the  Hfe,  cannot  at  law  be  granted.  But  that 
in  equity  such  an  execution  will  be  supported,  because 
less  than  the  power  is  eflfected,  and  k  ctearly  appears 
how  much  less :  If  the  appointee  should  outlive  the 
ninety-nine  years,  the  estate,  as  to  the  residue  of  1^ 
life,  will  be  undisposed  of,  and  will  go  over  to  the  re- 
mainder man,  or  other  person  entitledCp). 

But  although  a  different  interest  cannot  be  ^ven 
from  that  designated  in  the  power,  for  example,  a 
chattel  interest  instead  of  a  freehold,  yet  it  seems, 
that  where  the  nature  of  the  inlS^rest  is  the  same,  the 
appointment  will  be  good  at  law  as  well  as  in  equity, 
although  the  power  is  not  executed  to  its  fullest  ex- 
tent. 

Of  course,  if  a  power  ex[n-ess]y  require  that  an  es- 
tate in  fee,  and  no  other^  shall  be  appointed,  a  leas  es- 
tate than  a  fee  cannot  be  limited ;  and  even  where  a 
power  authorizes  the  appointment  of  a  fee,  and  there 
are  not  any  express  words  of  restriction,  it  has  been 

tp)  See  S  Veg.  645  \  Churdimaii  v.  Hanrey,  Ambl.  335. 
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ccmmdered  in  practice  thot  a  less  estate  cmiiot  lie 
givenl^}.  But  io  the  case  of  Bovey  v.  Smith,  it  was 
siud  by  the  Court  that  such  a  pawer  may  be  «se«ated 
at  several  times;  an  estate  for  life  may  be  appoiatod 
at  one  time,  and  the  fee  at  another  time(r}.  And  tk 
case  of  Phelp  v.  Hay(^)  appears  to  be  a  <firect  aatbo* 
rity,  that  under  a  power  to  appoint  to  one  or  more  ef 
several  olgects,  theirs  fds  or  her^  heirs  and  tmigtu,  in 
mch  manner,  form,  ip.  as  the  donee  may  dioose,  an 
estate-tail  may  be  given.  The  words  there  were  pe- 
culiarly strittig.  The  limitation,  which  was  in  a  deed, 
was  to  the  use  of  ^ee  difldre^,  or  to  any  or  eittier 
of  them,  their,  his,  or  her  heirs  and  assies,  in  sud 
manner  and  form,  and  by  and  after  sucb  rates,  shares, 
and  proportions,  and  charged  and  chargeable  with 
auch  sum  and  sums  of  money  unto  and  amoo|;st  any 
or  either  of  them,  and  at  sudi  time  or  times,  as  the 
mother  should  appoint ;  in  defiiult  of  appointment,  to 
the  children  as  tenants  in  common  in  fee.  The  donee 
appointed  a  sum  to  oi^  diild,  and  the  estate,  subject 
to  that,  to  another  (as  the  Court  determined)  in  tifl, 
with  remainder  to  the  first  in  tail.  And  Sr  Thomas 
SeweU,  Master  of  the  AoUs,  decreed  in  favour  of  the 
appointment. 

In  ilUpenned  powers  of  sale  it  sometimes  hs(q^ 
that  the  party  is  authorized  to  appoint  the  estate  to 
the  purchaser,  his  heirs  and  assigns,  whidi  should 
never  be  done(f ) ;  for  it  has  in  this  oise  also  been 
contended  in  practice,  that  the  estate  can  only  be  ap- 
pointed to  the  purchaser  in  feoi  utd  not  to  uses  to  bsr 

{q)  See  Snape  v,  Turton,  Cro.        (9)  MS  Appendix,  No.  18. 
Car.  472.  (0  fide  svpra,  p.  200. 

(r)  1  Vera.  84. 
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dower,  or  to  any  other  uses  which  the  case  may  re- 
quire.    To  obviate  thia  difficidty,  where  it  was  intend- 
ed to  bar  the  purchaser's  wife  of  dower,  it  has  been 
recited  (contrary  to  the  fact)  that  the  contract  was  en- 
tered into  by  A^  as  agent  for  jB,  the  real  purchaser,  and 
the  estate  has  been  conveyed  to  A  in  fee,  in  trust  for 
the  purchaser.    But  upon  the  authority  of  Phelp  and 
Hay  it  may  be  thought  that  the  doubt  in  this  case  is 
not  well  founded.     If  it  be  well  founded,  there  is  great 
reason  to  contend  that  the  estate  mtist  be  conveyed  to 
the  purchaser  himself  in  fee,  and  that  a  conveyance  to 
a  fictitious  purchaser  as  a  trustee  would  be  absolutely 
void,  he  not  being  an  object  of  the  power.    But  really, 
\?hcn  His  once  admitted  that  the  intention  of  the  power 
is  to  be  regarded,  and  not  the  precise  terms  of  it(7/). 
there  seems  to  be  no  ground  for  this  practice.    The 
ifdentiofi  expressly  is,  that  the  inheritance  of  the  estate 
shaQ  be  sold,  but  the  mode  of  the  conveyance  rests  in 
the  breast  of  the  purchaser.    The  direction  simply 
amounts  to  a  declaration  that  the  fee  shall  belong  to 
the  purchaser.    It  merely  expresses  what  would  be 
implied  in  the  power,  in  the  absence  of  an  express 
provision,  it  being  clear  that  a  power  to  trustees  to 
sell  an  estate  will  authorize  them  to  appoint  the  estate 
to  the  purchaser  in  fee,  although  the  power  be  silent 
on  that  head.    Now,  if  the  direction  were  wholly 
omitted  it  would  scarcely  be  doubted  that  the  estate 
might  be  conveyed  to  any  uses  the  purchaser  should 
desire.    Therefore,  according  to  the  rule  of  law,  that 
expresdo  eorum  quct  tacUe  insunt  nihil  operatur^  it  may 
be  contended,  independently  of  decision,  that  although 

(11)  See  Morris  v.  Preston,  tn/ra. 
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the  trustees  of  the  power  are  only  authorized  hj  tte 
words  of  it  to  appoint  the  estate  to  the  purcfaiser  ia 
fee,  yet  they  may  appdnt  it  to  uses  to  bar  dower,  or 
in  any  other  manner  that  the  purchaser  may  direct 

The  case  of  Phelp  and  Hay  only  shows  that  a  \m 
interest  may  be  appointed  than  that  authorized  wh^ 
the  interest  is  a  freehold*  But  the  same  principle 
applies  to  chattel  interests  $  nor  are  cases  waodog  oi 
this  head.  In  the  case  of  Briers  (or  Breers)  and  Bool- 
ton(a:)  (which,  like  most  of  the  cases  in  the  same  re- 
porter  it  is  scarcely  possible  to  comprehend),  it  seems 
to  have  been  holden  at  law,  that  under  a  power  to 
grant  an  annuity  till  %00l.  was  received,  an  annuity 
might  be  granted  till  a  less  sum  was  raised ;  and  Jonei 
and  Twisden  said,  that  on  the  statute  for  leases  other- 
wise than  for  three  lives  or  twenty-one  years,  a  lease 
for  less  is  good,  which  is  a  clear  point  And  in  die 
case  of  Hans  v.  Bessie(i/),  a  power  was  ^veu  to  de- 
vise 3002. ;  and  the  donee  disposed  of  SOOl.  by  fifties 
and  it  was  held  good  by  the  Court,  and  they  took  a 
distinction  between  a  power  of  attorney  to  make  a 
lease,  and  a  power  reserved  for  that  purpose.  In  te 
first  case  a  lease  cannot  be  made  for  less,  in  the  last 
it  may. 

Where  a  power  is  to  lease  for  any  term  or  nomber 
of  years  not  exceeding  a  given  number,  a  lease  may 
of  course  be  made  for  any  term  withm  the  limit 


In  Winter  v.  Loveday,  a  question  arose  upon  a  com- 
plicated power,  whether  it  authorized  a  lease  for  a  term 

(or)  3  Keb.  692»  745.  (y)  1  Keb.  347. 
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id[)solute,  or  dependeDt  upon  \iyes{z).  The  power  was 
to  lease,  "  if  in  possession  for  one,  two,  or  three  lives, 
m'far  the  term  of  thirty  years,  or  for  any  other  num- 
ber or  term  of  years,  determinable  upon  one,  two,  or 
three  lives,  or  in  reversionybr  one  or  two  lives,  or^ 
the  term  of  thirty  years,  or  ybr  any  other  number  or 
term  of  years,  determinable  on  one  or  two  lives/' 
Mr.  Justice  Rokeby  held,  that  a  term  could  only  be 
granted  determinable  upon  lives  ;  but  Lord  Chief  Jus- 
tice  Holt,  and  Turton  and  Eyre,  Justices,  held,  that  a 
lease  for  thirty  years  absolutely  was  good  within  the 
proviso,  for  the  words  of  the  proviso  were  for  one  or 
two  lives,  or  for  the  term  of  thirty  years,  or  for  any 
other  number  or  term  of  years^  determinable  on  one 
or  two  lives,  *jc.  where  the  repetition  of  the  pftrticle 
(for)  disjoins  and  separates  the  sentence,  and  makes 
so  many  distinct  clauses,  so  that  the  donee  had  power 
to  make  leases  either  for  one  or  two  lives,  or  for 
thirty  years,  or  for  any  number  of  years,  determina- 
ble 00  one  or  two  lives ;  he  had  his  election  to  make 
the  one  lease  or  the  other ;  if  he  could  not  lease  but 
for  thirty  years  determinable  on  two  lives,  the  prepo- 
sition (for)  in  the  clause  (for  the  term  of  thirty  years) 
would  govern  the  whole  sentence,  which  would  have 
been  penned  in  this  manner,  viz.  for  the  term  of  thirty 
years  determinable,  6^.  or  rather,  for  any  term  or 
number  of  years  determinable  on  one  or  two  lives ; 
for  if  such  a  construction  were  to  be  made  what  occa- 
aon  would  there  be  for  these  words  (for  the  term  of 
thirty  years)?  They  might  be  entirely  omitted ;  but 
as  the  sentence  runs,  for  the  term  of  thirty  years,  or 

(z)  1  Com.  $7,  and  other  books ;  and  see  Roe  v.  Prideaax*  10  Bast, 
158. 

3  q 
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for  any  other  number  or  term  of  years,  such  repeidtiou 
or  reiteration  makes  them  distinct  clauses ;  and  as  the 
first  (for)  governs  the  first  clause  (for  the  term  of 
thirty  years),  so  the  last  preposition  (for)  governs  the 
latter  clause  (for  any  term  or  number  of  years  deter- 
minable,  £^.)  and  explains  the  intent  of  the  parties  to 
be,  that  leases  might  he  made  for  any  number  of  years 
determinable  on  lives,  so  in  liice  manner  for  Uiirty 
years  absolutely. 

!n  the  case  of  Lutwich  and  Kggot(d),  the  power 
was  to  demise  for  three  lives  or  twenty-one  years^  or 
under  or  for  any  term  of  years^  upon  one,  two,  or  three 
lives,  or  as  tenant  in  tail  in  possession  might  do.  It 
Was  insisted  that  a  lease  for  twenty-one  years  only 
could  be  granted  determinable  upon  lives ;  but  the 
Court,  with  great  reason,  supported  a  lease  granted 
under  the  power  for  ninety-nine  years,  determmable 
upon  three  lives. 

A  general  power  to  a  tenant  for  life  to  grant  a  term 
or  estate,  without  specifying  the  duration  of  It,  \rill 
enable  him  to  grant  a  term  beyond  his  own  life,  al- 
though it  defeat  the  remainders  over,  for  otherwise 
the  power  would  be  merely  idle  and  void,  as  eveiy 
tenant  for  life  may  alien  the  estate  during  hh  own 
life(»). 

A  power  to  grant  an  interest  in  possession  wSl  not 
of  course  authorize  a  grant  in  reversion.  What 
amounts  to  a  reversion  is  a  question  which  generally 
occurs  only  on  leases,  md  shall  therefore  be  reserved 
for  the  next  chapter.  In  the  same  place  we  shaU 
have  occasion  to  consider  in  wfaait  cases  concurrent 

(a)  3  Mod.  268. 

(b)  Hele  t;.  Green,  2  Ro.  Abr.  261,  pi.  10. 
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interests  can  be  granted(c).  But  we  may  here  notice 
that  although  a  reversionary  interest  be  granted  where 
the  power  authorizes  a  grant  in  possession  only,  yet 
equity  will  in  some  cases  supply  the  defective  execu- 
tion of  the  power  where  there  is  a  meritorious  consi- 
deration in  the  appointee(£/). 

In  considering  the  extent  of  a  power,  the  intention 
of  the  parties  must  be  the  guide.  Thus,  on  the  one 
hand,  a  power  limited  in  terms  has,  in  favour  of  the 
intention,  been  deemed  a  general  power,  whilst  on  the 
other  hand  a  general  power  in  terms  has  been  cut  down 
to  a  particular  purpose. 

The  case  of  Talbot  v.  Tipper(^)  is  an  instance  of 
the  first  construction.  ''  In  a  settlement  by  Sir  John 
Fortescue  he  reserved  a  power  to  make  leases  with 
line  or  without  fine,  and  rendering  such  rents  and  ser- 
vices as  he  should  think JU.  He  nmde  a  lease  without 
reserving  any  rent ;  and  it  was  objected,  that  some 
rent  ought  to  be  reserved,  and  there  not  being  any, 
his  power  was  not  well  executed ;  but  the  objection 
was  overruled,  because  it  being  to  reserve  such  rent 
as  he  should  tiiink  fit,  and  he  having  thought  fit  to  re- 
serve no  rent,  this  should  not  avoid  the  execution  of 
the  power,  and  especially  he  not  having  said  such 
yearly  rent ;  so  that  a  pepper-corn  reserved,  payable 
forty  years  afier,  would  have  been  sufficient,  and  there- 
fore such  matter  should  not  be  regarded  as  a  cause 
sufficient  to  avoid  the  lease,  where  be  had  made  it 
subject  to  a  trust  to  pay  the  rents,  issues  and  profits, 
to  such  persons  as  he  should  direct. 

In  the  late  case  of  Morris  v.  PresXon(f)^  it  appeared 

(c)  Chap.  10,  sect  3.  (e)  Skin.  427. 

(rf)  Anon.  2  Freem.  224.  (f)  7  Vcs.  Jun.  54f . 
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that  in  a  settlement  powers  of  sale  and  exchange  were 
given  to  the  trustees  to  preserve  contingent  remain- 
ders. And  there  was  a  power  in  case  of  the  death 
of  any  or  either  of  the  trustees  for  the  husband  or^fc, 
or  the  survivor,  with  the  consent  of  the  surviving  co- 
trustee or  co-trustees^  to  appoint  any  new  trustee  or 
trustees,  and  upon  such  appointment  the  surviving  co- 
trustee^ should  convey  the  estate,  so  that  the  surmv- 
ing  trustee  or  trustees^  and  the  new  trustee  or  trustees, 
might  be  jointly  concerned  in  the  trusts,  in  the  same 
manner  as  such  surviving  trustee  and  the  person  so 
dying  would  have  been  in  case  he  were  living.  The 
purchaser  objected  to  the  title  of  the  trustees  under 
the  power  of  sale,  because  they  were  not  appointed 
until  the  death  of  both  the  trustees  under  the  original 
settlement,  which  was  not  authorized  by  the  power, 
but  the  objection  was  waved  without  ar^gument.  Now 
the  power  in  terms  clearly  did  not  extend  to  the  event 
which  happened :  it  contemplated  only  an  appointment 
on  the  death  of  one  trustee,  and  not  an  appointment 
after  the  death  of  both  ;  but  the  ground  on  which  the 
plaintifTs  counsel  waved  the  objection  must  be,  that 
the  intention  of  the  power  was,  that  new  trustees 
should  be  appointed  whenever  circumstances  might 
require  it.  Clear  as  this  point  appears  to  be,  it  is  to 
be  regretted  that  the  opinion  of  the  Court  was  not 
taken  upon  it.  It  has  more  than  once  happened,  that 
what  counsel  have  given  up  in  argument  the  Court 
have  enforced. 

An  example  of  the  second  kind  is  exhibited  in  the 
case  of  Bristow  v.  Warde(^).    There,  by  marriage 

(g)  2  Ves.  Jun.  336.    This  case  however  must  not  be  considered  as 
establishing  a  general  rule. 


Digitized  by  CjOOQ IC 


OF  POWERS  IN  GENERAL.  46  £ 

articles,  funds  of  eacli  party  were  agreed  to  be  settled 
on  the  husband  and  wife,  and  then  as  the  husband 
should  appoint  generally,  and  in  default  of  appoint- 
ment U  the  children  of  the  marriage  as  usual*  It 
W9S  insisted  that  his  power  was  indefinite,  and  not 
confined  to  children.  But  Lord  Rosslyn,  after  observ- 
infi;,  that  the  articles  were  made  in  order  to  secure  a 
provision  for  the  intended  wife  and  the  issue  of  the 
marriage,  said  that  it  would  be  a  forced  construction 
of  articles  to  hold  that  a  provision  to  be  made  for  chil- 
dren, in  default  of  appointment,  to  be  equally  distri- 
butable  in  the  case  of  an  appointment,  should  be  sub- 
ject to  his  debts,  which  would  be  the  necessary  conse- 
quence of  holding  that  he  had  an  indefinite  power  of 
appointing,  for  if  he  had  that  indefinite  power  it  would 
be  assets ;  he  might  appoint  to  any  one ;  his  creditors 
could  affect  it ;  and  if  he  executed  his  power  for  the 
children,  the  children  must  take  it  subject  to  the  debts 
of  their  father.  It  was  not,  he  added,  the  natural 
frame  of  such  a  settlement,  nor  was  it  the  construc- 
tion of  the  words  of  this.  It  was  clear  the  power  of 
appointment  was  not  indefinite,  but  was  confined  to 
the  issue. 

The  cases  of  Lord  Hinchinbroke  v.  Seymour(/j),  and 
the  Earl  of  Tankerville  v.  Coke(i),  which  have  been 
already  noticed,  are  also  strong  authorities  that  a  ge- 
neral power  may  be  restrained  to  a  particular  purpose, 
where  the  intention  of  the  parties  demands  such  a  con- 
struction. And  in  Mildmay's  case,  in  my  Lord  Chief 
Justice  Coke's  first  report(A:),  the  estate  was  settled,  in 
default  of  issue  male,  on  the  settlor's  three  daughters 
in  tail,  with  cross  remainders.    And  it  was  provided 

(A)  Stqhra,  p.  271.  (•)  Sk^a,  p.  444.  (*)^P.  175,  a. 
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that  Sir  Heniy,  the  settlor,  might  "  Hmit  any  part  of 
the  lands  to  any  person  or  persons  for  any  life,  lives, 
or  years,  for  the  payment  of  his  debts,  performing  ci 
his  legacies,  preferment  of  his  servants,  or  any  dher 
reasonable  considerations  as  to  him  should  be  thought 
good."  One  of  the  daughters  died,  whereby  the  two 
others  became  seised  of  the  entirety,  and  Sir  Henry 
Hmited  a  great  part  of  Ibe  land  to  one  of  the  surviving 
daughters  and  her  husband  for  a  thousand  years,  with- 
out reserving  any  rent.  And  upon  these  words  in  Uie 
proviso  (other  considerations),  it  was  held  that  this 
word  (other)  could  not  comprehend  any  consideratioQ 
expressed  in  the  indentures  before  the  |N*o\iso ;  for 
(other)  ou^t  to  be  other  in  nature,  quality,  and  person, 
and  the  advancement  of  his  daughters  is  the  oonside* 
ration  mentioned  before.  And  it  was  resolved,  that 
the  limitation  of  a  thousand  years  was  as  well  against 
the  intent  of  the  parties,  as  i^nst  the  words  of  the 
proviso,  for  the  intent  was  to  make  distribution  of  his 
lands  amongst  his  three  daughters,  and  the  heire  of 
their  bodies  ;  but  if  this  limitation  should  be  good  it 
would  frustrate  the  estate  of  the  other  sister,  and  de- 
fraud the  intent  of  the  parties  grounded  upon  a  oonsi. 
deration  of  marriage.  And  this  limitation  for  a  thou- 
sand years,  without  any  rent  reserved,  seemed  also  to 
be  against  the  words  of  the  proviso,  for  that  cannot 
be  called  a  reasonable  consideration  which  tends  to 
the  subversion  of  the  estates  settied  by  the  indenture 
upon  good  consideration  against  the  meaning  of  the 
parties. 

Where  a  power  is  given  to  appoint  a  fund  (whether 
real  or  personal,  and  of  whatever  tenure)  amongst  se- 
veral objects  either  in  esse^  or  to  be  born,  and  the  fund 
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is,  IB  default  of  appointment,  given  amongst  the  ob- 
jects of  the  power,  if  there  should  uhimately  be  but 
one  object  of  the  power,  an  interest  cannot  be  limited 
to  him  under  the  power,  determinable  on  the  happen- 
ing  of  a  particular  event,  for  example,  his  death  under 
twenty ^ne  without  issue : 

This  was  decided  in  the  case  of  Doe  t;.  Denny(Q* 
There,  under  a  marriage  settlement,  the  estate  was 
fimited  to  the  use  of  such  child  or  children  of  the  mar- 
riage, and  for  such  estate  and  estates,  and  sutgect  to 
sttch  powers,  conditions,  provisos,  and  limitations,  as 
the  wife  should  appoint ;  and  in  default  of  appoint- 
ment, to  the  use  of  the  children  in  fee ;  and  in  defimit 
of  issue,  then  as  the  wife  should  appoint  generally. 
There  was  only  one  child  of  the  marriage,  and  the 
wife,  by  virtue  o(  her  powers,  devised  the  estate  to 
her  son  in  fee ;  and  in  case  be  should  die  under  twenty- 
one,  and  vnthout  issue(l)^  then  over.  The  Court  said, 
that  it  was  dearly  the  intention  of  the  parties  to  the 
setdement  that  tiie  issue  should  take  an  estate  in  fee ; 
and  after  showing  that  the  general  power  given  to  the 
wife  never  arose(m),  they  held  that  the  son  took  an 
estate  in  fee  under  the  devise  to  him,  or  an  estate  in 
fee  under  the  marriage  settlement ;  and  in  one  report 
it  is  said  that  the  wife  could  not  alter  tiie  ertate  ci  the 
son. 

fai  the  later  case  of  Roe  v.  Dunlin),  a  copyhold  es- 
tate was  surrendered  to  the  dnld  or  children  of  the 
marriage,  in  such  proportkm  and  proportions,  and  fi^r 

(/)  Say.  295,  reported ;  2  Wils.        {m)  Fide  aupm,  p.  275. 
337,  cited.  (n)2WU8.336. 

(I)  These  words,  which  we  very  important,  are  not  noticed  in  Sayer's 
report 
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such  estate  and  estates,  as  the  husband  and  wife,  or 
the  survivor  should  appoint ;  and  in  default  of  appoint- 
ment, then  to  all  the  children  in  fee  as  tenants  in  com- 
mon, and  for  vrant  of  such  issue,  to  the  husband  in  fee. 
The  husband,  who  survived  his  wife,  appointed  to  the 
only  child  of  the  marriage  in  fee,  when  she  attained 
twenty-one,  but  if  she  died  under  twenty-one,  then  he 
gave  the  estate  over ;  and  the  whole  Court  of  C.  R 
were  clearly  of  opinion  that  the  husband  had  do  power 
to  make  such  appointment;  but  there  being  only  one 
child  of  the  marriage,  that  child  was  entitled  to  the 
whole  estate  in  fee.  But  Lord  Chief  Justice  Wilmot 
said,  that  he  thought  a  single  child  in  such  a  case  as  this 
might  be  made  tenant  in  tail.  This  case  was  decided 
on  the  authority  of  the  preceding  case  of  Roe  and 
Dunt,  but  the  Court  thought  the  case  at  bar  was  a 
stronger  case ;  for  if  this  *  power  could  have  taken 
place,  and  the  child  had  died  under  twenty-one,  and 
left  issue^  that  issue  would  have  been  dismherited. 

It  is  is  observable,  that  neither  of  the  foregoing  cases 
is  on  authority,  that  where  the  power  authorizes  not 
merely  a  distribution  as  to  shares,  but  also  an  appoint- 
ment of  the  quantity  of  estate  or  interest  in  the  land 
to  be  acquired  by  the  objects  of  the  power,  the  donee 
cannot  limit  a  less  estate  than  a  fee  to  the  sole  object 
of  the  power,  so  as  that  an  absolute  and  not  a  defeasMe 
estate  be  limited.  On  the  contrary,  Lord  Chief  Justice 
Wilmot  expressed  his  opinion,  that  a  single  child  might 
in  such  case  be  made  tenant  in  tail,  and  by  a  parity  of 
reason  the  child  might  be  made  tenant  for  life,  although 
a  limitation  for  life  would  be  nugatory  where  the  ob- 
ject  takes  an  estate  of  inheritance  in  default  of  appoint- 
ment, because  the  estate  for  life  limited  to  him  under 
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the  power,  would  merge  in  the  estate  of  inheritance. 
But  Mr.  Sergeant  Wilson,  the  reporter,  adds  a  quaere 
to  the  opinion  of  the  Lord  Chief  Justice  in  Roe  and 
Dunt,  on  the  question  under  consideranon.  He  does 
not,  however,  advance  any  argument  against  the  opi- 
nion, nor,  perhaps,  would  it  be  easy  to  frame  one. 
Where  the  power,  as  in  that  case,  authorizes  an  ap- 
pointment to  the  child  or  children  of  the  marriage,  for 
such  estate  and  estates  as  the  donee  shall  limit,  the 
words  of  the  instrument  cannot  be  satisfied  without 
giving  the  donee  a  power  to  limit  the  quantity  of  estate 
to  be  taken  by  a  single  child^  the  only  object  of  the 
power.  A  contrary  construction  would  lead  to  endless 
difficulties.  Suppose  there  to  be  two  objects  of  the  pow- 
er, it  will  be  admitted  that  an  appointment  of  the  estate 
to  them  in  tail,  with  cross-remainders  between  them  in 
tail,  would  be  good ;  then  take  it  that  one  dies  in  the 
life-time  of  the  donee  of  the  power  without  issue,  so 
that  the  survivor  becomes  the  only  object  of  the  power ; 
can  it  be  seriously  argued  that  the  appointment  would 
in  that  event  become  void,  and  that  he  would  take  the 
fee  under  the  limitation  in  default  of  appointment ;  and 
if  this  appointment  be  good,  does  it  not  follow,  on  the 
same  principle,  that  an  appointment  to  a  single  and  the 
only  object  of  such  a  power  in  tail  is  equally  valid  ?  In 
truth,  in  both  the  above  cases,  the  appointment  appears 
to  have  been  made  with  a  view  to  defeat  the  limitation 
in  the  deed  to  the  object  of  the  power  in  default  of  ap- 
pointment, and  to  increase  the  interest  of  the  person 
executing  the  power  at  the  expense  of  the  object  of  the 
power. 

But  where  the  power  simply  authorizes  an  appoint- 
ment of  the  shares  to  be  taken  by  the  objects,  the  pow- 

8    R 
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f  ceases  wheo  there  is  only  one  objecty 

rae  must  take  the  whole. 

e  by  marriage  articles  leaseholds  for  Uves 

to  be  conveyed  to  trustees  to  the  use  of 
;9  and  Bs  in  such  shares  and  proportions 
as^i  shouUI  appoint,  and  for  want  of  appointment  to  go 
to  the  chil  Jren  equally :  There  was  only  one  child ; 
and  Lord  Redesdale  held  that  this  power  was  onAy  to 
limit  proportions,  and  that  only  in  the  event  of  the 
existence  of  more  children  than  ofie ;  comeqaently 
the  power  never  arose  at  all,  there  having  been  only 
one  child  capable  of  taking  under  the  settlement  aod 
the  instrument,  he  added,  was  to  be  considered  as  if 
the  power  had  not  been  jnserted(o). 

In  the  cases  hitherto  discussed,  it  is  of  course  as- 
sumed, that  the  object  of  the  power  takes  the  estate 
under  the  settlement  in  d^au}t  df  appointment ;  for  it 
is  clear,  that  if  the  object  can  only  take  the  estate  by  an 
execution  of  the  power,  it  may  be  appointed  to  him. 
And  even  if  he  take  a  share  of  the  estate  in  default  of 
appointment,  yet  tlje  entirety  may  be  appointed  to  him. 
This  was  decided  by  Lord  Thurlow,  in  a  case  where 
a  power  was  given  to  appoint  personalty  amongst  chil- 
dren, and  in  default  of  appointment,  the  fund  was  given 
to  the  children  equally,  to  be.  vested  at  twenty-one,  al- 
though they  died  in  the  life-time  of  the  donee  of  the 
power.  There  were  two  children,  one  of  whom  at- 
tained twenty-one,  and  then  died,  and  the  donee  ap- 
pointed the  entirety  to  the  surviving  child.  Lord  Thur- 

(o)  CampbeU  v.  BaQdyt,  1  Scho.    the  power  m\j  extended  to  the 
&  Lef.  281 ;  and  see  Folkee  o.    case  of  several  objects. 
Western,  9  Ves.  Jun.  456.  where 
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tow  said,  that  where  there  are  only  two  children,  the 
power,  by  way  of  exercise  of  discretion,  is  totally  gone 
by  the  death  of  one  before  it  is  exercised,  and  it  cannot 
be  the  same  power  in  point  of  extent,  as  when  meant 
to  be  a  distribution  among  several,  for  which  it  is  ne- 
cessary there  Should  be  several.  But  this  clause  made 
it  proper  for  the  donee  to  express  that  she  did  intend 
the  power  to  be  executed.  If  there  was  no  appoint- 
ment,  the  consequence  was,  each  would  be  entiled 
to  a  moiety,  because  there  was  no  appointment.  In 
respect  of  that  clause,  she  had  a  power  to  appoint 
to  one  only ;  for  though  that  was  not  a  distribution, 
it  was  an  expression  that  it  should  go  by  appointment, 
and  not  transmit  for  want  of  it.  And  he  decreed  ac- 
cordlngly(p) 

And  here  it  may  be  observed,  that  where  a  power 
is  gjven  by  vvill  to  appoint  an  estate  amongst  several 
otgects,  and  the  estate  in  default  of  appointment  is 
^ven  to  them  as  tenants  in  common,  the  death  of  any 
of  the  objecte  in  the  life  of  the  testator  will  pro  tanto 
defeat  the  power  and  devise  over,  so  that  the  power 
and  devise  will  only  remain  as  to  the  shares  of  the 
survivor8(9)  (I).  But  as  it  is  clear,  that  under  a  de- 
vise to  several  as  joint-tenants,  the  share  of  any  dying 


(p)  Boyle  t;.  Bishop  of  Peter-  &  Bea.  79;  M'Ghie  t;.  M'Ghic, 

borough,  1   Yes.  Jan.  299;   see  2  Madd.  368. 
Vane  v.  Lord  Dungaanon,  2  Scho.        (q)  Reade  v.  Reade,  5  Yes.  Jun. 

&  Lef.  118,  a  case  standing  by  744;  Casterton  v.  Sutherland,  9 

itself.  Butcher  v.  Butcher,  1  Yes.  Yes.  Jun.  445. 


(I)  This  is  the  point  which  this  case  appears  to  hare  decided,  but  it 
IS  not  easy  to  coUect  die  fact;  see  5  Yes,  Jun.  744;  8  Term  Sep,  118. 
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in  the  testatoi^'s  l|fe-time  does  not  lapse,  btjA  goes  ofer 
to  the  survivors(r),  it  should  seem,  th»t  where  the  eg* 
tate  in  default  of  appointment  is  given  to  the  ohfects 
of  the  power  in  joint-tenancy,  as  the  survivors  woold 
take  the  whole  in  default  of  appointment,  tbe  power 
itself  ought  still  to  ride  over  the  entirety,  ^ekI  not  be 
oonfined  to  the  shares  of  the  surviving  otgeets. 


IL  Secondly,  Jis  to  the  consttudwns  af  UmiMimn 
instruments  executing  powers.  A  power  may  be  exe- 
cuted by  any  act  vOer  vivos^  or  by  wiU.  In  the  execo- 
tion  of  powers  by  deed,  or  other  act  inter  vivas^  tedm- 
cal  expressions  are  as  necessary,  in  the  Hmitation  of  tbe 
estate,  as  in  feoffments  or  gifts  at  common  law :  Tbeie- 
fore,  if  under  a  power  the  estate  be  appOBited  to  ^i 
and  the  deed  express  or  limit  no  estate,  tbe  appointee 
will  take  an  estate  for  life  only  (5) ;  so  if  the  estate 
be  limited  to  A  for  life,  remainder  to  his  isave  mtle^ 
the  father  would  take  for  life  only,  and  his  souawmM 
take  as  purchasers  and  joint-tenanta  for  fila  AgiiB,  a 
limitation  to  A  for  mnety-nine  years,  and  a.8abee(]piei< 
limitation  to  his  heirs,  or  the  heirs  of  his  body,  cmai 
coalesce ;  nor  can  a  limitation  of  a  legal  estate  of  in- 

(r)  Davies  v.  Kempe,  Cart  2;  and  see  1  Salk.  238;  Doe  v.Uader- 
wood,  Willes,  293 ;  Peat  v.  Chapman,  1  Vea.  542. 
(s)  See  Co.  Litt  42,  a. 


The  decree  does  not  advert  to  the  grounds  of  the  decision.  The  de- 
fendant claiined  as  the  survivor  of  th^  [i^^  children.  B§g^  liib.  B- 
1800|  fo.  rod,  see  1  Vqs..  «;r  Qea.  92. 
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fteffitsmce  under  a  fiower  coalesce  witk  aipre^ouB  ecpiih 
tabl^  eatate  of  fr^eboM  to.  the  same  pereon,  althougli 
Tested  in  him  by  Uie  iostrament  creating  the  power. 
And  so  in  every  other  caae  which  may  be  pot,  the  coa* 
struction  would  be  the  same  as  upon  feoffioeiit  at  com- 
mon  law(^).  But  Lord  Hiardwicke  lanl  it  down  as  Us 
opinion^  that  words  of  regidation  or  modlfkation  of  the 
estate,  as  the  words  equaU/yto  be  dhided  9ife^  andnol 
words  of  limita&>o,  might  have  greater  latitude  gken 
to  tbem  in  deeds  under  the  statute  of  uses  than  ia 
feoftnents ;  and  he  accondhigly  deddsd^  that  the  word» 
equaUy  ta  be  dwided  in  a  deed,  operating  under  th^ 
sCabote,  would  create  a  tenancy  in  ooaiman{u) ;  which 
point  was  afterwards  determiiied  the  same  way  %  the. 
Qourt  of  King's.  Benohan.the  year  i703(2r).  Bbweveiv 
the  student  should  be  cautiQus.  how  he  exteads^  this, 
doctrine.  It  is  dMicidt:  to  put  many  cases  to  which  it 
"Vookd  apply ;  and  it  does,  not  seeni  to  be  w^  ests* 
tijished.  even  in  the  priodpal  case(f^). 

But  a  greater  latitude  is*  attowed  in  wUls  executiaig 
Powers ;  for,  as. we  have  seen,  wiUs; executed  under 
pftwess.must  receii^e  the  same  construction  as  propct 
witti.  It  seems  indeed  once  to*  ha«e>  heea  doubted^ 
whether  a  will  made  in  exe^rcise  of  a  power  could:  be 
considered  as  a  proper  will.  In  aa  opinion  of  Mr.  Jtia^ 


(/)  Stc  Makepeace  v.  Fletcher,  ,     (ti)  Rigden.t;.  ValUer,tiii  sup, 

2  Com.  457 ;  Rigden  v.  Vallier,        (x)  Goodtitle  v.  Stokes,  1  Wils. 

3  Atk.  731 ;  2  Ves.  252;  Tapner  341 ;  Say.  67. 

t?.  Mcrlott,  WUles,  177 ;  Stratton        (y)  S^^  a,  (i)  to  Gilbi  ajQ^Uaes, 


«.  Best,  1  9ro.  C.  C.  333 ;  Dot  9.    p.  148. 
Moi^n,  3  Term  Rep.  765. 
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tice  Burnetts,  on  a  case  referred  to  him(z),  he  Beeined 
clearlf  of  opinion,  that  a  power  executed  by  will  mast 
be  construed  the  same  as  if  executed  by  deed.  He 
said,  addressing  himself  to  the  limitations  in  the  will, 
^^For  if  such  a  limitation  in  the  deed  would  be  bad, 
such  an  appointment  by  virtue  of  that  deed  would  be 
bad.  Nor  will  it  vary  the  case  that  such  an  appoint- 
ment is  expressly  allowed  to  be  made  by  will ;  for  the 
appointee  is  not  in  by  the  will,  but  under  the  deed, 
and  the  will  is  only  directory  as  to  the  person  md 
estate  to  be  taken  under  the  deed(a).  Nor  is  sudi  aa 
appointment  a  devise  within  the  statute  of  wills.'* 

But  in  the  Duke  of  Marlborough  v.  Lord  Godof- 
phin(&),  Lord  Hardwicke  expressly  said,  ^  So  if  a 
power  is  given  by  a  deed  to  appoint  lands  by  will,  and 
the  person  to  whom  the  power  is  given  makes  a  wili^ 
and  gives  the  lands  to  A  and  his  issue*  the  law  sayS| 
that  though  such  appointee  takes  under  the  power, 
yet  the  execution  of  the  power  t)eing  by  will,  it  shall 
receive  the  same  construction  as  if  a  devise  of  land^ 
viz.  an  estate-tail.  So  if  it  had  been  to  A  for  ever^ 
that  would  have  been  an  estate  in  fee.  It  was  never 
doubted  but  tlAt  tiie  construction  of  the  words  would 
be  the  same  exactly  as  if  he  took  strictly  and  properly 
under  the  words  of  a  will.^' 

And  conformably  to  this  opinion,  in  a  later  case  of 
an  execution  of  a  power*  by  will.  Lord  Hardwicke 
held,  that  although  the  will*  was  not  a  proper  will,  yet 


{z)  See  1  Vol.  Cas.  and  Opin,  33. 

(a)  6  Co.  10,  Sir  Ed.  Clere's  casei;  1  Bulstr.  200,  Lemaine's  caae. 

(6)  2  Vea.  61, 
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that  the  words  of  it  were  to  have  the  like  construction 
as  if  It  was  a  proper  will ;  for  otherwise  there  would 
be  a  strange  confusion  in  the  construction  of  writings, 
if  they  were  to  have  one  construction  where  proper 
wills, and  another  where  improper:  the  words  there- 
fore of  such  wiitings  are  to  receive  the  same  liberal 
and  beneficial  construction  as  the  words  in  a  proper 
will.  And  he  determined  an  informal  limitation  to 
be  an  estate-tail  although  clearly  it  could  not  have  been 
so  construed  had  it  been  contained  in  a  deed(c). 

So  in  a  case  in  the  year  1778,  where,  by  a  will  made 
in  execution  of  a  power,  the  estate  was  given  to  the 
object  of  the  power  and  his  assigns  for  bis  life,  with 
remainder  to  a  trustee  and  his  heirs  during  the  life  of 
the  oigect,  in  trust  to  preserve  contingent  remainders, 
with  remainder  after  his  decease  to  his  issue  in  general 
in  taU^  with  remainders  over,  Sir  Thomas  Sewell  de- 
creed that  the  appointee  took  an  e6tate-ta]l((/)  We 
shall  again  have  occasion  to  touch  upon  this  doc-  . 
trine  in  considering  the  cases  upon  excessive  execu- 
tions.(e) 

And  here  we  may  notice  a  point  in  the  case  of  Clin- 
ton V.  Seymour(/),  which  arose  upon  a  deed.  The 
Duke  of  Newcastle,  and  his  son,  the  Earl  of  Lincoln, 
having  a  joint  power  of  charging  a  sum  on  an  estate, 
directed  16,0002.  part  of  it,  to  be  raised  and  paid  to 
them,  their  executors,  administrators,  or  assigns ;  and 
by  a  deed  of  even  date  it  was  agreed,  that  if  the  Earl 

(c)    Southby  v,  Stonchouse,  a  dix.  No.  18;  see  CouUon  «.  Coul- 

Yes,  610;   and  see  Robinson  v.  son,  £  Sir.  1125. 

Hardcastle,  2  Bro.  C.  C.  30.  (e)  See  post,  sect  8. 

{i)  Pbdp  V.  Hay,  MS.  AppcH-  {})  4  Ves.  Jun-  440. 
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sfaonid  rorrive  the  Duke,  he  should  apply  the  money 
in  payment  of  the  Duke's  debts,  and  the  re^dcre^iM 
fp  as  part  of  the  Duke^s  personal  estate  f  and  if  Ae 
Duke  survived  it  was  to  go  in  the  same  way,  ooly  of 
course  he  himself  was  to  make  the  applici^oD.    The 
Duke  did  survive ;  and  in  consideration  of  14,900L 
and  natural  love  and  afiection,  asmgned  the  I6,000l 
to  one  of  his  younger  children.    It  was  innsted  that 
ihe  Earl  of  lincdn's  oi:geet  wm  defeated,  as  he  in- 
tended the  money  to  be  applied  only  in  paymeM  of 
the  Duke's  debts,  and  that  the  son  purchasing  the 
16,000/.  was  bound  to  see  to  the  application  of  the 
{Hirchase-mpney.    But  as  to  the  14,900<.  Lord  A1tb&- 
ley  considered  the  son  a  pUrdmser  for  a  vahiatde  con* 
sideration,  and  not  bound  to  see  to  the  applkation  of 
the  money.    The  question,  he  said,  then  rerowoed  as 
to  the  sum  of  l,i00/.  whether  that  was  not  at^pohit* 
ed  in  breach  of  some  trust  in  the  Duke.  It  wasaverjr 
extraordinary  transaction,  and  all  these  strange  words, 
he  was  afraid,  were  only  a  circuitous  way  of  saying  it 
was  for  the  Duke  himself.     However,  he  thought  tiiat 
the  executors  of  the  Duke  were  the  only  persons  who 
could  call  for  an  application  of  that  sum,  on  the  sap- 
posed  undertaking  of  the  Duke  not  to  give  it  gnitm- 
tously,  but  to  apply  it  to  the  discharge  of  his  debts; 
he  accordingly  retained  the  1,100/.,  with  liberty  for 
the  parties  to  apply  within  twelve  months.     If  no  ap- 
plication, to  be  paid  to  the  appointee. 


III.  Thirdly,  We  are  to  consider,  what  acts  powers 
in  general  authorize.  It  is  clear  that  a  power  to  make 
partition  of  an  estate  will  not  authorize  a  sale  or  ex- 
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t^ange  of  it ;  but  it  has  frequently  been  a  question 
amongst  conveyancers,  whether  the  usual  power  of 
sale  and  exchange  does  not  authorize  a  partition,  and 
several  partitions  have  been  made  by  force  of  such 
powers  under  the  direction  of  gentlemen  of  eminence. 
This  point  underwent  considerate  discussion  on  the 
title  which  afterwards  led  to  the  case  of  Abel  v.  Heath- 
cote(fl).  The  late  Mr.  Feame  thought  that  the  pow- 
er  did  authorize  a  partition,  on  the  ground  that  the 
partition  was  in  effect  an  exchange.  The  power  was 
to  make  sale  of,  or  convey  in  exc/mnge^  the  estate  for 
the  best  or  such  other  equivalent  interest  in  lands  as 
the  trustees  should  think  proper,  and  for  that  pur- 
pose  to  revoke  and  limit  new  uses.  The  case  was 
first  heard  before  the  Lords  Commissioners,  Eyre, 
Ashurst,  and  Wilson.  They  all  thought  that  the  pow- 
er was  to  receive  a  liberal  construction,  as  its  object 
was  to  meliorate  the  estate.  Eyre  thought,  that  upon 
the  word  seU^  the  trustees  should  have  a  power  of 
making  partition,  because  it  was  in  effect  to  take  quite 
a  new  estate.  And  Ashurst  and  Wilson  thought,  that 
whatever  power  might  be  derived  from  the  word  seU^ 
the  other  words  of  the  power,  convey  fur  an  equwa- 
lent^  were  sufficient.  They,  however,  ultimately  de- 
dined  to  decide  the  question.  Upon  the  cause  com- 
ing on  before  Lord  Rosslyn,  he  determined  that  the 
power  was  well  executed,  and  founded  his  opinion 
upon  its  being  in  effect  an  exchange,  as  the  conse- 
quences and  effects  of  a  partition  and  exchange,  as  to 
the  interests  of  the  parties,  are  precisely  the  same. 
Nearly  the  same  point  was  again  agitated  in  the 

(a)  4  Bro.  C.  C.  278 ;  2  Yea.  Jan.  9S. 
3   9 
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late  case  of  McQueen  and  Farquhar(&).  There,  how* 
ever,  the  power  in  terms  only  authorised  a  saie.  Upon 
the  first  hearing,  Lord  Eldon  expressed  his  opisioo, 
that  even  a  power  to  exchange  would  not  autbonie 
a  partition  ;  and  in  delivering  judgment  he  expreaeeA 
the  same  opinion  more  strongly,  and  siud  be  should 
rather  have  been  inclined  to  decide  Abel  and  Heath- 
cote  upon  the  words,  ^^  such  other  equivalent  ioterest 
in  lands,"  t^c.  But  vnthout  infringing  upon  that  case^ 
he  determined  that  a  power  of  sale  ^mply  does  not 
authorize  a  partition,  whatever  a  power  of  exchange 
may  do. 

Until  the  question  shall  receive  a  further  decision, 
it  can  scarcely  be  considered  clettr  that  a  power  tB 
exchange  will  authorize  a  partition.  It  is  at  ledat  veiy 
doubtful  upon  what  ground  Abel  and  Heathcote  wm 
decided,  whether  upon  the  power  of  sale,  or  upon  the 
power  of  exchange,  and  the  principle  of  Lord  Eldon'k 
decision  is  in  complete  opposition  to  that  of  the  Judges 
in  Abel  v,  Heathcote.  They  conteded  that  the  power 
was  for  the  melioration  of  the  estate,  and  was  there- 
fore to  receive  a  liberal  construction.  Lord  EkkHiis- 
sists  that  the  terms  and  limitations  of  a  power  mnA 
be  observed  according  to  the  <^ontract,  or  the  new  use 
will  not  arise.  And  it  may  be  observed,  that  if  Abel 
Heathcote  cannot  be  defended  on  the  broad  generd 
ground  of  a  partition  being  authorized  by  a  power  of 
exchange,  it  certainly  cannot  be  supported  by  the 
words,  ^'such  other  equivalent  interest"  in  lands,  ^ 
For  the  power  did  not  authorize  an  exchange,  or  i 


(b)  11  Ves.  Jiin.  467;  and  see  Attorney  General  v.  HaBiiltoB, 
1  Madd.214. 


Digitized  by  CjOOQ IC 


OF  POWERS  IN  OBNBRAL.  4^5 

<&^K)sition  for  any  other  eqaivalent  interest  in  lands, 
l»it  simply  an  exchange  of  the  settled  estate  for  an 
equivalent  interest  in  other  lands.  These,  or  words 
to  the  like  effect,  must  of  neces^  be  expressed  or 
implied  in  every  power  of  exchange,  and  cannot,  by 
any  license,  be  cut  out  anfi  read  as  authorising  a  dis- 
tinct, indepenent  act. 

But,  as  Lord  Rosslyn  has  observed,  this  objection 
may  be  obviated  where  there  is  a  power  of  sale. 
The  nmfivided  part  of  the  estate  may  be  sold;  the 
trustees  may  receive  the  money,  and  then  lay  it  out 
in  the  purchase  of  the  divided  part(c) ;  and  aJthough 
the  sale  is  merely  fictitious  in  order  to  effect  the 
partition,  yet  it  should  seem  that  the  transaction  can- 
not be  impeached.  The  same  observation  applies  to 
an  exchange  under  a  power  of  sale.  The  estate 
nay  be  sold  to  the  owner  of  the  estate  intended  to 
be  taken  in  exchange,  and  then  the  money  may  be 
l»d  out  in  the  purchaise  of  tliis  last  estate. 

It  was  formerly  a  very  considerable  question,  whe- 
tber  a  tenant  for  life,  with  a  power  of  sale  and  ex- 
chai^  in  himself,  or  to  the  execution  of  which  his 
consent  was  required,  could  buy  the  estate  himself, 
or  take  it  in  exchange  for  an  estate  of  his  own.  As 
to  an  exchange,  it  was  insisted  that  the  power  meant 
an  act  that  bore  as  ncK  a  resemblance  to  a  strict  legal 
exchange  as  possible;  and  that  therefore  there  must 
be  two  (fifferent  persons  to  reciprocally  exchange^ 
which  there  could  not  be  where  the  tenant  for  life 
had  the  power  himself.  And  in  regard  to  the  gene- 
ral question,  it  was  doubted  whether  at  least  equity 
would  not  relieve  against  the  execution  of  the  power. 

(c)  See  2  Yes.  Jan.  101 ;  4  Bro.  C.  C.  285. 
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Lord  EldoD,  although  folly  aware  of  the  danger  attend- 
ing a  purchase  of  the  inheritance  by  a  tenant  for  life, 
seems  to  think  that  it  cannot  be  impeached  on  gene- 
ral principle8(i{).  A  few  years  ago,  however,  the 
doubt  was  stated  as  a  ground  for  requiring  the  aid  ^ 
Parliament,  in  a  petition  for  an  act  to  enable  an  ex- 
change of  settled  estates  with  the  tenant  for  life,  which 
it  was  conceived  could  not  be  done  under  a  power  of 
sale  and  exchange  in  the  settlement.  The  Chief  Ba- 
ron, and  Mr.  Baron  Hotham,  to  whom  the  IhII  was 
referred,  reported,  and  submitted  it  as  their  opmon, 
that  the  doubt  which  was  the  cause  of  petitioning  for 
the  bill  was  not  well  founded;  and  therefore  that  the 
bill  was  unnecessary,  and  that  the  pasdng  of  such  a 
bill  might  cause  a  great  prejudice  to  numerous  titles 
under  executions  of  powers  of  sale  and  exchange  of 
a  similar  kind;  and  the  House  of  Lords  accordingly 
rejected  the  bill ;  in  consequence  of  which  many  es- 
tates of  great  value  have  since  been  purchased,  and 
taken  in  exchange  by  tenants  for  life,  under  the  usual 
powers  of  sale  and  exchange.  But  the  point  has 
again  been  agitated  in  practice,  and  a  title  so  circuni- 
stanced  can  scarcely  be  considered  as  marketable, 
although  there  appears  to  be  no  reason  to  apprehend 
that  a  sale  or  exchange  to  or  with  the  tenant  for  fife 
will  be  deemed  not  within  the  power. 

Where  a  power  of  sale  is  given,  the  object  certaio- 
ly  is  not  to  turn  the  land  into  money  so  as  to  increase 
the  income  of  the  tenant  for  life  at  the  expense  of  the 
persons  entitled  to  the  inheritance,  altlMogh  every 
welUdrawn  settlement  contains  a  dause  expresiting, 

Ci)  See  9  Ve».  Job.  52;  and  11  Ves.  Jun.  480;  ImtMe  ib.  476,477. 
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tiMt  viitH  a  eonvenie&t  pardnae  ean  be  found,  the 
trwtees  aball  lay  out  the  mobey  in  the  funcfe  at  inte* 
rest  Lord  Eldon,  addreesing  himsdf  to  the  usual 
words  in  powers  of  sale,  that  the  trustees  may  sett 
for  sueh  price  as  shall  appear  to  Aem  to  be  rea* 
soDiMe,  observes,  that  that  expresskm  must  be  con- 
strued, at  least  in  a  question  between  the  trustees 
and  the  eeOuis  que  trtut^  after  they  bare  with  due  dili- 
genoe  examined.  The  o^jeet  ai  the  sale  mtlst  be  to 
invest  the  money  in  the  ptirbhaae  of  another  estate  to 
be  settled  to  the  same  uses;  and  they  are  not  to  be  sa* 
tisfied  wUh  ptobability  upon  that;  but  it  ought  to  be 
with  r^erence  to  an  ot^ect  at  that  time  supposed  prac- 
ticaUe,  or  at  least  the  Court  would  expect  some  strong 
pui|)06e  of  family  prudence  justifying  ^  conversion^ 
if  it  is  likely  to  continue  money(^)  (1). 

The  conclusion  bf  the  sentence  shows,  that  Lord 
Eldon  is  not  to  be  understood  to  mean  that  the  estate 
cannot,  under  any  drcumstancra,  be  sold,  unless  the 
trustees  have  another  estate  in  dired  view.  In  the 
case  before  him  there  was  not  the  usual  direction, 
that,  until  a  convenient  purchase  can  be  found  the 
money  shall  be  laid  out  at  interest.  That  direction, 
where  it  is  inserted,  direetly  negatives  such  a  con- 

(c)  10  Ves.  Jun.  309. 

(I)  In  Lord  Mahon  v.  Earl  Stanhope,  9th  March,  1809,  MS.  Sir 
Wm.  Grant  nud,  that  the  tmstee  mnst  hate  a  reasonable  prospect  of 
being  able  to  lay  out  that  price  in  the  purchase  of  an  estate,  which, 
from  some  circumstance  or  other,  is  more  eligible  than  the  estate  pro- 
posed to  be  sold,  for  else  it  would  be  a  mere  conversion  of  land  into 
money.  This  he  said  was  very  clearly  laid  down  by  the  present  Lord 
Chancellor,  in  the  case  of  Mortlock  v.  Buller,  where  the  power  was 
exactly  of  the  same  kind  as  that  contained  in  the  settlement  before 
him;  and  be  then  quoted  the  passage  which  is  kiserted  ia  tiie  text 
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fttruction  of  the  power,  jiDd  many  proper  reamns  fre: 
quently  occur  to  induce  trustees  to  sell  the  estate,  al- 
though  they  have  not  an  immediate  prospect  of  pur- 
chasing another,  as  an  advantageous  offer,  tfc  And 
certainly  where  a  sound  discretion  has  been  exerds- 
*  ed,  equity  could  not  aflfect  the  trustees  as  for  a  breach 
of  trust. 

In  one  case,  under  a  power  of  sale,  the  parfies  sold 
the  estate  for  a  rent-charge  out  of  the  same  estate, 
which  was  to  be  increased  in  value  by  buil^i^  on  it 
The  Master  reported  against  the  title,  and  the  sdler 
acquiesced  in  the  report.(/). 

But  to  return. — ^A  power  to  sell  and  raise  a  sum  of 
money  implies,  it  seems,  a  power  to  mortgage,  which 
is  a  conditional  sale(g);  and  a  power  generally  ''to 
raise  a  sum''  out  of  an  estate,  enables  a  sale  of  it(A). 
But  where  a  power  is  ^ven  to  raise  money  by  sale  or 
mor^i^e,  if  the  parties  intend  that  a  sale  may  be 
made  after  a  mortgage  in  order  to  pay  it  off,  the  ir- 
tention  should  be  clearly  expressed,  as  it  is  doubtful 
whether,  if  a  mortgage  be  first  made,  the  power  is  not 
wholly  exhausted,  so  that  a  sale  cannot  afterwards  be 
made  to  exonerate  the  estate;  and  it  is  clear,  that  in 
a  case  of  this  kind  the  mortgagee  cannot  require  a 
sale,  even  if  the  power  authorize  a  sale,  for  he  is  no 
object  of  the  power,  further  than  as  that  power  ena- 
bled the  donee  to  make  him  a  good  mortgi^e.  When 
he  lias  that,  he  is  in  the  ordinary  situation  of  a  mort- 
gagee.  He  has  all  the  remedies,  but  only  the  reme- 
dies  of  a  mortgagee(i). 

(/)  Read  v.  Shaw.  Ch.  1807,  (t)  Palk ©.Clinton,  1 2 Ves-Jun. 

Appendix,  No.  21.  48;  but  as  to  the  prkicipal  ques- 

(g)  Mills  o.  Banks,  3  P. Wms.  9.  tion,  see  Omerod  v.  Hardman,  5 

(A;  Wareham  v«  Brm^  2  Vera.  Tes.  Jan.  722. 
^53. 
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Where  a  power  of  charging  is  given  by  an  instru- 
ment in  which  different  funds  are  comprised,  and  the 
power  is  not  expressly  confined  to  one  fund  in  parti- 
cular,  the  question,  whether  the  power  embraces  both 
funds,  or  only  one  of  them,  must  of  course  depend 
upon  the  construction  of  the  whole  instrument,  and  it 
is  obviously  impossible  to  lay  down  any  general  rule 
on  the  snbiect(/). 

If  a  fund,  consisting  partly  of  real  estate  and  partly 
of  personal  estate,  be  authorized  to  be  appointed 
amongst  several  objects,  so  that  each  must  have  a 
share,  yet  it  is  not  necessary  to  give  a  part  of  each 
fund  to  each  object  -,  but  if  there  are  two,  for  instance, 
an  the  realty  may  be  given  to  one,  and  all  the  per! 
sonalty  to  the  other(m). 

A  power  to  charge  land  with  a  particular  sum  ena- 
bles a  charge  of  that  sum,  and  the  interest  besides, 
for  the  intention  is  to  charge  the  estate  with  the  mo- 
ney, and  that  of  course  carries  interest.;  and  no  one 
would  lend  such  sum  on  such  security  if  the  law  were 
otherwise(fl). 

But  where  a  man,  having  a  power  to  charge  an  es- 
tate  with  ;e,000/.  after  the  death  of  his  wife,  gave  1,000^ 
to  his  wife,  payable  with  interest  from  three  months 
after  Ms  death.  Lord  Hardwicke  held,  that  the  gift  of 
this  1,000;.  was  an  execution  of  the  power,  although 
there  was  a  mistake  as  to  the  thne  it  would  be  raised. 
Then  it  was  insisted,  that  as  the  widow  had  i,ooo/. 

(/)  SeeDoe».Milborne,2Tenn     Wma.  591;  Boycot  v.  Cotton  1 

Rep.  rsi.  Atk.  552;  Hall  v.  Carter.  2  Atk. 

(fn)Moi^ii».8urman,l  Taunt.     358;  and  see  Lewis   v.   Frekc 

«89-  „..  2  Ves.Jun.  507;  Sitwell  t>.  Bar* 

(n)  Lord  Kilmurry  v.  Geery,  2  nard,  6  Ves.  Jun.  520 ;  Roe  v.  Po»- 
Salk.  538 ;  Brelyn  v,  Evelyn,  2  P.    son.  2  Mad4.  457.  ° 


Digitized  by  KjOOQlC 


age  OF  THE  CONSTRUCTION 

left  her,  nnth  interest  [and  the  principal  couU  not  be 
paid  at  the  time  intended],  the  interest  sbodd  bs 
made  good  till  it  amounted  to  S,O0O^,  which  he  had 
power  to  raise.  But  Lord  Hardwicke  determined  that 
the  interest  should  not  be  made  good  out  of  the  pow^ 
er,  for  that  was  to  charge  the  estate  with  a  principal 
sum  of  s,000/.(o). 

In  the  case  of  Westby  v.  Kiernan(/;),  a  man  bariog 
a  power  to  charge  estates  with  a  sum  of  10,0001,  exe- 
cuted his  power  by  deed,  and  directed  the  trustees,  to 
whom  he  appointed. the  money,  to  lay  it  out  at  inter- 
est, and  pay  ^4he  interest  dividends,  and  proceeds," 
to  such  persons  as  he  had  or  should  appoint  by  wil, 
and  for  want  of  appointment,  to  pay  the  same  interest, 
^c.  to  his  sister  for  life,  and  after  her  death,  to  pay 
the  10,000/.  and  the  interest  thereof,  to  berchUdren. 
By  his  will,  made  after  the  deed,  he  disposed  of  the 
principal,  and  took  notice  that  such  was  his  intention 
at  the  time  of  executing  the  deed.  Lord,  Bathnrst 
held  clearly  that  the  power  over  the  principal  was 
reserved. 

A  power  to  trustees  of  a  public  turnpike-act,  which 
authorised  them  to  mortgage  the  tolls,  but  dedared 
that  there  should  be  no  priority  amongst  the  creditors, 
does  not  authorize  a  mortgage  of  the  toll-houses  or 
the  turnpike  gates,  because  if  any  creditor  had  a  pow- 
er  to  enter  and  take  possession  of  the  toll-gates,  be 
would  gain  a  priority  which  the  act  has  denied(9). 

(o)  Probert  r.  Clifford*  1  Atk,        (p)  Ambl.  697. 
440 ;  and  see  Marnell  v.  Blake,        {q)  Fairtitle  v.  Gilbert,  2  Tem 
4  Dow,  248.  Rep.  169. 
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Section  HI. 


WHERK   AK   EXCLUSIVE  APPOINTMENT   IS   AUTHORIZED. 

WsERB  it  is  intended  to  give  a  power  of  appoint- 
ing a  fund  to  several  objects,  or  to  any  of  them  exclu- 
sively, the  pover  should  run  thus:  "To  all  and  every," 
or  such  one  or  more  exclusively  of  the  other  or  others 
of  the  objects,  as  the  donee  shall  Appoint ;  and  in  the 
common  case  of  a  power  to  appoint  to  children  of  the 
marriage,  or  their  issue,  it  may  run  thus,  (providing 
for  every  event,)  "  to  all  and  every,  or  such  one  or 
more  exclusively  of  the  other  or  others  of  the  chil- 
dren, oTj  "to  all  and  every,  or  such  one  or  more  ex- 
clusively  of  the  other  or  others  of  the  issue  of  the  chil- 
dren," or  both  ;  "  to  all  and  every,  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  children  ;" 
and  "  to  all  and  every,  or  such  one  or  more  exclu- 
sively of  the  other  or  oth<ers  of  the  issue,"  as  the 
donee  shall  appoint. 

But  we  are  now  to  inquire  in  what  cases  an  exclu- 
sive appointment  is  authorized,  although  these  precise 
technical  words  are  not  used ;  and  first  as  to  the  cased 
where  an  exclusive  appointment  is  not  authorized, 

I.  Under  a  power  to  appoint  "  to  all  and  every  the 
child  and  cliildren"(a),  or  "  unto  and  among  several 

(a)  PocUiogton  v.  Bayne,  1  Bro.  C.  C.  450. 
3   T 
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objects,"  every  one  roust  have  a  share(6).  So  even  a 
power  of  disposal,  '^  unto  and  amongst  such  duldreo 
begotten  between  us,  and  in  such  proportion,"  as  tbe 
wife  shall  appoint,  compels  a  distribution  among^  all 
the  children ;  no  child  can  be  excluded(c)  And  in  a 
late  case(d),  Lord  Alvanley  held,  that  a  power  to  ap. 
point  ^^  amongst  the  children  as  the  donee  shall  think 
proper,"  did  not  authorize  an  exclusive  appwitment. 
He  treated  the  word  '^amongst,"  as  equivalent  to  "all 
and  every,"  which  words  are  mandatory,  that  each 
shall  have  a  shaTe(e)  And  in  an  early  case(/),Qpoii 
a  gift  to  the  wife  ^  upon  trust  and  confidence  that  she 
would  not  dispose  tliereof  but  for  the  benefit  of  her 
children,"  it  was  determined  that  no  child  could  be 
excluded.(l)  But, 

IK  On  the  other  hand,  powers  to  appoint  ^^  to  such 
of  my  children  as  my  wife  shall  think  fit(j:),"  ''  to  one 
or  more  of  my  children  as  my  wife  shall  think  fit(A)," 
^^  to  be  at  my  wife's  disposal,  provided  it  be  to  any 
of  my  children(i),"  ^^  amongst  all  or  such  of  my  chil- 
dren(A*),"  "  to  and  amongst  such  of  my  relations,  in 

(6)  Malim  v.  Keighlej»  2  Ves.  {g)    Liefe   v.   Saltinntone,  1 

Jun.   533;   and  see  Maddison  v.  Mod.  189;  and  see  5  v«./iui. 

Andrew,  1  Ve?.    57;    Baker   v.  857;  Aiiatin  v.  Aaatin,  IVf74, 

Barret,  2  Freein.  199,  cited.  cited. 

(c)  Alexander  v.  Alexander,  2  (A)  Thomas  v.  Thomas,  2Vem. 

Ves.  640.  513. 

{d)  Kemp  v,  Kemp,  5  Ves,  Jun.  (t)  Tomlinson  v.  Dighton,  1  P. 

849.  Wms,  149. 

(e)  Menzey  v.  Walker,  For.  72.  (k)  Macej  v.  Shurmer,  1  Atk. 

If)  Gibson  v.  Kinven,  1  Vem.  389. 
66. 


[(1 )  Where  A  tettatnr  empowered  hUtridow  to  dispose  of  eerttin  dtret  omof^'AM  €hiktiM 
at  she  aJiall  think  proprr^ii  was  held,  thut  she  eouM  BOCg;ive  all  to  ow^ncrvhol^excbidea^, 
nor  could  the  ^ive  nny  or  them  Vb  grmtd  cfdUhreng  and  that  equhj  vould  avoid  an/  moait- 
tnent  yiohitinj;  ihis  principle,  and  dtttiibute  the  proiierty  among  all  the  ebildren  and  tfadr 
i-epreseotiiiives.  Harfson  v.  ffud»on*s  Adm,  6  Monf.  358.  See  Morrif  et  ux.  v.  Omend 
iix,  &  JEdioardt,  S  Call's  Rep.  5)20.  See  also  CarringtorCt  executon  n  ifofr,  er  ux. 
6  Munf.  374,  pi.  1.] 
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Mich  parts,  ibftFee,  and  prQportiQns(09"  0)  have  been 
held  to  enable  the  donees  to  appoint  exclusiTely  to 
Mry  of  the  ol^otS;*  So  where  the  power  was  to  ap- 
^int  unto  and  amongst  all  sacb  child  or  children  of 
Aj  in  aueb  parts,  shares  and  proportions,  ^c.  as  jB 
sttonld  choose^  it  was  holden  to  authorize  an  exclusive 
appointniei^  although  it  was  insisted  tiiat  upon  the 
Word  aU  noi^  could  be  excluded ;  but  the  Chancellor 
taMl,  that  the  &ult  of  the  (daintiif's  lu^ment  was,  that 
tfiey  stopped  at  the  world  "  otf."  They  must,  be  add- 
ed,  go  on  and  finish  the  sentence,  and  then  it  was^ 
'^idl  such  cfafld  or  children  as  be  shall  appoint^'(^)* 
And  this  construction  had  previoudy  been  established 
by  a  case  more  difficult  to  manage :  Under  a  marriage 
^settlement,  a  real  estate  waa  settled  to  the  use  of  such 
child  oiu/jdiildern,  and  fw  such  estate  and  estates,  and 
purposes,  as  the  husband  should  appoint,  and  in  de- 
£uilt  of  appointment  the  estate  was  limited  to  the  use 
of  all  and  every  the  child  and  children  of  the  marriage 
ID  fee :  The  &ther  made  an  exclusive  appointment. 
Agnnst  the  power  it  was  forcibly  argued,  by  Liord  £1- 
lenborou^,  then  at  the  bar,  that  the  grammatical  sense 
and  construction  of  the  words  plainly  imported,  that 
the  appointment  roust  be  among  the  children,  to  such 


(/)  Spring  V.  Biles,  1  Term  Rep.        (m)  Wollen  v.  Tanner,  5  Vea. 
435,  n.  Jun.  218. 


(I)  In  detenninii^  this  case,  the  Court  appears  to  have  place4  some 
stress  on  the  power  being  for  the  benefit  of  relations.  It  seems,  how- 
ever, that  the  case  must  have  received  the  same  construction  had  the 
power  been  to  appoint  to  children.  This  has  been  unce  de4;ided.  Doe 
V.  Alchin,  2  Barp.  &  Aid.  129. 
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child^  if  only  one,  and  to  su(A  chMren^  if  more  ttiaa 
one,  that  ^'and^^  could  not  be  satisfied  without  ^viog 
a  share  to  each ;  that  the  words  such  cMld^  and  ndk 
estate^  were  only  added  to  show,  that  even  if  ttu^ 
were  only  one  child,  the  &ther  hid  a  ^scretion  as  ta 
the  estate  to  be  given  to  him ;  and  that  the  words  ^in 
default  of  appointment,  to  all  and  every  the  child  and 
children,''  must  mean  the  same  as  '^  child  and  cfaitdrea" 
in  the  former  part,  and  they  allowed  thirt  the  power 
must  be  executed  in  favour  of  every  one  of  the  dnl- 
dren.  But  the  Court  construed  the  power  to  be  ex- 
clusive, and  read  ^^  or"  for  ^  and."  Aahurst,  J.  con- 
sidered the  case  stronger,  as  the  subject  was  realty 
and  not  personalty  ;  and  that,  if  it  bad  been  intraded 
that  aU  should  have  derived  some  benefit,  they  would 
have  said,  ^^  among  them,"  and  they  would  not  have 
used  the  word  ^'  child"  in  the  singular  number,  wluch 
could  only  have  been  added  for  the  purpose  of  ^ving 
a  power  to  appmttt  to  one  only ;  and  Buller,  J.  tiioogHt 
the  case  of  Spring  v.  BUes  stronger  than  the  present 
There  the  power  was  ^  to  and  among  such  of  my  rela- 
tions,  ^c.  in  such  parts,  shares,  and  proportions^''  tfc^ 
which  imported  that  a  division  was  intended.  Botin 
the  present  case,  the  words  ^' parts,  shares,  and  pro- 
portions," were  not  used(I)  («). 


(n)  Swift  V.  Gregson,  1  Term  Rep.  432 ;  and  see  Kenworthj  v.  Bate, 
6  Ves.  Jun.  793. 


(I)  These  words,  however,  can  scarcely  be  considered  as  importuit 
in  any  case,  with  reference  to  the  question  under  discussion.  Thcf 
are  inserted  to  meet  the  case  of  an  appointment  to  two  or  more. 
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In  many  cases  an  exdnsire  appdntment  may  be 
authorized  by  the  apparent  intention  of  the  donor, 
dthoof^  iK>  words  d[  exclusion  are  expressly  used. 

Tbm  in  the  ease  of  Bevil  v.  Rich(oX  the  testator 
gave  all  the  rest  of  his  estate  to  j9  jB,  ^'  on  trust,  to 
give  my  ehfldren  and  granddiUdren  according  to  their 
demerits.''  A  B  gave  the  estate  to  one,  omitting  the 
rest  Lwd  Nottmgham  refused  to  set  aside  the  ap- 
pointment, as  the  children  were  to  come  in  by  the  act 
of  the  ctevisee,  and  he  was  to  give  or  distribute  ac- 
cording to  their  demerits ;  therefore  he  was  judge. 

So  id  the  case  of  Burrell  and  Bttrrell(p),  where  the 
ptoperty  was  given  by  will  to  the  testator^s  wife,  ^  to 
the  end  she  might  give  his  chttdren  such  fintunes  as 
she  should  think  prq)er,  or  they  best  deserve,  to 
whom  he  chai^d  his  sons  and  dai^ters  to  be  dutiftd 
and  obe^nt,  and  loving  and  affectionate  to  each 
other.'*  Lord  Camden  appears  to  have  determined 
that  the  wife  had  a  power  to  i^pdnt  to  any  of  the 
children  exclusively  of  the  otfiers.  Lord  Alvaidey 
has  observed,  that  he  would  not  say  what  his  own 
ofmiion  would  have  been  on  that  case.  He  was  will- 
ing to  submit  to  that  of  Lord  Camden  upon  such  a 
doubtfid  question,  being  perfecdy  satisfied,  that  in  cri- 
ticising on  the  words  ^  to  and  amongst,"  £^.,  the  Court 
goes  agaii^t  the  ]ntention(9). 

Again,  in  a  case  where  a  testator  bequeathed  a  sum 
to  his  executor,  '^  to  be  distributed  amongd  his  poor 
relations^  or  such  other  otfjects  of  charity''  as  the  testa- 
tor shoufd  mention  in  private  instructions :  no  instruc* 


(o)  1  Cha.  Ca  309  {q)  See  5  Ves.  Jua.  S6O5  *«« 

(p)  AaU.  660-  «ee  ib,  363. 
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tjons  were  left,  and  it  was  not  aeeessary  to  doeide  (he 
point;  but  Lord  Redesdale  said,  that  the  testator's  ds* 
sign  was  to  give  to  tfiem  as  ol^eetsof  eimritsr^aiid  not 
merely  as  relations;  and  he  expressed  his  cqunMifliat 
the  executors  had  a  (fiscretionary  power  of  ifistrifaii* 
lion,  and  need  not  indude  dl  the  testator's  poor  re- 
ktionsfr). 

The  word  ^'  siich'^  standing  imesipiained,  anlhorues, 
as  we  have  seen,  an  exdasive  appointment;  Imt  that 
word  is  not  unfrequently  governed  by  a  precefiog 
clause,  so  as  to  mean  a  |>artietdar  ilass  m  descriptioB 
of  issue,  all  of  whMn  roust  be  provided  for.  And  as 
a  power  to  appoint  exclusively  may  be  collected  by 
impKeation,  where  an  authority  in  express  words  ii 
wanting,  according  to  the  cases  j^st  dismissed,  so  an 
express  power  in  terms  to  appoint  exdusively  may 
be  construed  to  be  merely  a  power  of  distribirtion,  in 
order  to  effectuate  the  clear  intention  of  the  parties. 
Both  these  points  were  determined  by  Lord  Hard- 
wklce  in  tfie  case  of  Buiieigh  v.  Pearson(s). 

Burlei^  previous  to  bis  marriage,  by  a  deed  of 
trust  declared  the  uses  of  a  copyhold  estate  t>eIon^iis 
to  his  wMe;  recking,  that  to  make  a  provision  for  the 
maintenance  and  preferment  of  suchyounger  ckUdm 
which  they  should  leave  unmarried^  and  unadvanced, 
or  otherwise  provided  for  at  their  deattis;  andftr 
raising  such  sum  as  they  should  think  requisite  for  tiK 
fortunes  and  preferments  of  such  younger  children^ 
the  trustees  should  nuse  1,000^  to  pay  the  saoie  ts 
such  younger  children^  in  such  manner  and  proportioi 
as  they  should  appoint  by  writing;  and  in  default  of 

(r)  Mahon  v.  Savage,  1  Scho.  &  Lef.  111. 

(9)  1  Yes.  281 ;  and  se^  ^kxander  9.  Alexander,  S  Yea.  6A>. 
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•|lp«totiiMiit  by  botk,  theo  to  the  said  younger  cbH- 

i^hrei^  0r  seme^  tktim^  as  tbe  survivor  sbould  appoint 

i^  initing  or  will;  in  defiurit  of  uppwitment,  eqwdly 

It  be  divided  artioDg  them,    Tbe  qaestion  wm,  wbe- 

Itef  an  excluaiye  appointment  was  Mitherized*    Lord 

Bard«i6ke  said,  that  tbe  deed  by  indiiob  tfais  trwt  was 

created  was  eerUiiidy  very  inacoimtdy  penned,  but  a 

reasonable  construction  must  be  madci  and  that  from 

tile  intent  of  the  par^,  fidly  ^le^ared  in  tbe  bagin- 

lung  d*  tbe  decide  whieh  was  the  lea^Ki^  clause }  and 

therefore  other  doubtfiil  wordl,  if  any,  cmght  to  be 

controlled  and  construed  by  that  plton  declaration  of 

tl9ie  intent,  wUwh  was  to  make  a  provinon  for  those 

younger  diildren  who  should  be  left  unmarried,  £^., 

to  which  description  the  word  such  was  plainly  rda- 

tive«    ^^Md^''  after  unmarried,  must  be  construed 

^^PT)''  and  the  negative  must  run  through  the  whole, 

otherwise  it  was  absurd;  for  they  eertainly  meant  uiu 

.;  provided  for ;  and  then  a  child,  though  married,  if  not 

advanced  or  otherwise  provided  for,  would  be  the  oh- 

,  ject  of  the  power:  and  in  this  sense  it  was  used  in  the 

1^  will.   Then,  $uch^  he  added,  referred  to  the  decription 

\  before  the  governing  clause  through  the  whole,  and  did 

not  mean  a  general  power  to  appoint  to  one  or  two, 

^for  all  must  have  some.    The  contrary  construction 

would  overturn  the  intent;  impowering  to  give  the 

\  .whole  to  a  child  even  provided  for,  and  to  leave  the 

^  rest  unprovided.  But  the  most  doubtful  part  was  from 

the  words  dr  some:  but  it  would  be  strange  to  construe 

;  JIhb  deed  so  as  to  leave  greater  power  to  disinherit  in 

^^fiM^  survivor  than  was  ghren  jointly,  especiaUy  if  the 

"^husband  survived,  as  happened,  when  it  was  the  wife's 

estate.    The  addition  of  some^  must  mean  some  of 
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those  under  the  qualifications  before  described,  in  &e 
same  manner  as  such.  Another  inaccuracy  occurred 
afterwards  in  case  of  no  appointment;  for  it  must  not 
be  construed  to  be  divided  among  all,  as  well  provid- 
ed for  as  not,  but  meant  the  said  younger  children^ 
viz.  unprovided.  And  he  accordingly  set  aade  the 
execution  of  the  power,  because  some  of  the  c^cts 
were  excluded. 

In  the  case  hitherto  considered,  it  is  dear  tfiat  the 
party  may  appoint  to  all  the  ot^ects  of  the  power;  and 
the  doubt  is,  whether  he  can  exclude  any,  but  a  power 
may  authorize  an  q)pointment  to  one  of  many  olgeets, 
and  not  an  appointment  to  all:  thus  in  a  case  where 
the  estate  was  given  by  will,  ^^to  one  of  the  sons  of  jS, 
as  B  shall  direct,'^  Lord  Alvanley  said,  that  if  he  had 
made  a  disposition  to  all,  it  would  have  been  void.  He 
was  obliged  to  select  one.  He  had  power,  if  he  thoogbt 
fit,  to  give  it  to  any  one  son,  and  if  he  had  gone  be- 
yond that,  it  would  not  have  been  well  executed(f). 

(/)  Brown  v.  Higgg*  4  Yes.  Jon,  r08,  see  page  717- 


Section  IV. 

WHAT   IS   DEEMED   AN   ILLUSOEY   APPOINTMENT. 

Having  once  ascertuned  (faat  none  of  tiie  olgects  of 
any  given  power  can  be  exduded  from  portiqpating 
in  the  fund,  the  question  at  once  arises,  What  share 
must  each  have?  At  law,  it  is  clear  that  any  share, 
however  nominal  or  iUoBory,  will  satisfy  the  terms  of 
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tfcse 


the  power.  The  gift  of  a  riiig(a),  or  a  shimng(6),  will 
be  a  good  legal  execution  of  the  power,  although  the 
fund  be  I00,0002,(c);  whereas,  in  equity,  five  shil* 
^S^C^))  ten  guineas(e),  or  any  other  sum,  merely 
illusory,  with  reference  to  the  amount  of  the  fund,  and 
the  number  of  the  olgects  amongst  whom  it  is  to  be 
distributed,  will  be  void.  But  all  the  interests  given 
to  the  child,  condngent  as  well  as  vested,  must  be 
taken  into  con8ideration(/).  We  have  already  had 
occasion  to  consider  how  far  this  distinction  between 
the  legal  and  equitable  execution  of  such  a  power  can 
be  defended  upon  principle(^). 

This  equity  was  enforeed  at  a  very  early  period,  and 
was  frequently  admini8tered(A) ;  nor  has  it  been  less 
the  subject  of  discussion  in  modem  times(i).  It  ex- 
tends as  well  to  real  as  to  personal  e8tate(A:);  and  the 
only  difficulty  is  to  ascertain  what  proportion  shall  in 
every  particular  case  b^  deemed  illusory.  In  Wilson 
and  Figgot,  the  proportion  given  to  one  of  four  chil- 


(a)  See  1  Vera,  67. 

(6)  1  Tena.  Rep.  4S8,  n.  and 
tee  4  Ves.  Jon.  785;  16  Yes.  Jun* 
26. 

(e)  Morgan  i;.  Surman,  1  Taunt. 
289. 

{d)  Gibson  i;.  Rinven,  1  Tern. 
66. 

(e)  y anderzee  v.  AcIom»  4  Yes. 
Jim.  771* 

(/)  Bax  t>.  Whitbread,  16  Yes, 
J«n.  15« 

(g)  Fide  ntproy  ch.  7.  sect.  2. 

(*)  See  Wail  v.  Thnrbome,  1 
Vcm.  SS5. 414 ;  Cragrave  v.  Per- 
rost,  cited,  ibid,  355 ;  see  2  Cha. 

3  u 


Ca.  22S;  and  see  9  Yes.  Jan.  595. 
In  Civil  V.  Rich,  1  Cha.  Ca.  310 ; 
Lord  Nottin^iam  referred  to  tliis 
case,  as  expressly  confined  to  the 
widowhood  of  the  wife;  Astry  v. 
Astry,  Free.  Ch|u  256.  As  to 
Sweetman  v.  Woolaston,  cited  1 
Yem.  356,  see  5  Yes.  Juni  858. 
.  (f)  See  Meniey  V.  Walker,  For. 
72 ;  .bat  note,  th^ e  one  <:hild  was 
totally  excluded;  Maddison  v. 
Andrew,  1  Yes.  57;  Coleman  v, 
Seymoar,  ib.  21 1. 

(ft)  Pockling;tottv.Bayne,lBroir 
C.  C.  450. 
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dren  amounted  only  to  one-sixteenth  of  (he  Vfhoh 
fund,  and  Lord  Alvanley  held  it  to  be  good(/),  although 
it  was  one-fourth  less  than  an  equal  proportion.    In 
Alexander  v.  Alexander(m),  the  proportion  ^ven  was 
only  a  sixtieth  part  of  the  fund  to  one  of  five  children, 
and  the  point  was  not  raised.    In  Kemp  v.  Kemp(fi), 
Lord  Alvanley  repeated  the  desire,  which  he  had  often 
expi'essed,  to  get  out  of  the  rule  altogether,  and  lament- 
ed that  equity  had  not  followed  the  rule  of  law;  hot  be 
was  compelled,  against  his  inclination,  to  hold  the  ap- 
p(M  fitment  in  that  case  illusory.  The  fund  amounted  to 
nearly  1,900/.   There  were  three  objects:  to  one  60l. 
was  given ;  to  another  10/.  and  the  residue  to  the  other. 
The  first,  therefore,  had  only  a  thirty-eighth  share,  and 
the  second  only  a  one  hundred  and  ninetieth  share,  of 
the  entire  fund,  when,  upon  an  equal  division,  each 
would  have  been  entitled  a  third.    Lord  Alvanley,  in 
delivering  judgment,  said,  that  he  should  hardly  have 
conceived  that  50/.  could  be  considered  a  substantial 
part ;  but  that  the  sum  of  10/.  was  evidently  meant  to 
be  no  gift,  the  party  merely  supposing  himself  to  be 
under  the  necessity  of  giving  something  to  each. 

Thus  the  doctrine  stood  till  the  late  case  of  Butcher 
V.  Butcher(o)  in  which  the  Master  of  the  Bolls,  after 
delivering  a  luminous  and  argumentative  judgment, 
held,  that  as  no  case  had  been  found  in  which  a  sam 


(/)  2  Ves.  JuD.  351.  In  Yander-  Jun.  S92>  where  it  is  stated  from 

zee  V.  Aclom,  4  Ves.  JFun.  771,  the  the  register's  book  that  ^e  child 

amount  of  the  fund  is  not  stated ;  did  not  claim  more, 

and  aee  Spencer  v*  Spencer,  5  (n)  5  Yes.  Jon.  849. 

Yes.  Jun  362.  (o)  9  Yes.  Joiu  382. 

(m)  2  Yes.  640 ;  but  see  9  Yes. 
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of  the  amount  in  the  case  before  him  had  been  declar- 
ed illusory,  there  was  no  ground  upon  which  he 
thought  himself  justified  in  determining  that  this  was 
an  invalid  appointment  He  summed  up  the  difficul- 
ties attending  this  branch  of  equitable  jurisdiction  in  a 
few  words:  "To  say,  under  such  a  power,  an  illusory 
share  must  not  be  given,  or  (hat  a  substantial  share 
must  be  given,  is  rather  to  raise  a  question  than  esta- 
blish, a  rule.  What  is  an  illusory  share,  and  what  is 
a  substantial  share?  Is  it  to  be  judged  of  upon  a  mere 
statement  of  the  sum  given,  without  reference  to  the 
amount  of  the  fortune,  which  is  the  sul:gect  of  the 
power  ?  If  so,  what  is  the  sum  that  must  be  given  to 
exclude  the  interference  of  the  court?  What  is  the 
limit  of  amount  at  which  it  ceases  to  be  illusory,  and 
begins  to  be  substantial  ?  If  it  is  to  be  considered,  with 
reference  to  the  amount  of  the  fortune,  what  is  the 
proportion,  either  of  the  whole,  or  of  the  share  that 
would  belong  to  each  upon  an  equal  division  ?'' 

In  the  case  of  Butcher  and  Butcher  there  were  nine 
persons,  and  the  fund  amounted  to  about  17,000Z.  To 
some  of  the  children,  200L  8  per  cents,  only  was  given; 
so  that  reckoning  the  stock  at  even  70  per  cent,  the 
share  did  not  exceed  a  hundred  and  twenty-second 
part  of  the  fund.  In  the  next  case  which  came  before 
the  Master  of  the  Bolls,  the  fund  was  s,500/.  South  Sea 
annuities,  and  there  were  only  two  objects  of  the  pow- 
er;  to  one  iOOl.  stock  was  given,  and  the  residue  to 
the  other.  The  first  therefore  had  only  a  twenty-fiflh 
share ;  and  the  Master  of  the  Rolls,  referring  to  his 
former  decision,  held  the  appointment  not  illusory(p). 

(p)  Bax  V.  Whitbrcad,  10  Vcs.  Jun.  31. 
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Another  case  arose  shortly  afterwards,  in  wUcb  the 
fund  wto  2,600/,    TTiere  were  five(l)  otgects  of  the 
power.    To  some,  the  donee  of  the  power  gare  only 
a  share,  which  amounted  to  88/.  65.  8d.  each,  ^rben, 
upon  an  equetl  division,  they  would  have  been  entided 
to  500/.  each.    The  Master  of  the  Rdls  sud,  that  he 
adhered  to  the  rule  he  laid  down  in  Butcher  r. 
Butcher,  that  he  would  go  as  far  as  he  was  boiind  by 
authority,  and  no  farther.    Show  me,  be  added,  a  ca86 
In  which  a  specific  sum,  or  an  equal  proportion  of 
what  would  be  the  share  of  each  object  of  the  appdnt- 
ment  upon  an  equal  division,  has  been  held  to  be  iOo- 
$^ory,  and  I  vnll  in  the  same  case  make  the  same  de- 
cision.   And,  after  showing  that  Kemp  v.  Kemp  was 
an  authority  only  as  to  the  10/.  and  did  not  turn  upon 
the  50L  he  determined  that  the  appointment  was  good, 
as  the  sum  of  88/.  6$.  sd.  was  not  the  same  spedfic 
^um,  or  the  same  proportion  of  the  share  of  each 
child,  upon  an  equal  division,  that  had  beea  in  anv 
former  case  held  to  be  illusory(^). 

In  the  foregoing  case,  with  reference  to  the  whole 
fund,  the  share  given  was  only  equal  to  about  a  se- 
venty .fifth  of  it;  and  in  another  case,  which  occurred 
a  month  afterwards,  the  disproportion  was  still  great* 
er.  The  fund  amounted  to  about  79IOO/.  and  there 
were  nine  objects  of  tlie  power,  seven  of  whom  had 
only  about  71/.  a-piece  given  to  them.    The  point 

((j)  Mocatta  v.  Lou8ada>  12  Ves.  Jun.  123. 

(1)  Altliough  ilie  power  extended  to  the  issue  of  the  children^  yet  it 
also  seems  that  they,  the  issue,  were  considered  as  standing  in  tfat 
place  of  their  parent,  and  there  were  only  fire  children;  sed  qu. 
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iTfts  gtven  up  in  argument ;  and  the  Master  of  the 
RoUs  thought  that  there  was  nothing  in  an  objection 
taken  that  there  might  be  more  children ;  there  was 
80  little  probability,  under  the  circumstances,  that  the 
shares  would  ever  be  reduced  below  the  standard 
under  which  he  had  said  he  should  consider  himself 
bound  by  the  authorities(r). 

The  result  of  the  authorities,  then,  was  rather  a  ne- 
gative than  an  affirmative  rule.  Lord  Alvanley  deter- 
mined,  that  where  a  party  is,  in  default  of  appointment, 
to  take  a  third  share,  a  gift  of  a  hundred  and  ninetieth 
share  to  him  is  illusory;  and  here  the  Master  of  the 
RoUb  drew  the  line;  so  that  any  share,  which  squared 
by  this  rule,  would  exceed  that  in  amount,  was  not 
deemed  illusory.  But  upon  an  appeal  to  the  Lord 
Chancellor,  in  Bax  v.  Wliitbread,  for  the  express  pur- 
pose of  restoring  the  old  rule,  his  Lordship  thought 
that  the  principle  stated  in  the  late  cases  in  effect  de- 
stroyed all  the  authorities.  The  sum  of  60/.  being 
given,  he  said,  in  one  family,  and  by  one  will,  it  is  diffi- 
cult to  conceive  that  the  identity  of  the  sum,  or  the 
proportion,  can  afford  the  ground  of  determination  in 
another  family  and  upon  another  will.  The  motives 
also  must  be  furnished  by  the  same  circumstances, 
vrtiether  good  conduct  or  mis-conduct;  a  provision  by 
a  parent  or  a  third  person:  circumstances,  if  the  Court 
is  at  liberty  to  regard  them,  of  utility.  The  result  of 
the  authorities,  he  added,  was,  that  from  the  time  of 
Lord  Nottingham,  the  Court  has  taken  upon  itself  tlie 
duty  of  exercising  a  discretion  in  these  cases;  and  his 
Lordship  seems  to  have  considered  himself  still  bound 
by  those  decisions.    Upon  a  later  appeal  to  Lord 

(I')  Dyke  v.  Sylvester,  12  Ves.  Jnn.  126. 
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Eldon,  in  Butcher  v.  Butcher,  he  expressed  the  same 
opinion(  j).    The  law,  therefore,  on  this  head,  im>pear9 
to  stand  as  it  did  before  the  case  of  Butcher  and  Batch- 
er was  decided  by  the  Master  of  the  Rolls ;  and  yet, 
although  Lord  Eldon  has  decided,  that  the  Court  is 
bound  to  inquire  whether  the  share  is  substantial  or 
not,  his  Lordship  has  shown  a  strong  disposition  to 
narrow  the  doctrine.  In -both  the  appeals,  the  decrees 
of  the  Master  of  the  Rolls  were  confirmed,  on  the 
ground  that  the  shares  were  not  illusory.   In  Butcher 
and  Butcher,  Elizabeth  Butcher  had  a  power  to  ap- 
point the  fund  amongst  her  children  by  her  present  or 
any  future  husband,  by  deed  or  will,  from  time  to  time. 
The  power  was  quite  in  the  common  form;  and  there- 
fore, perhaps,  much  weight  could  not  be  given  to  the 
circumstance,  that  at  the  time  of  malcing  any  particu- 
lar appointments  he  could  not  know  what  the  number 
of  objects  would  ultimately  be ;  and,  indeed,  as  )ippoint- 
ments  are  not  often  made  till  the  children  require  their 
portions,  when  the  probability  of  many  other  children 
must  have  ceased,  this  is  a  difficulty  which  is  not  like- 
ly to  arise.    In  default  of  appointment  the  fund  was 
given  in  the  usual  way  to  sons  at  twenty-one,  and  to 
daughters  at  twenty-one  or  marriage;  but  it  was  pro- 
vided, that  if  any  son  of  her  present  marriage  should 
attain  twenty-one,  or  any  daughter  twenty-one,  or  mar- 
ry, no  child  by  any  future  husband  should,  by  marriage 
or  t)therwise,^be  entitled  to  more  than  a  moiety  of  the 
property,  which  provision,  it  nnght  l>e  contended,  could 
not  affect  the  right  of  each  class  of  children,  as  between 
themselves,  to  a  substantial  share.    She  made  the  un- 
equal appointment  which  has  been  mentioned ;  and 

(«)  i  Ye$.  &  Bea.  79. 
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Lord  Eldon  held,  that  attending  to  all  the  circum- 
stances, and  the  nature  of  the  trust  collected  from  the 
deed,  he  was  not  authorized  to  say  that  the  share  was 
not  substantial.  His  Lordship  relied  upon  the  circum- 
stances,  that  the  power  was  from  time  to  time,  and  the 
number  of  objects  was  incapable  of  being  ascertained 
until  she  reached  an  age  at  which  she  could  not  have 
more ;  and  if  there  had  been  one  chfld  by  a  subse- 
quent marriage,  after  all  her  particular  appointments, 
that  child  might  have  taken  a  moiety  of  what  consti- 
tuted  the  whole  fund  before  any  appointment,  though 
that  should  leave  to  perhaps  twenty  children  of  the 
former  marriage  only  their  respective  shares  of  what 
remained  unappointed.  It  is  evident,  his  Lordship 
observed,  how  immensely  large  a  discretion  was  given, 
and  to  what  the  fund  might,  by  repeated  executions  of 
the  power,  be  reduced,  and  this  went  far  to  show  that 
her  discretion  must,  as  far  as  it  can  in  any  case,  be 
unfettered. 

Where  it  is  intended  that  a  party  shall  have  a  pow- 
er to  divide  the  fund  amongst  several  objects,  in  sub- 
stantial propoitions,  according  to  his  discretion,  but 
shall  not  be  at  liberty  to  give  merely  a  nominal  share 
to  any,  the  smallest  sum  which  the  person  creating 
the  power  would  wish,  each  of  the  objects,  in  any 
event,  to .  have,  should  be  named ;  and  it  should  be 
expressly  declared,  that  the  donee  of  the  power  shall 
not  appoint  a  less  Sum  to  any  one  of  the  objects. 

As  we  shall  hereafter  see  what  is  not  appointed,  or 
is  ill  appointed,  goes  as  in  default  of  appointment,  and 
where  the  fund  is  ^ven  by  the  instrument  creating 
the  power  to  the  objects  in  default  of  appointment,  the 
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dying  without  any  appointment  as  to  a  part  is  oma* 
dered  equal  to  an  actual  appointment ;  and  therefore 
a  sufficient  share  t>eing  permitted  to  descend  wHl  be 
deemed  tantamount  to  an  appointment^  so  as  to  pre- 
vent any  question  of  illusion(^). 

And  if  an  appointment  be  made  of  part  of  thefund, 
excluding  some  of  the  otgects,  but  leaving  a  share  not 
illusory  to  descend,  and  afterwards  an  app<»ntmeiit  be 
made  of  the  residue,  wholly  excluding  or  giving  an 
illusory  share  to  some,  the  last  appointment  only  shall 
be  void,  so  that  the  residue  may  descend  and  uphold 
the  former  appointment.  If  a  contrary  rule  were 
established,  an  appointment,  leaving  a  share  not  iUo- 
S017  to  descend,  would  be  good  at  first,  but  beeoroe 
bad  afterwards(a:). 

And  although  an  appointment,  abstractedly  taken, 
be  illusory,  yet  it  may  be  justified  by  circumstances, 
and  equity  will  not  relieve  against  it  Formerly  it  was 
considered,  that  Where  but  a  trifle  was  given,  yet  if  the 
child  by  misbehaviour  deserved  it,  the  Court  would  not 
vary  the  appointment(t^);  but  at  the  present  day  the 
conduct  of  the  objects  of  the  power  cannot  be  taken 
into  consideration(z). 

In  Boyle  v.  the  Bishop  of  Peterborough,  Lord  Tbur- 
low  laid  it  down,  that  where  gross  inequality  is  account- 
ed for,  and,  by  the  situation  of  the  children,  is  rendered 
humane,  and  wise  and  discreet,  the  Court  mil  not  call 


(I)  Wilson  V.  Pifgott,  £  Yea..  (y)  Maddison  v.  Andrew,  I  Ves. 

Jun.  351.  57. 

(x)  Ibid*    See  1  Yes*  and  Bea.  {z)  Kemp  v.  Kemp,  5  Yes.  Jub- 

lOi.  855;  aee  f  Yes.  and  Bea.  9f. 
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It  iUiUMiry(a).  Therefore,  if  a  child  become  a  bank- 
rapt|  and  has  not  obtained  his  certificate,  that  may  be 
a  soflBcient  reason  to  give  him  a  small  share(6).  And 
where  a  father,  having  advanced  a  child  upon  mar- 
riage, recited  that  as  a  reason  for  ^ving  her  a  small 
share,  it  was  held  not  to  be  illusory(c).  For  the  ground 
of  interference  in  these  cases  is  fraud,  and  in  such 
case  the  child  would  be  guilty  of  a  fraud  in  attempting 
to  set  aside  the  appointment,  the  parent,  perhaps,  hav« 
ing  advanced  more  on  that  account;  the  answer  would 
be,  he  had  given  that  child  a  substantive  share^  who 
therefore  could  not  complain  of  the  d]fference(d). 
Lord  Alvanley  expressed  his  o[nnion,  that^  perhaps,  if 
a  suffident  reason  caidd  be  proved  between  parent  and 
child  the  Court  would  apply  the  rule ;  but  it  must  be 
proof,  he  said,  that  leaves  no  doubt  whatsoever.  And 
in  speaking  thus,  he  adverted  to  extrinsic  proof,  where 
no  statement  appears  upon  the  face  of  the  appoint- 
meut(e).  But  it  seems  that  in  these  cases  the  pro  vi- 
rion must  move  from  the  person  intrusted  with  the 
power  of  appointment(/),  dthough  in  one  case  Lord 
Alvanley  expressed  an  opinion,  that  a  small  share 
might  be  given  where  there  .is  an  actual  provision 
made  for  some,  cDen  where  it  does  not  move  frcm  the 
person  executing  the  power.    The  power  of  distribu- 

(a)  1  Yes.  Jon.  £99 ;  3  Bro.  C.  Long,  5  Yes.  Jon.  445 ;  Spencer  v. 

C.  £43.  Spencer,  5  Ves.  Jun.  362;  Bax  r. 

(6)  Bax  V.  Whitbread,  16  Ves.  Whitbread»  16  Veg«  Jon.  15. 

Jon.  15.  •  {d)  ^e  5  Yes.  Jun.  361. 

(c)  Briatow  V.  Warde,  2  Yea*  (e)    Spencer   v.   Spencer,  ubi 

Jun*  3S6;  and  aee  Smith  v.  Lord  a^p. ;  see  1  Yea.  &  Bea.  97. 

Camdford,  ib.  698;  Ydnderzee  t;.  (/)  Mocattav.Lonaada,  12  Yes. 

Aclonij  4  Yea.  Jon.  771 ;  Loqg  o.  Jan.  123.    . 
9  X 
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tion,  he  said,  was  given  in  order  that  there  mi^t  be 
an  inequality,  if  necessary.  It  ivas,  therefore,  he  add- 
ed,  nothing  but  a  trust  in  the  party  to  discriminate  how 
much  each  ought  to  have,  under  every  circurostaance 
that  ought  fairly  to  enter  into  his  consideration,  and 
with  a  view  of  the  object  of  the  power,  that  each  of 
them  should  receive  a  provision.  If  that  was  satisfied 
aliunde^  it  had  its  object(^).  It  is  however  clear,  ffaat 
the  provision  must  not  move  from  the  person  creating 
the  power(A).  And  in  a  case,  where,  under  a  power  to 
appoint  to  younger  children,  the  parent,  in  effect,  ex- 
cluded the  second  son,  because  the  eldest  was  an  idiot, 
and  he  considered  that  the  second  child  would  obtain 
a  grant  of  the  surplus  rents,  which  he  actually  did,  yet 
Lord  Redesdale  held  that  the  appointment  was  illu- 
sory(i).  His  Lordship  said,  "  if  a  younger  son  is  pro- 
vided for  amply  by  a  fortune  aliunde,  by  obtaining  a 
lucrative  situation,  or  the  like,  it  may  be  a  ground  for 
an  appointment  so  unequal  that  it  might  be  otherwise 
.deemed  illusory;  but  that  cannot  be  considered  as  a 
provision  which  is  a  mere  expectancy,  depending  on 
the  will  and  pleasure  of  another;  and  an  appointment 
cannot  be  deemed  good  or  bad  according  to  the  man- 
ner in  which  that  pleasure  may  be  afterwards  excrcis- 
ed.  If  a  father  supposed  that  provision  would  b^made 
for  one  of  his  sons  by  his  brother,  which  expectation 
might  be  finally  disappointed,  a  very  unequal  appmnt- 
ment  made  under  that  expectation,  however  founded, 


(g)  Yanderzee  v.  Aclom,  4  Vcs.  (A)  Kemp  v.  Kemp,  5  Vcs.  Jbd. 

Jun.  785,  $ed  qu.-,  see  16  Yes.  Jun.  861 ;  Lysaght  v.  Rojse,  tUn  nf. 

is ;.  Lysaght  v.  Rovse,  2  Scho.  &  (t)  Lysaght  v.  Royae,  2  Scho.  & 

Lef.  151 ;  find  1  Yes.  &  Bea.  97.  Lef.  151. 
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and  however  reasonable  at  the  dme,  could  not  be  sup- 
ported. In  the  present  case^  if  the  appointment  had 
been  made  in  such  form  as  would  have  given  the  son 
a  fair  share,  in  ease  he  had  not  derived  benefit  from 
ttie  peculiar  circumstances  of  his  elder  brother,  it  might 
perhaps  have  been  sustained ;  but  this  is  an  absolute 
appointment  in  all  events,  and  the  question  is,  whether 
such  an  absolute  appointment,  not  subject  to  any  con- 
tingency, can  be  made  good  by  subsequent  events,  if  it 
would  not  be  good  in  all  events.  He  thought  the  ap- 
pointment must  have  been  good  on  the  day  it  was 
made,  or  not  good  at  all.  In  cases  of  this  Idnd,  where 
the  appointment  is  grossly  unequal,  and  there  is  no  just 
foundatioii  for  the  inequality,  but  it  is  the  result  of  mere 
caprice  or  mistake,  the  appointment  cannot  stand ;  it  is 
not  a  just  exercise  of  the  power  given.  Here  there 
was  no  caprice,  no  intentiohBl  injustice,  but  there  was 
mistake,  and  the  gross  inequality  was  made  under  the 
influence  of  that  mistake.'' 

It  may  here  again  be  observed,  that  if  the  fund  con- 
^st  partly  of  real  and  partly  of  personal  estate,  it  is  not 
necessary  to  give  a  part  of  each  to  every  object ;  but 
if  there  are  two,  for  instance,  all  the  realty  may  be 
^vcn  to  one,  and  all  the  personalty  to.the  other(A:), 

If  the  objects  have  agreed  to  abide  by  the  intention 
and  will  of  the  donee  of  the  power,  they  cannot  set 
aside  even  an  illusory  appointment(/)(I). 

(k)  Morgan  v.  Surman,  1  Taunt  289. 
(I)  Pawlet  V.  Pawlet,  1  Wils.  224. 

(I)  This  case,  which  is  very  long,  did  not  decide  any  thing.  The 
Earl  made  provisions  by  his  will  for  all  his  children,  and  the  decree  is 
prefaced  by  this  declaration ;  that  the  plaintiff  haTiiig  by  his  Ml,  anil 
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Where  the  donee  of  the  power  is  a  mere  stranger, 
and  a  tmstee  of  it,  upon  a  bill  being  filed  before  an 
appointment,  the  Court  always  decrees  an  equal  fistri- 
bution  of  the  fund  amongst  the  ol:yects;'and  althou^ 
the  trustee  of  the  power  might  have  excluded  some, 
the  Court  cannot(m).  And  the  same  rule  prevails  where 
the  appointment  is  set  aside  as  Olusory,  and  there  is 
no  gift  in  default  of  appointment(n).    In  some  earij 
cases,  the  Court  exercised  a  dangerous  discretion,  as 
by  giving  the  whole(o),  or  a  double  share,  qf  the  estate 
to  the  heir  at  law(p);  but  this  power  the  Court  has  of 
late  very  properly  disclaimed(9),  and  a  discretionaiy 
power  in  a  parent  is  never  executed  by  the  Court(r); 
nor  is  it  controlled,  except  on  the  ground  of  fraud,  as 
in  the  case  of  an  illusory  appointment. 

(m)  Kemp  v.  Kemp,  5  Ves.  Jim.  (p)  Warimrtoo  v.  Warimrton, 

849;  Longmore  v.  Broom.r  Vc^  2  Veni.420;  1  Bro.P.C.S4;i]id 

Jan.  124.  ^^  ^^^  ^'  Bedford,  2  Cha.  Kcp. 

(n)  Gibson  v.  Kinven,  1  Vem.  ^^^^j  g^  ^  y^  ,^   ^^.  ^ 

66.  see  Alexander  v.  Alexander,  2 

(o)  Clarke  v.  Turner,  2  Freem.  Ves,  640. 

198 ;  and  Mosely  v.  Mosely,  cited  (r)  Maddison  v.  Andrew,  1  Ve^ 

ib. ;  see  Finch.  53.  5^* 


now  in  court,  expressly  submitted  to  be  bound  by  the  intention  of  U» 
father,  the  late  Earl,  in  his  deed  of  appointment  and  will,  acconfing  t» 
the  true  construction  thereof,  and  all  the  defendants,  the  other  dii- 
dren  of  the  late  Earl,  having,  by  their  answers,  or  now  by  their  conasd 
at  the  bar,  subnutted  to  take,  according  to  the  true  intention  <rf  the 
said  Earl,  and  all  the  said  parties^lisclaiming  to  take  advantage  of  aif 
defect  in  point^of  law  or  equity  in  the  execution  of  the  said  Eari'i 
power  by  the  deed  of  appointment,  his  Lordship  declared,  &c«  Poolett 
V.  Karl  Poulett,  Reg.  Lib.  B.  fol.  582. 
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Section  V. 


OP   TBS   OOH8TRUOTION   OF  A   rOWBE  TO   APPOIMT   TO    CHILDREN. 

It  is  upon  the  power  of  which  I  am  now  to  treat 
that  by  far  the  greater  proportion  of  cases  arises.  As 
we  have  already  discussed,  perhaps  sufficiently,  the  ge- 
neral doctrine  in  regard  to  the  estates  which  may  be 
created  under  powers,  I  sliall  here  only  consider, 
ist.  To  whom  an  appointniet  may  be  made  under  a 
power  to  appoint  to  children.  And,  Sdly,  In  what 
manner  the  fund  may  be  settled  upon  them,  merely 
premising  that  an  indefinite  power  in  words  may,  upon 
the  whole  instrument  taken  together,  be  confined  to 
children(a).    And, 

I.  First  then.  It  is  now  perfectly  established  that  a 
power  to  appoint  to  children  will  not  authorize  on  ap- 
pointment to  grandchildren(&).(i> 

In  the  case  of  Doe  on  the  demise  of  the  Duke  of 
Devonshire  v.  Lord  George  Cavendish,  a  contrary  opi« 
nion  was  in  effect  delivered,  although  it  was  pronoun- 
ced on  the  particular  circumstances  of  the  case.    The 


(a)  Bristow  v.  Warde.  vide  su^^  ib.  698 ;  Crompe  v,  Abttow,  4  Ves. 

prci^  p*  460.  Jun.  681 ;  Adams  v,  Adams,  Cowp. 

{b)  Alexander  v.  Alexander,  2  651 ;  Brudenell  t;.  Elwes,  1  East, 

Ves.  640;  Bristow  v.  Warde,  2  Ves.  442 ;  7  Ves.  Jun.  382 ;  Butcher  v. 

Jun.  336;  Whistler  v.  Webster,  Butcher,  9  Ves.  Jun.  382. 
ib.  36r ;  Smith  v.  Lord  Camelford, 


[(I)  MmrU  el  ux.  r,  Owen  et  vjc.  k  Edvardt,  2  Call's  Rqj.  5^.    Mir'wn  r.  BirH- 
ton'f  Atlm,  6  Munf.  352.  pi.  3^ 
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case  was  shortly  this;  Lady  Burlington  deyised  free- 
hold estates  to  the  use  of  the  Duke  of  Devonshire  for 
life,  remainder  to  trustees,  to  preserve  remainder  <^  to 
the  use  of  such  of  his  child  or  children  by  his  late  wife, 
for  such  estate  and  estates,  and  in  such  shares  and  pro* 
portions,  and. under  and  subject  tp  such  powers,  pro- 
visoes,  conditions,  restrictions,  or  liimtatlons  as  he 
should  appoint;''  and  in  default  of  appointment,  to  all 
the  child  or  children  of  the  Duke  by  his  wife,  as  tenants 
in  common  in  tail,  with  cross-remainders  between  them 
in  tail,  with  remainder  to  the  Duke  in  fee.  He  exer- 
cised the  power  by  limiting  the  estate  to  his  two 
younger  sons  for  life,  with  remainder  to  their  issue  in 
strict  settlement,  with  a  power  to  make  jointures,  ijc 
In  the  view  that  was  taken  of  the  case  it  was  not  ne- 
cessary to  decide  the  point,  but  the  Court  gave  an  ex- 
tra-judicial  opinion  upon  it(c).  They  said  there  were 
three  grounds  from  which  they  were  of  opinion  that 
this  was  a  good  execution:  1st,  From  the  subject  mat- 
ter of  the  power;  sdly.  From  the  limitations  over  for 
want  of  appointment;  Sdly,  From  the  words  in  wluch 
the  power  was  created.  1st,  This  was  not  money,  nor 
to  be  turned  into  money,  nor  portions.  It  was  a  Ifnu- 
tation  of  a  family  estate,  how  it  should  go  after  her 
death.  She  considered  how  it  should  go,  being  deter* 
mined  that  ft  should  go  amongst  grandchildren^  Sup- 
pose she  had  only  said,  at  the  time  of  making  her 
will,  that  she  meant  it  to  go  to  the  grandchildren,  it 
must  have  been  inquired,  whether  absolutely,  or  in 
strict  settlement:  if  so,  her  answer  must  have  been, 
"  in  strict  settlement;''  There  are  two  kinds  of  set- 
tlement, one  by  which  the  issue  of  the  person  to  whom 

(c)  4  Term  Rep.  744,  n. 
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the  first  limitation  is  made  shall  certainly  take,  by  giv. 
ing  the  first  taker  only  an  estate  for  life,  the  other  by 
creating  an  estate-tail  in  the  first  instance.    But  then 
there  is  a  trick  in  law,  by  which,  when  the  issue  arrive 
at  twenty-one  the  entail  may  be  barred.    If  this  had 
been  represented  to   Lady  Burlington,  her  answer 
would  have  been,  that  she  was  sorry  for  it,  as  it  might 
be  a  mean  of  defeating  her  purpose:  but  then  it  would 
be  answered  to  that  again,  that  there  was  a  trick  against* 
that,  to  make  a  strict  settlement.     That  was  meant; 
but  to  guard  against  all  events,  she  said,  ^^  I  will  put 
the  father  in  my  place,  and  give  him  authority,  if  he 
choose  to  execute  it."    If  the  words  "in  strict  settle- 
menr'had  been  used,  nobody  could  have  doubted  her 
meaning.    Now  all  the  words  in  the  language,  except 
those,  are  used  to  carry  this  power  as  far  as  possible, 
and  to  show  that  she  meant  an  appoihtment  in  strict 
settlement.   Whatever  he  might  do  with  his  own  estate 
he  might  do  with  this;  that  was  her  intention,  only  that 
the  children  were  the  objects.    What  is  the  use  of 
powers  f  It  implies  a  strict  settlement,  with  power  to 
make  jointures,  leases,  and  raise  portions. 

Upon  the  foregoing  decision  it  need  only  be  re. 
marked,  that  as  to  the  first  ground,  it  can  at  most  only 
go  in  aid  of  the  construction  upon  the  words  of  the 
power  itself;  that  the  second  ground  bears  against  the 
construction  of  the  Court,  as  the  estate  was,  in  default 
of  appointment,  given  amongst  the  children  in  tail,  so 
that  they  might  acquire  the  fee,  and  their  issue  could 
only  take  through  them,  and  not  as  purchasers;  and 
that  in  regard  to  the  third  ground,  the  objects  were  the 
child  or  children,  and  the  general  words  are  merely 
those  which  which  are  usually  inserted  by  conveyan- 
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cers,  with  a  view  to  the  interests  to  be  gkwea  to  the 
olgects  designated,  and  not  with  an  intent  to  extend 
the  power  by  implication  to  objects  not  named  m  it| 
nor  will  the  words  bear  a  contrary  coqptmctioii,  con- 
sistently with  the  decided  caBes(d). 

The  same  point  arose  in  Griffith  u  Harri8on(f).  1^ 
one  codicil  an  estate,  part  freehold  and  part  copyhdd^ 
was  given  to  his  wife  for  life,  and  after  her  d^:eas^ 
•'^to  such  child  or  children  of  him,  the  devisor,  as  she 
should  judge  most  proper  to  bequeath  the  same  to." 
By  a  later  codicil  he  gave  the  estate  to  his  vnk  for  Me, 
and  empowered  her  to  devise  the  same  to  any  one  or 
more  of  his  child  or  children,  in  such  manner,  share, 
and  proportion  as  she  should  appoint,  but  so  asU» 
said  estcAe  should  not  he  divided,  hut  transmitted  whck 
and  entire  to  his  heirs.  And  he  gave  the  reversion  of 
an  estate  adjoining  to  the  other  in  like  manner,  and  de- 
clared that  the  two  estates  should  be  considered  as 
one  estate,  and  he  transmitted  entire  to  his  family.  In 
default  of  appointment,  he  gave  the  estate  to  his  own 
right  heirs.  The  widow  appointed  the  estate  to  her 
eldest  son  for  life,  remainder  to  trustees,  to  preserve 
remainder  to  his  children  in  strict  settlement,  in  the 
usual  way,  with  like  limitations  to  her  other  children 
and  their  issue.  The  Court  of  King's  Bench  were 
equally  divided  in  opinion(/) :  Lord  Kenyon  and  Bfr. 
Ji^tice  Grpse  were  of  opinion,  that  the  children  were 
the  only  objects,  and  that  the  whole  execution  of  the 
power  must  be  exhausted  upon  them.  The  executiw 


(d)  See  this  case  more  fully  ob-        (e)  3  Bro.  C  C.  SIO. 
seired  upon  in  Powcl's  note  to        (/)  4  Term  Rep.  737* 
Fearne's  Ex.  Dev.  p.  349. 
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which  tiiie  wife  had  attempted  took  in  persons  who 
were  not  children  of  the  testator,  and  affected  to  make 
them  purchasers,  and  was  not  only  not  warranted  by 
the  power,  but  might  give  a  descendable  quality  to  the 
estate  to  persons  out  of  the  testator's  views,  viz.  to 
heirs  ex  parte  matema  of  the  children  of  the  sons, 
and  ex  parte  paterna  of  the  children  of  the  daughters. 
But  they  thought,  that  in  favour  of  the  general  inten- 
tion, the  children  might  be  held  to  take  estates-tail. 

On  the  other  hand,  Ashurst  and  Buller  (who  were 
ludges  of  B.  R.  when  the  Duke  of  Devon's  case  was 
decided)  certified  that  the  first  son  took  for  life  only. 
They  prefaced  their  opinion  with  a  declaration  that  the 
intention  of  the  person  creating  the  power  is  to  be  the 
guide  in  the  conctruction  of  it,  and  that  a  settlement 
upon  a  child  for  life,  with  remainder  to  his  children  in 
strict  settlement  is,  in  common  parlance,  a  settlement 
on  the  child.  They  then  criticised  on  the  words  of 
the  power,  which  they  thought  tantamount  to  a  power 
to  limit  the  estate  "in  strict  settlement;"  and  they  re- 
lied  on  the  Duke  of  Devonshire's  case,  as  in  point. 
But  if  a  strict  settlement  was  not  authorized  then,  as 
the  estate  wais  to  be  transmitted  entire^  they  thouglit 
that  the  only  way  of  making  the  different  parts  of  the 
power  consistent,  was  to  consider  the  word  "heirs"  as 
applicable  only  to  more  remote  descendants  than  the 
children,  and  to  confme  the  wife's  power  of  appoint- 
ment to  the  children  during  their  lives  only,  in  which 
case,  after  their  deaths,  the  estate  would  go  entire  to 
the  right  heir  of  the  testator. 

If  the  rule  attempted  to  be  established  in  the  Duke 
of  Devonshire's  case,  and  by  Ashurst  and  Buller  in  the 
last  case,  were  to  prevail,  it  would  certainly  amount 

8  Y 
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to  this,  that  every  power  of  appoiDtment  to  chiUfetij 
in  which  the  general  words  manner^  share^  proportion^ 
i^c.  are  thrown  in,  extends  to  granddiildren.  Now  it 
is  incontrovertibly  settled,  that  grandchildren  are  not 
objects  within  a  bare  power  to  appoint  to  children, 
and  it  would  be  highly  mischievous  if  this  broad  rule 
were  to  be  cut  down  by  a  minute  inquiry  in  every 
case,  whether  there  are  not  words  in  the  power  tan- 
tamount to  ^^  strict  settlement,"  so  as  to  embrace 
grandchildren  according  to  the  supposed  intetiian. 

But  we  may  fairly  consider  the  principles  upon  wluch 
the  extra-judicial  opinion  delivered  in  the  Duke  of  De- 
vonshire's case  was  founded  as  completely  over-niled. 
They  received  a  severe  shock  from  the  certificate  of 
Lord  Kenyon  and  Mr.  Justice*  Grose  in  Griffith  and 
Harrison.  And  in  a  subsequent  case,  which  it  is  quite 
impossible  to  distinguish  from  the  Duke  of  Devonshire's 
case,  the  Court  of  King's  Bench,  and  afterwards  Lord 
£ldon,held  that  the  power  did  not  authorize  a  limitation 
to  grandchildren,  notwithstanding  that  the  usual  words 
^4n  such  parts  or  proportions,  and  for  such  estate  and 
estates,  and  with  and  under  such  charges,  provisions, 
conditions,  and  limitations,"  were  inserted  in  the  pow- 
er(^).  In  a  case  which  arose  since  Lord  Kenyon's 
death,  Mr.  Justice  Lawrence  observed,  that  the  DukQ 
of  Devonshire's  case  was  one  that  would  not  rule  auy 
other,  at  least  not  exactly  similar.  That  he  had  heard 
Lord  Kenyon  express  that  opinion  of  \t(h) ;  and  nei- 
ther Lord  Thurlow(i)  nor  Lord  Alvanley  appear  to 
have  considered  the  case  as  of  much  authority(iir). 

{g)  Brudenell  v.  Elwes,  1  East,        (t)  Lowson  v*  Lewson,  d  Bn. 
442;  7  Ves.  Jun.  382.  C.  C.26,  cited;  and  see  ibid,  29* 

{h)  See  2  East,  dSliii.,  (k)  See  4  Yes.  Hn,  684^ 
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If  the  case  of  Brudenell  v.  Elwes  is  to  be  treated  as 
a  binding  authority,  a  power,  in  the  precise  words  of 
that  in  the  Duke  of  Devonshire's,  case  must  now  be 
held  to  extend  to  children  only.  It  would  he  idle  to 
attempt  to  distinguish  the  cases:  the  powers  are  near- 
ly word  for  word  the  same: 

Duke  of  Devonshire's  Case.      BmdeneU  v.  Elwes. 

"To the  use  of  such  his  child  or  "To  the  use  of  all  or  any  the 

children  by  Charlotte  Lady  Ca-  child  or  children  of  the  body  of 

Tendish»  his  late  wife,  for  such  J.  C.  on  the  body  of  Louisa  his 

estate  and  estates,  and  in  such  wife,  lawfully  begotten  and  to  be 

shares  and  proportions,  and  under  begotten,  in  such  parts  or  propor- 

and  subject  to  such  powers,  pro-  tions,  and  for  such  estate  and  es- 

visoes,  conditions,  restrictions,  or  tates,  and  with  and  under  such 

limitations  as  he  shall  by  deed,  charges,    provisions,    conditions, 

&;c.  nominate,  direct,  limit,  or  ap-  and  limitations,  as  they  should,  by 

point"  any  deed,  &c.  direct,  limit,    or 

appoint." 

In  the  case  of  Mallison  v.  Andrews  a  power  was 
given  to  a  woman  to  dipose  by  deed  or  will  of  i,SOOL 
to  such  of  her  children,  in  such  manner  and  form,  and 
to  such  uses  and  purposes^  as  she  should  appoint.  She 
gave  a  part  to  one  child  for  life,  and  after  her  decease 
the  principal  to  be  divided  among  her  children.  And 
under  the  very  full  words  of  this  power,  the  appoint- 
ment was  held  to  be  well  made(i)  (I). 


(/)  2  Bro.  C.  C.  26.  n. ;  Chan.  Hil.  1732. 


(!)  Most  of  the  cases  in  the  notes  to  Brown  are  inaccurately  repoict* 
ed.  This  case  is  introduced  as  a  note  of  a  case  cited  in  the  argument 
of  Robinson  v,  Hardcastle ;  but  it  is  evident  that  the  case  intended  to 
he  cited  was  Maddison  v.  Andrew,  in  1  Ves.  57 ;  and  Aere  appears  to  be 
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But,  even  full  as  these  words  were,  yet,  unless  the 
words  ^^  and  to  such  uses  and  purposes,"  were  consi- 
dered as  an  independent  dause,  authoriziDg  an  ap- 
pointment even  to  strangers,  wUch  perhaps  can  hard- 
ly be  contended,  the  case,  it  should  seem,  cannot  stand 
consistently  with  the  later  determinations. 

In  Alexander  v.  Alexander,  after  giving  a  power  of 
appointment  in  favour  of  his  (Mdren  to  his  wife,  the 
testator  directed  that  if  she  should  think  fit  to  apply  In 
her  life-time  any  part  of  the  fund  for  their  better  ad- 
vancement in  marriage,  or  otherwise,  in  the  world,  then 
the  trustees  should  pay  such  part  of  lt,y^  the  benefit  (f 
swh  children^  as  his  wife  should  appoint.  Sir  Thomas 
Clarice  thought  that  this  power  would  have  enalded  tbe 
mother  for  better  advancement  in  marriage,  to  make  a 
strict  settleme7a{m). 

Where  a  child  dies  without  any  appointment  having 
been  made  to  him,  no  part  can  be  appointed  to  his  exe- 
cutor or  administrator(n)  \  and  indeed,  as  we  have  seen, 

(»n)  2  Ve8.  640.     In  citing  this        (n)  Maddison  v.  Andrew,  1  Vcs^ 
case  Mr.  Justice  Buller  appears  to    57. 
have  overlooked  this  power;  see 
2  Term  Rep.  253. 


reason  to  suspect*  from  the  striking  similarilj  of  the  names,  that  thf 
case  of  Maddison  v,  Andrews  is  merely  an  inaccurate  statement  of  the 
foi-mer,  or  that  that  case  has  been  confounded  with  8om«  other.  I  couW 
not  discover  tlie  case  referred  to  by  Brown  in  the  Register's  book.  There 
is  a  case  in  1 782,  Maliison  v.  Nesbitt,  but  that  turned  upon  a  veiy  diSe- 
rent  question.  Reg.  Lib.  B.  1781,  foL  388.  There  is  also  a  case  of 
Maliison,  V.  Robinson,  drchdale,  and  others,  which  was  a  petition  by  a 
tenant  for  life  under  a  wiH,  and  the  question  could  not  arise  in  IhMi 
case,  R%.  Lib.  B.  1782;  foL  66. 
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an  appointment  may  be  made  to  the  surviving  children 
or  child,  so  as  to  exclude  the  representatives  of  the  de- 
ceased child  from  taking  any  share  under  a  gift  in  de- 
fault of  appointment(o). 

But  it  is  settled,  that  in  equity  a  valid  appointment 
may  be  made  to  persons  not  objects  of  the  power,  with 
the  approbation  of  the  real  object  of  the  power.  There- 
fore,  if  upon  the  marriage  of  a  child,  the  parent,  by  the 
marriage  settlement,  under  a  power  to  appoint  to  chil- 
dren,  appoint  to  the  issue  of  the  marriage,  the  appoint- 
ment would  be  supported  in  equity,  not  as  a  good  ap- 
pointment to  the  issue  of  the  marriage,  but  as  an  ap- 
pointment to  the  child  itseff^^  and  a  settlement  of  it  by 
Mm{p) ;  nor  is  it  essential  that  such  a  settlement  should 
he  made  upon  marriage.  The  principle  is,  that  the  act 
operates  first  as  an  appointment;  and  secondly,  as  a 
settlement  by  the  appointee.    Therefore  an  appoint- 
ment of  personalty  to  the  children  of  a  married  daugh- 
ter, who  is  herself  the  object  of  the  power,  is  valid,  if 
made  with  the  concurrence  of  the  husband(9),  for  a 
husband  can  dispose  of  such  property  of  his  wife  in 
expectancy  against  every  one  but  the  wife  surviving. 
But  of  course  the  mere  circumstance  of  the  child 
being  made  a  party  to  the  deed,  and  not  executing  or 
assenting  to  it,  will  not  be  sufficient(r). 


Hitherto  we  have  seen  that  children  only  are  objects 

(o)  Boyle  t;.  the  Bishop  of  Pe-  (q)  White  v.  St.  Barbe,  1  Ves. 

terborough,  1  Yes.  Jun.  299 ;  see  &  Bea.  399. 

1  Ves.  &  Bea.  91.  (r)  Brudenell  v.  Elwes»  7  Vest. 

(p)  Routledge  v.  Dorril,  2  Vea.  Jun.  382. 
^un.   3575  Langstone  v.  Black- 
more,  A^bl.  289. 
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of  the  power;  but  it  still  remaiiis  to  inqiure w^  dnl- 
drea  come  within  the  scope  of  the  power. 

A  power  to  appoint  to  children  living  at  the  pa- 
rent's decease,  includes  a  child  in  venire  sa  mere  at 
that  time(5).  This  point  has  been  otherwise  dedd- 
ed(t) ;  but  the  law  is  now  peiiectly  settled(tf). 

In  Coleman  v.  Seyinour(2:),  a  man  gave  8,00e{.  to 
a  married  daughter  for  the  use  of  her  younger  chil- 
dren to  be  distributed  amongst  them  as  she  should 
appoint ;  and  Lord  Hardwicke  determined,  that  the 
gift  did  not  extend  to  her  children  by  a  second  mar- 
riage ;  and  he  was  of  opinion,  that  it  extended  only  to 
children  living  at  the  making  of  the  will,  or  at  the  far- 
thest  at  the  death  of  the  testator.  This  question,  how- 
ever,  seldom  arises  upon  powers,  because  generally  an 
interest  for  life  in  the  fund  is  given  to  the  parent,  with 
remainder  to  his  unborn  children,  as  he  shall  appoint, 
in  which  case  it  is  clear  that  the  power  embraces  all 
the  children.  This  is  the  case  of  every  common  mar- 
riage  settlement(^). 

Where  the  estate  is  settled  on  the  eldest  son,  aud 
subject  to  that,  a  power  is  given  of  appointing  portions 
to  the  younger  children,  a  younger  child  who  becomes 
the  eldest  before  receiving  his  portion  is  not  within  the 
power(2;).    So  where  a  power  was  given  to  appoint  a 

<«)  Beale  v.  Beale,  1  P.  Wms.  (x)  1  Ves.  209 ;  see  Crowe  r. 

944.  Odell,  1  Ball  &  Beattj,  449. 

(/)  Pierson  v.  Garnet;  Cooper  (y)    Sec   Baldwin    r.   Carrer, 

V.  Forbes,  2  Bro.  C.  C.  38.  63.  .  Cowp.  309 ;  Hughes  t7.  Hu^jbes. 

(ii)  Clarke  v.  Blake,  3  Bro.  C.  3  Bro.  C.  C.  355. 

C.  320 ;  S,  C.  nom.  Doe  v.  Clarke,  (z)    Chadwick   v.  Doleman,  2 

2  H.  Blackst.  399 ;  and  see  Thel-  Vern.    528 ;   Lord    Tejnham  r. 

luBon  V.  Woodford,  4  Ves.  Jun.  Webb,  2  Ves.  198 ;   vide  iupre. 

226 ;  see  also  Hale  v.  Hale,  Prec.  ch.  7,  sect  2 ;  and  see  Ladj  Lis- 

Cka.  50.          ^  coin  v.  Pelhalm*  Bowles  v.  Bowks, 
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3iim  amongst  younger  children,  provided  that  the  eld- 
est son,  or  the  son  possessing  the  estate  should  have 
no  share  of  it,  and  an  appointment  was  made,  namina-^ 
tim,  to  Anthony,  the  second  son,  and  the  other  young- 
er children,  and  after  the  appointment  Anthony  be- 
came the  eldest  son  by  the  death  of  his  elder  brother, 
and  the  estate  descended  upon  him,  Lord  Thurlow 
held  that  Anthony  could  not  take  any  part  of  the  fund, 
although  the  appointment  was  not  revoked(a). 

But  in  a  case  where  provision  was  made  by  a  pri- 
vate act  of  Paiiiament  for  an  eldest  son,  and  a  power 
was  given  to  the  father  to  appoint  a  sum  amongst  his 
younger  children,  ^^  Stephen,  Martha,  and  Catharine," 
and  Stephen,  by  the  death  of  his  elder  brother,  be- 
came entitled  to  the  provision  made  for  the  eldest  son, 
and  then  the  father  appointed  a  considerable  sum  to 
Stephen  under  his  power,  Lord  Talbot  said  this  case 
arose  upon  an  act  of  Parliament,  in  which  the  intent 
shall  prevail  against  the  very  words,  but  then  the  intent 
must  be  plain  and  clear.  Now  Stephen  was  indeed 
called  a  younger  child  in  the  preamble,  but  when  the 
power  was  given,  it  was  not  to  appoint  amongst  the 
younger  children  generally,  but  to  Stephen,  Martha, 
and  Catharine;  and  he  held  the  appointment  to  Ste- 
phen  to  be  a  valid  exercise  of  the  power(6).  Upon  this 
statement  of  the  case,  then,  it  seems  to  establish  this 
principle,  that  where  a  younger  child  is  included  by  his 
name  in  a  power,  he  will  continue  an  object  of  the 
power,  although  he  lose  his  character  of  younger  son. 


Leake  t;.  Leake,  11  Yes.  Jun.  166.        (a)  Broadmead  v.  Wood,  1  Bro. 

177.  477,  and  Savage  v.  CarroU,     C.  C.  77. 

1  Ball  &  Beat  265.  (6)  Jermyn  v.  FeUows,  For.  93 
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But  Lord  Talbot  principally  distinguished  tins  case 
from  Chad  wick  and  Doleman,  on  the  ground  that  there 
tfie  question  was  between  the  eldest  son,  become  so  by 
his  brother's  death,  and  the  other  younger  childreQ ; 
whereas  in  the  case  before  him,  Stephen  was  tbe'oolj 
child  left,  and  the  dispute  was  between  him  and  the  ad- 
ministrator of  a  deceased  child,  so  that  this  cannot  per- 
haps  be  relied  on  as  an  authority  for  the  general  prin- 
ciple, which  at  first  sight  it  seems  to  estaUish ;  and 
certdnly  if  the  rule  in  Chadwick  u  Doleroan  is  the 
law  of  the  Court,  the  question  in  .these  cases  ought  to 
be,  not  whether  the  younger  children  are  in  the  instru- 
ment creating  the  power  called  *' younger  children,"  or 
by  their  proper  names,  but  whether,  upon  the  whole 
instrument  taken  together,  they  are  treated  as  younger 
children;  and  whether,  judging  from  the  evidence  to 
be  collected  from  the  instrument  itself,  a  portion  would 
have  been  provided  for  them  if  they  had  stood  in  the 
place  of  their  eldest  brother. 

These  cases  profess  to  go  merely  upon  the  intentiofl 
that  the  child  is  not  a  younger  child  within  the  power, 
and  by  parity  of  reason  wheie  an  eldest  child  is  io 
effect  a  younger  child,  rvUh  reference  to  the  estate^  be 
may  be  an  object  of  a  power  to  appoint  to  younger 
children;  as,  where  an  estate  is  settled  on  the  son, and 
there  is  an  eldest  daughter,  there,  although  in  pcmtof 
age  the  daughter  is  eldest,  yet  it  is  well  settled  that  Ae 
son,  as  he  takes  the  estate,  though  not  so  by  primogem- 
ture,  shall  be  considered  an  eldest  child,  and  the  daogb- 
ter,  though  eldest,  shall  be  taken  as  a  younger  child(c}; 

(c)  Pierson  v.  Garnet,  2  Bro.  Webb,  2  Vcs.  210 ;  Heneage  t. 
C.  C.  SB,  and  see  Beale  v.  Bcalc,  Hemlocke,  2  Atk.  456 ;  BilliDjs- 
1  P.  Wm.  244;  Lord  Teynham  v.    ley  ©.  Wells,  3.  AtL  22L 
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m  an  dder  son  unprovided  for  may  take  under  a  pro> 
-vision  for  yoanger  children,  for  it  is  to  the  intention, 
and  not  to  tlie  words  eider  or  ffomgert  that  the  Court 
advert8(d). 

fiutof  course  the  change  (^cliaracter  must  take  place 
before  the  receipt  of  the  money;  dearly  a  younger  son 
becomii^  eldest,  and  taking  the  e^ate  itself,  cannot 
be  called  upon  to  refund  a  portion  received  out  of  the 
estate  whilst  be  was  a  younger  child^  and  in  that  cha* 
ncter(e). 

It  remains  to  observe,  that  in  the  case  of  Hall  v. 
Hewer  (/),  Lord  Hardwieke  laid  it  down,  that  there 
was  no  case  where  the  Court  had  considered  a  youngest 
diild  BS  an  eldest,  but  between  parent  and  diildren,  or 
those  who  stand  in  loeo  parentis  (g)^  but  this  ^stinction 
does  not  appear  to  be  attended  to  at  the  present  day. 


II.  We  are  now  to  consider  in  what  manner  the  fund 
may  be  settled  on  the  children. 

A  power  to  appoint  a  fund,  in  such  proportion  as  a 
party  shall  think  tit,  implies  that  he  may  apportion  it 
out  in  such  manner  as  he  pleases,  consequently  he  may 
^ve  an  interest  for  life  in  a  particular  share  to  one  child, 
or  limit  the  capital  of  the  same  share  to  another,  or  even 

(d)  Duke  B.DoWge,  2  Ves.  S03,  mour,  1  Ves.  209 ;  Lady  Lincoln 
eited  from  Mr.  Noel's  note ;  and  v.  Pelham,  10  Ves.  Jun,  166; 
see  Emery  v.  England,  S  Yes.  Jun.    Leake  v.  Leake,  ib.  477. 

£32.  (/)  AmbL  203. 

(e)  See  Graham  v.  Lord  London-  (g)  And  see  Lord  Teynham  v. 
derry,  aVes.  199,  531,  cited;  but  Webb,  2  Ves.  198,  10  Ves.  Jun- 
eee  ilMd.  212;  and  see  Loder  v.  174. 

Loder,  ilnd,  530 ;  Coleman  v.  Sey- 
3  z 
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go  80  far  as  to  limit  to  a  third  child  upon  a  c*x>ntingency, 
provided  be  doles  out  the  whole  in  this  various  way 
among  all  the  children  only.  The  power,  does  not  re- 
quire that  he  should  distribute  it  in  gross  sums,  and 
give  each  child  an  absolute  interest  in  that  gross  sum, 
for  such  a  power  enables  the  gift  of  particular  inte- 
rests, and  the  appointment  of  such  interests  {k)\  and  a 
general  power  to  apportion  lands  receives  the  saroecon- 
struction,  therefore  life-estates  or  rent  charges  may  in 
like  manner  be  given  to  any  of  the  children  (t).  Where 
under  such  a  power  it  is  wished  to  settle  the  estate  on 
the  eldest  son,  subject  to  portions  for  the  younger  diU- 
dren,  it  is  usual  to  limit  different  parts  of  the  estate  to 
each  of  the  younger  children  during  a  term,  with  re- 
mainder as  to  all  to  the  eldest  son  in  fee,  and  to  give 
him  a  power  of  redeeming  the  estate  by  paying  the 
portions  intended  to  be  provided  for  the  younger  chil- 
dren, nearly  ia  the  same  way  as  in  a  common  mortgage 
for  a  term  of  years. 

But  under  such  a  power,  a  mere  reversionary  inte- 
rest cannot  be  given  to  any  one  child,  as  it  is  intended 
for  a  provision  (Ar). 

An  appointment  under  the  power  to  a  daughter  for 
her  separate  use,  independently  of  her  husband, is  so  far 
from  being  an  objection,  that  it  is  more  strictly  carrying 
into  execution  the  will  of  the  donor  (2) ;  and  this  is  still 

(A)  Alexander  v.  Alexander,  2  {k)  Alexander!;.  Alexander. ufe* 
Yes.  640;  Bristow  v.  Warde,  2  sup.;  Bee  Duke  of  Devonshire  v. 
Yes*  Jun.  336.  Lord  G.  Cayendish,  4  Term  Rep. 

(t)  Thwaites  «.  Dye,  2  Yem,  80.    744,  n. 
Fide  supra,  p.  447.  (/)  Alexander  v.  Alexander,  « 

Yes.  640. 
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more  clearly  authorized  where  the  power  is  to  appoint 
in  such  nmnner  as  the  donee  pleases  (m). 

In  one  caseCn),  a  father  having  a  power  to  appoint 
to  bis  children  gave  the  interest  of  a  portion  to  the 
husband  of  one  of  his  daughters  for  life,  and  after  his 
decease,  the  capital  to  the  daughter  herself.  Lord 
Bosslyn  said,  that  if  he  had  given  to  the  wife  for  life, 
and  in  case  the  husband  should  survive,  to  the  husband, 
that  would  have  been  a  substantial  gift ;  for  it  was 
admitted,  a  gift  for  life  was  sufficient.  He  had  doae 
the  same  thing ;  for  the  husband  would  in  that  case, 
in  point  of  law,  have  taken  during  the  life  of  the  wife. 
The  insertion  of  the  name  of  the  husband  prior  to  that 
of  the  wife,  was  doing  no  more  than  if  be  had  given  to 
the  wife  first.  The  intention,  therefore,  not  being  to 
iUude,  but  to  ^ve  in  effect  such  estate  as  a  married 
woman  could  take,  viz.  for  the  benefit  of  the  husband, 
as  long  as  the  coverture  should  continue,  was  not  illu- 
sory. But  the  Chancellor  principally  relied  upon  the 
circumstance  of  the  daughter  having  been  provided 
for  by  her  &tber  in  his  lifetime. 

Now  it  must  be  observed,  that  in  the  preceding  case 
Lord  Rosslyn  did  not  mean  to  say  that  the  excess  be- 
yond the  wife's  life  would  not  be  considered  void  in 
case  Ifer  husband  survived  her  (o).  And  we  should  be 

(m)  Maddison  »•  Andrew,   1         (a)  Bristow  r.  Warde,  2  Ves. 
Yes.  59 ;  and  see  Fitt  v,  Jackson,     Jun.  336. 
2  Bro.  C.  C.  51 ;  Smith  v.  Lord        (0)  See  Btirleigh  t;.  Pearson*  1 
Camelford,    2    Ves.    Jun,   698 ;     Ves.  281. 
Crompe  v,  Barrow,  4  Ves.  Jun, 
681 ;  Wilson  v.  Grace,  Rolls,  MS, 
vide  auprOt  p.  217. 
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cautious  bow  we  admit  the  doctrioe  that  the  fiind  may 
be  appointed  to  the  husband  even  during  the  joint  lives 
of  him  and  bis  wife,  for  he  is  no  object  of  the  power: 
and  although,  as  it  was  observed  by  the  Court,  the  hus- 
band will  take  during  the  life  of  the  wife,  where  it  is 
given  to  her,  yet  he  will  talce  in  a  different  right,  and 
subject  to  equities,  to  which  he  would  not  otherwise  be 
liable.  If  he  take  under  a  direct  appointment  to  himself, 
he  may  be  considered  as  the  absolute  owner  of  it; 
whereas  if  he  merely  take  in  his  marital  right,  his  wife 
would  have  her  equity  for  a  settlement  out  of  it,  which 
would  bind  his  assignees,  if  he  should  become  bankrupt 
his  creditors  claiming  under  an  assignment  from  Mm, 
persons  claiming  under  him  without  any  valuaUe  eon- 
sideration;  and  perhaps  even  purchasers  for  a  valuable 
consideration ;  and  where  the  power  rides  over  real 
estate,  and  operates  under  the  statute  of  uses,  it  seems 
clear  that  an  appointment  to  the  husband  would  not 
invest  him  with  the  legal  estate,  he  not  being  an  object 
designated  in  the  power.  But  it  is  probable,  that  under 
such  an  appointment,  where  the  husband  can  take,  he 
would  be  held  to  take  in  exactly  the  same  manner  as 
he  would  have  done  had  the  fund  been  appoimed  to 
his  wife. 

Thus  far  as  to  the  quantity  of  interest  which  ihay  be 
given  to  each  child ;  and  we  may  now  consider  what 
conditions  may  be  imposed  by  the  person  executing 
the  power. 

In  Pawlet  v.  Pawlet  (p).  Lord  Hardwicke  took  this 
distinction,  that  where  a  father  has  only  a  power  of  ap* 
pointment,  or  distributing  portions  which  are  to  be  raised 

(/»)  1  Wild.  2S4.     Vide  8t^a.  p.  49 


Digitized  by  CjOOQ IC 


OF  POWERS  TO  APPOINT  TO  CHILDREN.       g^y 

at  all  events,  be  cannot  annex  any  condition  to  the 
payment  of  any  share  which  he  appoints,  otherwise  it 
is  where  the  p<Hlion8  are  not  to  be  raised  at  all  with- 
out the  fether's  appointment,  for  there  the  father  may 
annex  a  condition.  This,  liowever,  was  a  gratis  die- 
turn,  and  I  have  not  met  with  any  case  in  which  the 
distinction  has  been  acted  upon.  It  would  be  difficult 
to  establish  it  upon  principle,  as  in  each  case  the  words 
of  the  power  must  be  the  guide  of  the  father's  ap- 
pointment. 

A  parent  having  a  power  to  appoint  a  fund  amongst 
his  children,  cannot,*  unless  he  has  a  power  to  annex 
a  condition,  restrain  a  child's  share  to  the  payment  of 
a  particular  debt,  for  there  may  be  a  defence  to  that 
debt.  Therefore^  where  a  father  appointed  a  share  to 
his  daughter,  to  piay  a  debt  of  her  husband,  for  which 
the  testator's  son  was  surety.  Lord  Hardwicke  set  it 
aside.  He  considered  it  bad,  because  not  given  for  her 
benefit,  although  by  possibiUty  the  discharging  her  hus« 
band's  debts  might  tend  thereto.  It  might  be  other- 
wise(y).  And  of  course  he  cannot  annex  any  condi- 
tion for  his  own  bepefit(r);  nor  can  the  property  ap- 
pointed be  exempted  by  the  donee  of  the  power  from 
the  debts  of  the  appointee,  but  it  must  be  lefl  to  take 
the  fate  of  being  his  property,  and  subject  to  be  come 
at  as  his  creditors  shall  think  fit(s). 

This  section  may  be  closed  with  the  observation, 
that  powers  to  appoint  to  nephews,  or  any  other  class 

Qq)  Burleigh  v.  Pearson,  1  Ves.        (r)  Robarts  i\  Dixali,  2  £q.  Ca« 
281 ;  and  see  Alexander  r.  Alex-     Abr.  668.  pi.  19 ;  App.No«  19. 
»Dder,  2  Ves.  640.  (s)  Alexander  t\  Alexander;  £ 

Ve$.  diO. 
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of  persons,  will  be  construed  by  the  same  rales  as  are 
applied  to  a  power  to  appoint  to  children.  Thos,  as 
under  such  a  power,  grandchildren  are  not  the  ob- 
jects, so  a  power  to  appoint  to  nephews  cannot  be  ex- 
tended to  great  nephews(<) ;  yet  as  a  settlement  made 
in  favour  of  the  grandchildren,,  with  the  assent  of  the 
child,  is  valid,  so  a  like  provision  may  be  made  in  the 
like  case  for  great  nephews, 

(I) .  Falkner  v.  Sutler,  AmbL  514. 


Section  VI. 

OF   THB    CONSTRUCTION    OF    A    POWER  TO    APPOINT   TO   RELATIONS. 

The  observations  already  made  on  appointments  in 
general,  apply  as  strongly  to  a  power  of  appointment 
in  favour  of  relations  as  to  any  other  power,  only,  that 
it  seems  to  have  been  thought  that  a  power  of  appoint- 
ment to  relations  may  receive  a  more  liberal  construe- 
tion  in  favour  of  an  exclusive  appointment,  than  a 
power  to  appoint  to  children(a).  We  need  therefore 
only  inquire,  first,  what  sense  is  attached  to  the  word 
relations,  kindred,  d^c.  which  will  show  to  whom  the 
fund  will  go  under  such  a  bequest  in  default  of  ap- 
pointment; and  sdly.  To  whom  an  appointment  may 
be  made  under  such  a  power. 
<' 

(a)  Spring  v.  Biles,  1  Term  Rep.  435»  note ;  and  see  Mahon  v.  Sa- 
TBge»  1  Scho.  fc  Lefr.  Ill ;  and  itq^a,  sect  3,  dir.  11. 
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I.  Notbifig  is  better  established  than  tliat  under  a 
bequest  to  ^^  relations,"  without  sajdng  what  relations^ 
the  fund  shall  go  amongst  all  such  relations  as  are  ca- 
pable of  taking  within  the  statute  of  distributions;  and 
this  has  been  adopted  as  the  best  measure  for  setting 
bounds  to  such  general  words,  for  the  relation  may  be 
iDfinite(&),  although,  in  early  cases,  the  Court  extend- 
ed it  farther(c) ;  but  these  cases  are  clearly  over-ruled 
by  the  current  of  authorities,  and  were  expressly  treat- 
ed as  of  no  authority  by  Lord  Chancellor  Camden  in 
the  case  of  Widmore  v.  Woodroffe( J).   The  same  rule 
has  even  been  extended  to  a  devise  of  real  estate,  and 
the  relations  on  the  maternal  side  are  equally  entitled 
with  those  on  the  paternal  side,  of  equal  degree(^). 

The  construction  is  the  same  upon  the  words  "n^ar 
rclations(/)/'  And  so  upon  a  trust  for  ^^friends  and 
relations,"  Lord  Hardwicke  said,  that  ^^^5  was  syn- 
onymous  to  relations^  otherwise  it  was  absurd(5'). 
And  Lord  Rossyln  has  decided  that  a  bequest  to  rela- 
tions by  blood  or  marriage  was  confined  to  relations 
entitled  under  the  statute  of  distributions,  and  those 


(b)  Anon.    1    P.  Wms.  327;  (c)  Jones  v.  Beale,  2  Vera.  381 ; 

Roach  V.  Hammond,  Prec,  Cha,  and  Arnold  v.  Bedford,  cited  ib. 

401 ;  Crossly  v.  Clare,  Ambl.  397  5  (rf)  Ambl.  640. 

Harding  v.  Glyn,  1  Atk.    469;  (e)  Doe  «.  Over,  1  Taunt  263. 

Green  v.  Howard,  1  Bro.  C.  C.  3 1 ;  (f)  Whithorne  v.  Harris,  2  Ves. 

Hands   v.   Hands,  1  Term  Rep-  527. 

437,  n.;  3  Bro.  C.  C.  69,  cited;  .  (g)  Qower  v.  Mainwaring,  9 

Rayner  v.  Mowbray,  3  Bro.  C.  C  Ves.  87. 


234.  Mahon  v.  Savage,  1  Scho.  & 
Lef.  Ill ;  and  see  Rob.  on  Stat  of 
Frauds,  64,  n. 
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who  had  married  with  them,  althoo^  be  said  be  «» 
not  sure  that  he  hit  the  intention  by  it(A).  B«t  upoi 
a  gift  to  ^^my  nearest  relations''  there  is  tio  uncettni- 
ty,  and  consequentiy  no  necessity  for  resorting  to  «»• 
stniction,  either  to  confine  or  extend  a  description  is 
itself  sufBdently  certain.  A  brother,  therefore,  wocdd 
take  in  exclusion  of  an  nepbew(i). 

In  a  case  in  Peere  WiIIiams(A:),  the  bequest  was  to 
poor  relations,  and  a  countess,  as  a  relation  within  the 
limits,  claimed  a  share,  and  it  was  decreed  to  her,  in 
regard  that  the  word  poor  was  frequentiy  used  as  i 
term  of  endearment  and  compassion,  rather  than  to 
signify  an  indigent  person ;  as,  speaking  of  one's  h- 
ther,one  often  says,  my  |Wor  father,  or  of  one's  child, 
my  poor  child.  But  the  reporter  treats  this  as  a  case 
of  compassion,  the  countess  not  having  a  sufficient 
estate  to  support  her  digmty.  In  a  case  before  l/>rd 
Hardwicke,  he  appears  to  have  determined,  that  where 
the  bequest  was  to  poor  relations,  it  should  not  beooa- 
fined  to  the  rule  of  the  statute  of  distributions,  but 
should  be  extended  to  those  that  were  of  kin,  and  dh 
jects  ofcharUy(l) ;  although  he  held  that  this  construe 
tion  could  not  prevail  where  the  bequest  w^as  to  the 
nearest  poor  relations.(m).  Sir  Thomas  Sewell,  also, 
thought  that  the  epithet  poor  was  to  be  attended  to, 
but  he  would  not  extend  the  bequest  to  relations  be- 


(h)  Devisme  v.  Mellish^  5  Ves.        (I)  Attorney -Creneral  v.  Buck* 

Jan.  529.  land»  1  Yeii.  231 ;  Ambl.  7,  cited. 

(Q  Smith  V.  CampbeU,  19  Ve$         (m)  Goodinge   v.  Gfoodinge,  1 

Xnn.  400.  Ves.  231 ;  and  Edge  r.  SalisbvT' 

1^)  Anon.  1  P.  Wmg.  3^.  Ambl.  70. 
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yond  the  limitsdt);  and  Lord  Redesdaie  seems  to  have 
made  a  similar  decision  in  the  case  of  Mahon  v.  Sa^ 
yage(o),  where  he  determined,  that  under  a  bequest 
to  poor  relations,  a  person  becoming  rich  before  the 
distribution  was  not  entitled.  However,  it  was  ex« 
pressly  decided  by  Lord  Camden,  that  the  addition  of 
the  epithet  poor  or  necessitous^  or  the  like,  does  not 
vary  the  case,  but  the  will  must  be  read  as  if  the  word 
denoting  poverty  was  not  in  it,  us  there  is  no  distin- 
guisfUng  between  degrees  (f  poverty(p)^  which  we  may 
observe  is  a  much  better  reason  than  that  given  for  a 
similar  determination  in  tlie  case  in  Peere  Williams. 
So  where  the  bequest  was  to  the  testator's  relations 
^'  fearing  God  and  walking  humbly  before  him,"  these 
words  were  rejected  by  Lord  Cowper.  And  in  a  later 
case(9),  where  it  was  to  the  relations,  ''who  were  moat 
deserving,"  the  Master  of  the  Rolls  said,  that  he  had 
no  rule  of  judging  of  the  testator's  relations,  and  could 
not  enter  into  spirits,  and  therefore  could  not  prefer 
one  to  another.  Upon  the  whole,  then,  there  appears 
to  be  great  reason  to  contend  that  the  true  rule  is, 
that  the  epithet  poor,  necessitous,  or  the  like,  is  merely 
Du^tory,  although  certcdnly  there  is  a  considerable 
weight  of  authority  in  favour  of  the  contrary  doctrine. 
The  words  "  most  necessitous  of  my  relations,'^  or 

(n)    Brunsden    v.   Woolridge,  White,  7  Vcs.  Jun.  423 ;  but  note, 

Ambl.  SOT;  see  Isaac  v.  Defriez,  there  the  bequest  was  otherwise 

ibid,  595.  508 ;  and  see  Carr  v. '  too  remote,  and  void. 
Bedford,  2  Cha.  R^p.  77 ;  and  1        (p)    Wkbnore   «.  Woodroffe, 

Bro.  C.  C.  38;  and  Gower  v.  Main-  Ambl.  686 ;  1  Bro.  C.  C.  33,  n. 
waring,  £  Vea.  87. 110.  (jf)  Dojley  v*  Attorney  Gene- 

(p)   1  Scho.  &  Lef.  Ill ;  bnt  rd.  4  Yin.  Abr.  48^^  pi.  16;  see 

read  the  case ;  and  ^ee  White  v.  Cole  v.  Wadflb  16  ¥«•.  Jwil  97. 

4  A 
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similar  words,  must  receive  the  same  constructioD  as 
poor  relations(r). 

The  significatioii  imposed  on  the  word  relations  is 
for  the  sai»e  reason  extended  to  a  bequest  to  "idn- 
dred(5);"  and  "next  of  kin"  has  likewise  received  the 
8ameinterpretatlon(0;  but  the  better  opinion  is,  that  if 
there  is  nothing  to  show  that  the  testator  had  refer- 
ence to  the  statute  of  distributions,  or  to  a  divisioD,  as 
in  the  case  of  intestacy,  the  nearest  in  kindred  only 
would  be  entitled ;  and  that  brothers  and  sisters  v^ould 
exclude  nephews  and  nieces  from  participating  in  such 
a  bequest(u).    A  similar  construction  has  been  pot 
upon  the  word  "family,''(i:)  although  certainly  that 
word  may,  according  to  the  context,  have  different 
significations  in  different  wills.     It  may  be  restrained 
to  mean  only  the  children(f/)    In  one  case  Lord  Al- 
vanley,  at  the  Rolls,  construed  it  to  embrace  a  hus- 
band of  the  party,  although  he  cautiously  referred  his 
decision  to  the  particular  case  before  the  Courtis)  ,- 
and  in  a  devise  of  real  estate  it  means,  it  is  said,  the 
heir  at  law(tf). 

Lord  Thurlow  has  justly  observed,  that  a  bequest 
to  relations  is  not,  under  the  foregoing  construction, 

(r)  Widmore  v.  Woodroffe,  ubi  (x)  Cniwjs  v.  Colnum,  9  Ves. 

«tq9.  Jun.  319 ;  and  see  Gower  9.  Main- 

(»)  Carr  v.  Bedford,  2  Cha.  Rep.  ^^^"&  ^  ^^»-  HO ;  see  Dow  r. 

77;  and  see  9  Ves.  Jun.  323.  JoinviUe,  3  East.  irS. 


(0  PhiUips  V.  Garth,  3  Bro.  C. 
C.64. 


(y)  See  9  Ves.  Jun.  324. 
{z)  Mac  Leroth   v.   Bacon,  3 
Ves.  Jun.  156. 

(ti)  Garrick  V.  Lord  Camden,  («)  Wright  v.  Atkjn^  irVes. 
14  Ves.  Jun  372;  SmiUi  t>.  Camp-  Juq.  255;  Doe  v.  Smith,  5  Man. 
bell,  19  Ves.  Jun.  400.  &  gj.  i£6. 
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rendered  totally  inofficious,  for  the  wife  cannot  claim, 
the  statute  providing  for  her  by  the  name  of  wife(6). 
And  as  this  construction  is  only  made  in  the  absence 
of  evidence  of  the  testator's  intention,  any  express 
direction  by  him  will  be  imperative.  Therefore,  where 
the  bequest  was  to  the  relations,  equally  to  be  divided 
between  them,  Lord  Talbot  determined  that  an  un- 
equal distribution  could  not  be  directed(c) ;  and  he  ac* 
cordingly  decreed  them  to  take  per  capita^  although 
under  the  statute  they  would  have  taken  per  stirpes; 
and  ^'  share  and  share  alike''  have  the  same  meaning 
as  "  equally  to  -be  divided."(d)  So  where  a  testator 
explains  the  meaning  which  he  attaches  to  the  word^ 
his  will  must  be  attended  to ;  as,  where  a  testatrix 
gave  a  residue  to  be  divided  between  her  relations^ 
that  is,  the  Greenwoods,  the  Events,  and  the  Dows. 
The  Events  were  not  within  the  degree  of  relation- 
ship limited  by  the  statute,  but  were  decreed  to  take 
jointly  with  the  Greenwoods  and  Dows,  who  were(^). 
It  remains  to  observe,  that  parol  evidence  is  inad- 
missible of  the  testator's  intention  not  to  confine  the 
word  relations,  kindred,  ^c.  It  is  immaterial  that  he 
knew  relations  to  mean  more  than  next  of  kin.  It  may 
however  be  shown,  that  the  testator  had  relations  in  a 
particular  place,  and  that  he  knew  them ;  but  the  evi- 
dence cannot  be  acted  upon  in  opposition  to  the  words 
of  the  will(/). 

(6)  See  1  Bro.  C.  C  33.  (e)  Greenwood  t^.  Greenwood* 

(c)  Thomas  v.  Hole,  For.  251 ;  1  Bro.  C.  C.  32,  note. 

Butler  V.  Stratton,  3  Bro.  C.  C.  (/)  Gtoodinge  v,  Goodinge,  1 

367 ;  Wimbles  v.  Pitcher,  12  Ves.  Ves.  231 ;  see  Green  v*  Howard,  1 

Jon.  433.  Bro.  C.C.  31.    Edge  v.  Salisburj, 

(rf)  Phillips  V.  Garth,  3  Bro.  C.  Ambl.  70. 
C.  64. 
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II.  But  altliough  the  Court  of  necesntj  thus  re- 
strains the  import  of  the  word  rdatUms^  yet,  where  a 
party  has  a  power  of  selecting  or  distributing  amongst 
relations^  he  may  go  beyond  the  rule  which  the  Court 
itself  adopts,  when  the  distribution  is  made  under  its 
authority(^).  And  the  Court  will  not  deprive  the 
donee  of  the  discretion  reposed  in  him,  but  rr^  al- 
though a  bill  is  filed  for  an  account  and  distribution, 
still  permit  him  to  exercise  his  power  under  tiie  eye 
of  the  Court(/i) ;  but  unless  the  donee  has  a  power  of 
selection  he  can  only  appoint  to  the  next  of  Idn(i). 

In  this  kind  of  bequests,  in  default  of  appoivtmeii^ 
the  fund  vests  in  the  persons  who  are  next  of  kin  at 
the  death  of  the  donee  of  the  power,  and  not  in  the 
persons  who  were  next  of  kin  at  the  death  of  the 
testator(A:). 


{g)  Harding  v.  Glyn,  1  Atk. 
469;  5  Yes.  Jun.  501,  stated  from 
Reg.  Lib.;  Supple  v.  Lowson, 
Amb).  789 ;  Crnwjs  v.  Colman,  9 
Yea.  Jun.  319;  Mahon  v.  Sarage, 
1  Scho.  «L  Lef.  1 1 1 ;  Forbes  v.  Ball, 
3  Mer.  437. 

(A)  Carr  v.  Bedford,  2  Cha.  Rep. 
77;  Brunsden  v.  Woolridge,  Ambl. 
507;  Bennett  v.  Honywood,  ib. 
f 08 ;  Supple  v.  Lowson,  ib.  729 ; 
Mahon  v.  Savage,  1  Scho.  &  Lef. 
Ill ;  and  see  Gower  v.  Mainwar- 
ing,  2  Ves.  87. 1 10 ;  Cole  v.  Wade, 


16  Yea.  Jun.  27 ;  »ed  tiit  mpra,  p. 
500,  and  qu.  the  ^tinctioii. 
(f )  Pope  V.  WUtcombe,  3  Mer. 


(ib)  Harding  v.  Glja,  Ctmwjs  v. 
Colman,  vH  atip.;  see  Cole  r. 
Wade,  16  Yes.  Jun.  21 ;  Pope  v. 
Yniitcombe,  3  Her.  689.  la  oom- 
mon  cases  it  IB  otherwise.  Doe  v. 
Lawson,  3  East,  278.  As  to  the 
claim  of  representatives  of  rela- 
tions, aee  Bennett «.  Banjwood, 
Ambl.  708 ;  Mahon  v.  Savage,  I 
Scho.  &  Lef.  111. 
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Section  VIL 


•  ,0W  yoWBRS  TO  JfOXKlimS. 

It  has  been  already  shown  in  what  instances  equity 
will  aid  the  defective  execution  of  a  power  to  join* 
ture(a),  and  the  estates  which  may  be  created  under 
the  power  have  also  been  pointed  out(b).  It  remains 
only  to  state  such  questions  as  may  be  said  peculiarly 
to  relate  to  this  power,  although  certainly  the  decisions 
upon  them  woidd  equally  govern  any  other  power  of 
a  similar  nature. 

As  the  object  of  a.  power  to  jointure  is  to  enable  the 
party  to  whom  it  is  given  to  make  a  provision  for  the 
wife  who  shall  survive  him,  and  as  the  power,  how- 
ever  frequently  exercised,  can  only  operate  as  a  charge 
in  one  instance  the  most  liberal  construction  should  be 
put  upon  the  power  in  favour  of  a  repeated  execution 
of  it.  And  it  has  been  decided,  that  under  a  power, 
if  a  man's  present  wife  die,  and  he  marry  any  other 
yAfejthen  and  so  often  to  settle  a  jointure  for  such  wife 
during  Aer  life  will  enable  him  to  settle  a  jointure  upon 
any  wife  that  he  may  afterwards  marry,  and  so  toties 
quotiesic). 

But  in  a  case  where  the  testator  directed,  that  if  his 
son  married  a  gentlewoman  with  a  good  fortune,  the 


(a)  Vide  suproj  p.  362. 

(fr)  Vide  atq^ra,  ch.  9,  sect  2,  dir.  1. 

(c)  Hervcy  v.  Hcrvey,  1  Atk,  561 ;  Bwn.  Gha,  Rep.  l63. 
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trustees  should  settle  a  rent-charge  on  her  for  her  life, 
subject  thereto  on  the  issue  of  that  marriage  in  strict 
settlement;  but  if  the  son  died  without  issue,  then 
over,  and  the  question  was,  how  the  estate  was  to  be 
settled,  Lord  Hardwicke  determined,  that  an  estate- 
tail  should  be  given  to  the  son  after  the  strict  settle- 
ment, as  otherwise  the  issue  of  any  future  marriage 
could  not  talce,  which  would  defeat  the  testator's  in- 
tention. He  said  it  was  objected  that  this  inconve- 
nience would  not  happen  there ;  for  that  the  trustees 
might  execute  this  power  toties  quoties^  and  that  gen- 
tlewoman was  nomen  coUectivum.  But  that,  be  said, 
would  not  be  according  to  the  construction  of  powers, 
which  can  be  executed  but  once,  unless  the  words  im- 
port otherwise,  as  it  evidently  was  not  there,  although 
it  might  be  executed  upon  a  second  wife,  if  not  done 
before.  And  this  decree,  he  added,  answers  all  the 
words  in  the  will(d).  This  case,  it  will  be  observed, 
can  scarcely  be  ranlced  with  those  upon  the  common 
power  of  jointuring,  for  the  object  of  the  power  was 
to  malce  a  strict  settlement  of  the  estate,  and  not  mere- 
ly to  authorize  the  limitation  of  a  jointure* 

A  general  power  to  jointure  to  a  particular  amount, 
without  expressing  that  it  shall  be  clear  of  taxes,  will 
only  enable  an  appointment  of  the  jointure,  subject 
to  natural  outgoings,  as  parochial  payments  and  re- 
pairs, ^c.(e). 

Where  the  jointure  is  to  be  of  the  dear  yearly  value, 
it  means  clear  of  incumbrances  and  all  other  chargesj 


(d)  AUansoQ  v.  Clitherow,  1  Veg.  24. 

(e)  Hervej  v.  Henrej,  1  Atk.  561 ;  Banuu^.  Cha.  Rep.  103  ;  Ladj 
Londonderry  v.  Wayne,  AmbL  4d4»  • 
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wbicb)  by  the  course  and  usage  of  the  country  in  which 
the  lands  lie,  ought  to  be  borne  by  the  tenant,  but  sub- 
ject to  the  land-tax  and  all  other  outgoings,  which,  ac- 
cording to  such  course  of  the  country,  ought  to  be 
borne  by  the  landlord.  In  the  case  in  which  this  was 
decided,  Lord  Hardwicke  said,  that  the  word  ''  clear'' 
should  be  construed  in  the  power  as  it  would  in  an 
agreement  between  buyer  and  seller,  that  is,  clear  of 
all  outgoings,  incumbrances,  and  extraordinary  charges, 
not  according  to  the  custom  of  the  country,  as  tithes, 
poor-rates,  church-rates,  £^c.  which  are  natural  charges 
on  the  tenant.  If,  he  added,  in  the  country  where  these 
estates  lie,  it  had  been  the  custom  for  the  landlord  to 
pay  those  rates,  he  should  have  thought  this  jointure 
ought  to  have  been  subject  to  them,  for  they  would  in 
such  case,  be  only  ordinary  charges.  But  the  contrary 
was  proved,  that  it  was  not  the  custom  of  the  coun- 
try(/).  And  where  the  custom  is  for  the  tenant  to 
pay,  it  is  not  matenal  that  in  respect  of  the  particular 
estate  the  landlord  has  agreed  to  pay  them,  so  as  to 
increase  the  nominal  value  of  the  lands  by  increasing 
the  rent(^). 

So  under  the  words  clear  of  charge  or  reprize  the 
jointure  qould  not  be  limited  clear  of  land-tax(A). 

But  where  the  power  was  to  jointure  to  a  stated 
amount,  without  any  deduction  or  abatement,  for  any 
taxes^  charges^  or  impositions^  imposed^  or  to  be  imposed^ 
parliamerdary  or  otherwise^  but  subject  to  leases  in 
being  at  the  time  of  such  execution  made,  Lord  Hard- 
wicke decreed,  that  the  power  authorized  a  jointure  to 

• 

(/)  Earl  of  Tyrconnel  v.  Duke  (A)  Ambl.  £40 ;  2  Ves.  504 ;  as 

of  Ancaster,  AmbL  237;  2  Yea.  to  the  extent  of  the  word  reprize, 

500.  see  Hajl  v.  Hall,  2  Dick.  nO;  and 

{g)  S.  C.  ace  2  Atk.  545. 


Digitized  by  CjOOQ IC 


ffS8  OF  POWERS  TO  JOINTVUE. 

be  appointedy  ^^  free  from  all  incumbraiieeB,  rent- 
charges,  rents-seek,  fee*&rms,  quit-rents,  aimintiesi 
stipends  to  ministers,  pensions,  and  procurations  paj- 
able  thereout,  and  also  free  from  all  parliamentary 
taxes  or  impositions  of  such  nature  and  kind  as  were 
in  being  at  the  time  of  executing  the  power,  and  par«^ 
ticularly  from  the  land-tax  then  in  being  ;"(i)  and  the 
words  free  from  taxes^  particularly  embrace  the  land- 
tax  as  being  the  only  tax  to  which  land  is  absokitely 
liable(A:). 

And  where  a  man  having  power  to  jointure  dear  of 
all  taxes^  by  articles  referring  to  his  power,  agrees  \o 
grant  a  jointure  free  from  reprizes^  or  the  like,  although 
the  words  may  not  be  co-extensive  with  those  in  the 
power,  yet  as  the  intention  is  evident,  it  shall  be  con- 
aidered  an  agreement  to  grant  such  a  jointure  as  is  au- 
thorized by  the  power(;). 

But  Lord  Hardwicke  very  properly  determined,  that 
where  land  (fa  given  value  is  to  be  settled,  the  taxes, 
from  which  the  jointure  is  to  be  free,  are  such  only 
as  were  in  being  at  the  time  of  executing  the  power^ 
and  the  same  as  to  the  quantum  of  any  existing  tax,  so 
that  the  land  would  not  be  free  in  the  hands  of  the 
jointress  from  any  future  increase  of  the  tax(m),  for 
otherwise  this  mischief  would  follow,  that  whenever 

(t)  Marchioness  of  Blandford  v.  (/)  Marchioness  of  Blandford  v. 

Duchess  of  Marlboitnigh,  3  Atk«  Duchess  of  Marlborough,  2  AtL 

54/SL  542;  Ladj  Londonderry  luWafM, 

(i)  Champoniim  v.  Champer-  AmbL4^eiififra. 

non>  Dougl.  626^  cited ;  and  see  (m)  Marchioness  of  Blandford 

on  the  genend  question,  Brewster  v.  Duchess  of  Marlbortwj^,  2  KQl 

V.  Kitchen*  1  Lord  Ravm.  Sir;  549;  and  see  Ambl.  339*  2  Ves^ 

Bradbury  t.  Wright,  DougL  624 ;  #08. 
and  lee  Da  Costa  9.  VtUateal,  1 
Bijii*  %j»  C*  4f  ti«               9 
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any  tax  varied,  that  would  be  a  defect  in  the  value  of 
the  jointure,  and  the  jointress  would  come  into  a 
court  of  equity  to  make  the  defect  good  against  the 
remaihder-ms^n. 

And  where  lands  of  a  given  value  are  to  be  settled, 
the  value  is  in  other  respects  to  be  taken  as  it  stood  at 
^  time  (f  the  execution  of  the  power.  This  Lord  Hard- 
wicke  repeatedly  determined(n).  If  by  any  accident 
after  the  execution  of  the  power  there  should  be  an 
excess,  it  will  be  for  the  benefit  of  the  jointress.  By 
parity  of  reason,  if  there  should  be  any  deficiency  by 
inundation,  or  casualties,  the  jointress  must  acquiesce 
under  it ;  to  construe  it  otherwise  would  make  these 
powers  desultory(o).  But  in  a  subsequent  case  before 
Lord  Northington,  where  the  point  was  not  much  de- 
bated, he  held  that  the  value  cannot  be  fixed  with  jus- 
tice but  at  the  time  of  the  husbaud^s  death.  The  wife 
cannot  know  the  value  but  by  inspection  of  leases,  or 
by  information,  if  the  estates  are  in  hand.  The  rent 
taken  at  a  particular  lime,  and  under  a  pailicular  let- 
ting,  ought  not  to  bind  the  wife.  The  rent  of  an  estate 
is  very  uncertain;  it  often  varied ;  the  landlord  is  often 
obliged  to  give  boons.  Where  he  has  been  at  an  ex- 
pense  of  improving,  it  is  common  for  the  tenant,  in- 
atead  of  paying  a  sum  of  money  for  the  improvements, 
to  pay  an  increase  of  rent ;  and  he  accordingly  decreed 
the  value  of  the  lands  to  be  taken  as  at  the  time  of  the 
husband's  death(;?). 

(n)  Marchioness  of  Blandfbrd  Speake  v.  Speake,  1  Vera   217 ; 

V.  Duchess  of  Marlborough,  2  Atk.  PianeU  v.  Uallett,  Ambl.  106. 

542 ;  Earl  of  Tyrconnel  v.  Duke  of  (p)     Lady     Londonderry     v. 

Ancaster,  2  Vcs.  500,  Ainbl.  2S7.  Wayne,  Ambl.  424  ;  tte  and  con- 

(o)  See  2  Atk.  544 ;   and  nee  skier  the  case. 
4  B 


Digitized  by  CjOOQ IC 


530  OF  POWERS  TO  JOINTURE. 

The  case  before  Lord  Northington  is,  in  some  re- 
spects, distinguishable  from  those  before  Lord  Hard- 
wicke,  but  tlieir  opinions  are  at  variance.  The  vdue 
must  be  taken  as  it  stood  at  some  given  time,  and  Lord 
Hardwicke's  is  decidedly  the  better  rule.  For  by^bxX 
nile,  if  the  power  be  duly  executed,  with  reference  to 
the  time  of  its  execution,  no  question  can  arise  upon 
any  subsequent  rise  or  fall  in  the  value  of  the  lands  : 
whereas,  if  Lord  Northington's  opinion  were  to  be  fol- 
lowed,  nearly  every  case  of  this  nature  would  occa^on 
a  suit  in  equity;  because  in  most  cases  the  lands  would 
fall  or  rise  in  value  between  the  time  of  the  executioD 
of  the  power  and  the  husband's  death. 

Where  a  man  covenants  that  a  jointure  is  of  a  given 
value,  the  wife  has  of  course  a  remedy  to  have  the  de- 
feet  supplied  out  of  her  husband's  assets(9);  but  where 
it  is  clear  that  the  parties  merely  intended  that  he 
should  execute  his  power,  although  he  agrees  to  do 
something  beyond  it,  the  Court  will  consider  the  ex- 
cess as  a  mistake,  and  will  not  give  the  wife  a  com' 
pensation  in  respect  of  it  out  of  her  husband's  assets. 
This  was  settled  in  the  case  of  Londonderry  v. 
Wayne(r),  where  a  man  having  a  power  to  jointure  to 
the  extent  of  -jtoo/.  generally,  agreed  to  convey  part  of 
the  estates  comprised  in  the  power,  of  the  yearly  vdue 
of  400/.,  clear  €f  taxes  and  reprizes,  to  his  wife,  and 
afterwards  executed  his  power  without  making  the 
jointure  clear  of  taxes.  And  Lord  Northington  de- 
creed, that  the  insertion  of  the  words  "  clear  of  taxes 
and  reprizes,"  was  a  mistake.  The  persons  concerned 
imagined  timt  the  words  of  the  power  were  to  be  so 

(q)  Probert  v.  Morgan,  1  Atk.  440. 

(r)  Ambl.  424 ;  and  see  the  cumverse  of  the  case  M^ro,  p,  5fi6. 
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understood;  and  he  was  of  opinion  that  it  was  not  the 
husband's  intention  to  covenant  beyond  his  nower  of 
joiDturing.  Another  ground  reUed  upon  was.  that  the 
settlement  rectified  the  mistake;  and  that  t:  e  wife,  who 
had  reserved  a  great  part  of  her  own  fortune  to  her 
separate  use*,  and  was  assisted  by  her  own  sohcitor,  a 
man  of  eminence,  was  to  be  considered  a  frnie  sole, 
and  capaUe  of  contracting,  although  she  was  under 
coverture. 

But  of  course  this  rule  can  only  prevail  where  it  is 
evident  that  a  mistake  was  made  by  all  parties^  there- 
fore if  the  power  was  not  Icnown  to  the  wife,  and  not 
referred  to  in  the  articles,  it  is  dear  that  the  wife  rni2;ht 
come  against  her  husband's  assets  for  any  deficiency, 
although  he  should  execute  bis  power  to  the  fullest 
extent ;  and  it  would  be  no  plea  that  he  himself  mis- 
took  the  construction  or  extent  of  his  power* 

It  is  very  customary  to  ^ve  a  man  a  power  to  join* 
tare  his  wife  in  proportion  to  the  fortune  she  brings ; 
for  example,  100/.  per  annum  for  every  1,000/.;  and 
as  the  object  of  such  a  power  is,  that  the  estate  may 
not  be  incumbered  in  favour  of  a  woman  who  brings 
no  fortune  into  the  family,  any  underhand  execution 
of  it  will  be  set  aside ;  a  nominal  portion  is  not  sufil- 
cient ;  as,  if  the  husband  or  his  fiiends  advance  mo- 
ney to  make  up  the  sum,  and  it  is  afterwards  re- 
paid(.s),  so  although  she  has  a  portion,  yet  if  it  is  set- 
tied  to  her  separate  use  it  will  not  enable  the  husband 
to  exercise  his  power(/),  so  perhaps  if  it  were  settled 
on  the  husband  for  life  only,  remainder  to  the  wife 
absolutely. 

(«)  Vide  supra,  ch.  7,  sect.  2. 

(Q  Lord  Tyrconnel  v.  Duke  of  Ancaater^  Ambl.  £dr>  2  Yes.  500. 
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But  it  is  not  necessary  that  tlie  portion  dioiild  be 
paid,  and  absolutely  expended  by  the  hnsband,  be- 
cause  that  would  put  it  out  of  his  power  to  make  a 
reasonable  settlement  of  it  on  his  iamily,  and  yet  ena- 
ble him  to  waste  and  squander  it  away;  therefore, 
wh.ere  the  portion  is  settled  in  a  proper  and  reason- 
able manner  fpr  the  benefit  of  the  &mily,  in  the  fair 
way  of  contracting,  that  is  not  within  the  reason  of  the 
cases  on  fraud  and  collusion.  Upon  these  principles 
Lord  Hardwicke  determined,  that  a  settlement  of  part 
of  the  wife's  portion  on  the  husband  for  life,  remunder 
on  the  younger  children  of  the  marriage,  and  in  case 
^  there  should  be  no  such  child,  on  the  sunrivor  of  the 
^  husband  and  wife,  was  not  a  fraud  on  the  power,  al- 
though the  wife  survived  him,  and  there  was  no  youn- 
ger child,  so  that  she  herself  eventually  became  enti- 
tled to  her  portion  as  well  as  her  jointure(tf). 

In  a  late  case,  where  an  estate  was  devised  to  several 
persons  and  their  issue  male,  in  strict  settlement,  with 
a  power  to  the  tenants  for  life  to  jointure  accordii^  to 
the  amount  of  the  wife's  portion,  upon  condition  that 
not  less  than  two-thirds  of  the.  portion  should  be  set- 
tied,  ^^  one-third  upon  the  eldest  son  of  the  marriage, 
and  one  other  third  upon  the  younger  children." 
Lord  Eldon  determined  that  a  life-interest  in  the  two- 
thirds  might  be  reserved  to  the  husband;  and  that  the 
interest  of  an  eldest  son  might  be  divested  in  case  of 
his  death  without  issue  male  under  twenty-one(a?). 

Under  a  power  of  this  nature,  the  tenant  for  life 
cannot  bind  the  estate  in  the  hands  of  the  remaioder- 


{u)  Lord  Tjrconnel  v.  Duke  of  Ancaster,  ubi  iup. 
{x)  Burrell  v.  Crutchley,  15  Veg.  Jan.  544. 
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mem  id  reapeet  of  any  ptrt  of  his  wife's  fortune,  not 
f^cdved  or  ascertained  till  i0er  fds  deaths  for  thtf 
estete  might  otherwise  be  burdened  with  jointures,  to 
Uike  effect  upon  remote  tmitingendes,  or  possibilities 
of  farther  porti<His  coming  in.  But  if  it  be  agreed, 
that  in  eomMeratioB  of  such  fubire  jointures  the  wife's 
figure  proper^  shidl  belong  to  the  husband,  as  she 
eannot  have  the  recompense  in  consideration  whereof 
it  was  agreed  she  should  part  with  it,  she  will  be  en* 
titled  to  retein  such  property  heraelf(2;). 

(r)  Holt  V.  Holt,  2  P.  Wms.  648 ;  Fide  mpra»  p.  368. 


I^CTION  VIIL 


OF  THE    EFFE<:T    OF    AN   EXCESSIVE   EXECUTION. 

There  are  three  modes  in  which  a  power  may 
be  exceeded :  First,  in  the  objects,  as  where  a  pow- 
er  to  appoint  to  children,  or  nephews,  is  exercis- 
ed in  favour  of  grandchildren,  or  great  nephews. 
Sdly,  In  the  interests  given,  as,  where  under  a  power 
of  leasing  for  twenty-one  years,  a  lease  is  granted  for 
twenty-two  years.  3dly,  In  conditions  annexed  to  the 
^,  as  where  the  fund  is  given  on  condition  that  the 
appointee  pay  a  particular  debt. 

We  have  in  this  chapter  already  had  occasion  to 
treat  of  what  amounts  to  an  excessive  execution  of  a 
power,  and  we  have  now  only  to  consider  the  effect  of 
the  excess. 
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L  And  first,  Where  the  power  is  exercised  tnfovmtr 
of  persons  not  objects  of  The  poiver.  It  hath  before  beea 
observed,  that  a  will  made  in  execution  of  a  poiver 
must  receive  exactly  the  same  constructioD  as  i  pro- 
per  v^ill.  Now  it  is  a  rule  of  law,  that  where  a  testa- 
tor has  two  objects,  one  particular,  and  the  other  ge* 
neral,  and  the  particular  intent  cannot  be  effected  un- 
less at  the  expense  of  the  general  one,  the  latter  shall 
be  carried  into  effect  at  the  expense  of  the  former. 
This  is  the  case  where  a  man  gives  an  estate  to  one  for 
life,  with  remainder  to  his  issue,  but  the  estate  is  so 
given  that  all  the  issue  cannot  take  unless  throu^  tb^ 
parent.  The  particular  intent  is,  that  the  parent  shall 
only  take  for  life;  the  general  intent  is,  that  all  the 
issue  take,  and  in  these  cases  the  Court  will  effectuate 
the  genera],  at  the  expense  of  the  particular,  intend  by 
giving  the  parent  an  estate-tail(l). 

This  doctrine  applies  mth  equal  force  to  similar 
limitations  in  wills  executed  under  powers.    An  im* 

(I)  This  doctrine  appears  to  have  been  carried  too  far.  And  it  is 
established,  that  where  there  is  onlj  a  single  intent  to  create  a  peipe* 
tuity,  and  not  a  particular  and  a  general  intent,  the  Court  caniMt  en- 
large  the  limitation :  Thus,  where  there  was  a  devise  to  ^  for  Kf€,and 
(tfier  him  to  his  eldest  or  any  other  son  during  his  life,  and  aAer  them 
to  as  many  of  his  discendants,  issue  male,  as  should  be  heirs  of  ld&  or 
their  bodies  down  to  the  tenth  generation,  during  their  lives,  it  was 
determined  that  .4  took  for  life  only.  Seaward  v.  WiUock,  5  East, 
198$  Somerville  v.  Lethbridge,  GTerm  Rep.  213;  atod  see  White  Vi 
Collins,  Com.  298 ;  Doe  and  Goff,  11  East,  668 ;  but  where  the  devoe 
amounts  simply  to  an  executory  trust,  a  Court  of  Equity  may  effectuate 
the  intention ;  see  Humberston  v.  Humberston,  Prec.  Cha.  454 ;  1  P. 
Wms.  333 ;  2  vol.  Ca.  and  Opin.  417 ;  but  Doe  and  GoflT  was  denied  to 
be  law  in  the  late  case  of  Doe  v.  Jesson,  in  Dom.  Proc 
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pertant  question  has  arisen  in  relation  to  it,  upon 
which  the  Judges  have  been  much  divided  in  opinion. 
The  question  is,  whether,  under  a  power  to  appoint 
to  children,  an  appointment  to  a  child  for  life,  remin- 
der to  his  children,  who  are  incapable  of  taking,  shall 
g^e  the  child  himself  an  estate-tail  in  order  to  effect 
the  general  intent. 

This  point  iirst  arose  in  a  case,  where  money  was 
directed  to  be  laid  out  in  land,  to  be  settled,  after  the 
death  of  the  husband  and  wife,  to  the  children  of  the 
marriage,  as  the  father  by  deed  or  will  should  appoint. 
The  father,  by  his  will,  directed  part  of  the  fund  to  be 
laid  out  in  real  estate,  to  be  conveyed  to  the  use  of  his 
daughter,  during  her  life^  for  her  separate  use,  remain- 
der to  all  and  every  the  child  and  children  of  his 
daughter,  as  tenants  in  common.  Lord  Kenyon,  then 
Master  of  the  Rolls,  determined,  that  in  order  to  eflfec* 
tuate  the  testator's  general  intention,  the  daughter 
must  be  considered  as  talcing  an  estate-tail(a). 

In  the  case  of  Griffith  v.  Harrlson(&),  where  the  de^ 
vise  was  to  the  wife  for  life,  with  an  exclusive  power 
oi  anointing  by  will  to  the  children,  but  so  as  the  es* 
tate  should  not  be  divided,  but  transmitted  entire  to  his 
heirs,  the  wife  by  will,  gave  the  estate  to  one  of  her 
sons  for  life,  remainder  over  to  his  children  in  strict 
settlement,  and  so  to  her  other  children  and  their  chil* 
dren  successively  in  like  manner,  the  Judges  of  the 
Court  of  King's  Bench  were  divided  in  opinion  upon 
ttie  operation  of  the  will  creating  the  power.     Loi^ 

(a)  Pitt  V.  Jackson,  2  Bro.  C.     to  iasut,  which  may  be  couBidered 
C.  51 ;  sec  Phelp  v.  Hay,  App.  No.    a  word  of  limitation. 
18  ;  but  note,  there  the  devise  was        (b)  4  Term  Rep.  737. 
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Kenyon,  and  Grose  J.  agreed  that  there  was  an  excess 
in  the  execution  of  the  power;  hot  they  certified,  tiiat 
although  the  appointment  could  not,  as  they  concei?- 
ed,  take  effect  in  the  particular  manner  (he  ^^^dowio- 
tended,  yet  her  general  intention  being  that  the  etui- 
dren  of  her  several  children  should  take  estates  of 
inheritance  in  tdl  general,  on  the  death  of  their  re- 
spective  parents,  they  thought  that  that  genenil  inten- 
tion  should  be  carried  into  execution  as  fiu-  as  the 
power  given  by  the  husband  would  allow;  and,  con- 
sequently, that  the  children  respectively  took  estates 
in  tail  general.  This  construction  they  thought  fairly 
warranted  by  great  authorities.  Tlus  opinion,  we  must 
perceive,  accords  precisely  with  Lord  Keoyon's  ded* 
sion  in  IMtt  v.  Jackson.  The  other  two  Judges,  Ash- 
urst  and  Buller,  did  not  deliver  any  o|NDlon  on  this 
point,  for  they  thought,  on  the  authority  of  tiie  Duke 
of  Devonshire  v.  Cavendish(c),  that  the  power  autho- 
rized a  limitation  in  strict  settlement,  but,  if  it  did  not. 
then  they  thought  that  it  authorized  a  limitation  to  the 
children  during  their  lives  only.  In  a  prior  case,  how- 
ever, Mr.  Justice  Buller  appears  to  have  entirely  agreed 
with  Lord  Kenyon's  opinion  in  Pitt  and  Jacksonf^. 

The  case  of  Griffith  v.  Harrison  arose  upon  a  case 
sent  out  of  the  Court  of  Chancery ;  and  upon  the  first 
hearing  the  Lord  Chancellor  seemed  to  think  that  it 
was  not  an  estate-tail(^).  It  does  not  appear  what  ul- 
timately became  of  the  case;  but,  as  it  was  a  Mil  filed 
against  a  purchaser  for  a  specific  performance,  the  bill 


(c)  Fide  supra,  p.  501,  (e)  S  Brb.  C.  C.  410. 

(ji)  See  Robinson  v.  Hardcastle; 
2  Term  Rep.  254. 
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iQM  DO  doubt  disinissed  in  consequence  of  the  dffife- 
reiit  oinnions  of  the  Judges,  a  purchaser  not  being 
compellable  to  accept  a  doubtful  title.(l) 

In  Routledge  v.  Dorril(/),  Lord  Alvanley  said,  that 
he  subscribed  to  the  case  of  Pitt  t?.  •Jackson,  a&  Jar  as 
U  was  decufed^  with  regard  to  real  estate  settled  to  a 
person  who  was  an  object  rf  the  power  for  life^  with 
Imitations  in  strict  settlement^  to  persons  not  objects  of 
thepawer^  for  that  was  decided  in  Humberston  v.  Hum- 
berstoii(j:)«  and  Spencer  v.  Duke  of  Mariborough(A). 
Pitt  V.  Jackson  was,  he  said,  a  case  of  real  estate.  The 
first  and  other  sons  were  incapable  of  taking  as  pur- 
chasersw  Lord  Kenyon  thought,  that  as  it  was  per- 
fectly  dear  it  was  intended  to  go  to  the  daughter  and 
her  issue,  and  they  could  not  take  as  purchasers  to 
efl^ctuate  the  general  intention  of  the  testator,  it  should 
be  80  moulded,  and  he  relied  upon  Chapman  v. 
Brown(i).  There,  according  to  the  report,  Lord  Mans- 
field laid  down  that  doctrine^  and  he  (Lord  Alvanley) 
did  not  find  much  objection  tp  it,  viz.  Ui€A  where  there 
is  a  limitation  for  Itfe^  to  a  person  unborn^  wUh  remain^ 
ders  in  tail  to  the  first  and  other  sons^  as  they  cannot 
take  as  purchasers^  but  may  as  heirs  of  the  body,  and 
as  the  estate  is  dearly  intended  to  go  in  a  course  of  de- 
scent^ it  shaU  be  construed  an  estate-tail  in  the  person 
to  whom  it  is  given  for  Hfe. 

In  a  case  which  occurred  nearly  sixteen  years  after 

(f)  2  Vc8.  Jun.  364.  (h)  5  Bro.  P.  C.  592. 

(i)  I  P.  Wm.  332.  (i)  3  Burr.  1626. 


[(1)  The  e»ie  was  twice  ftrgned  in  iIk  King't  Betich,  but  U>r(l  Kenyon  and  OfoteJ.  dif* 
fering  hi  opiotOD  fi-om  JlahurMj.  and  BuQerJ.^inniirnrj  oerlifie^iies  uei-e  sent.  The  ar- 
camrnu,  ophiioiiaaf  the  Jiit)):«ft,and  ce'iifieMiet  muy  he  seen,  4  Term  Rrp.  7$7,ett€q. 
Mr.  Beitf  who  rtStn  lo  the  Bi^gttter't  Btiok,  in  hi*  ediiion  of  Brvwvtt  Cbaoeerf  C«tt*t, 
■ays,  th«:  Bill  waa  altimaitclj  dismisted  according  to  the  uaual  praotiee  in  aoch  doabtfiul 

J         . 

4  c 


Digitized  by  KjOOQlQ. 


588  OP  THE  EFFECT  OF  EXCESSIVE  EXETUTIONS. 

Pitt  V.  Jackson,  Lord  Kenyoii  said,  that  perlia|»  ne  ( 
had  carried  the  doctrine  farther  than  he  did  in  Ktt  r. 
Jackson,  and  he  knew  that  great  Judges  entertained 
considerable  scruples  at  the  time  concerning  that  deci* 
sion.  It  went.indeed  to  the  outside  of  the  roles  of  coo- 
struction,  yet  still  he  did  not  think  it  was  wroi^il:). 
In  Routledge  v.  Dorril^  Lord  Alvanley  said  that  be 
knew  the  doctrine  in  Pitt  v.  Jackson  had  by  very  great 
authorities  been  questioned.  Indeed,  althoogb,  appa- 
rently, the  fact  is  not  generally  known,  the  case  of  Pitt 
V.  Jackson  ultimately  met  with  no  dedsion.  The  case 
afterwards  came  on  to  be  heard  before  Lord  Rosslyn, 
and  it  then  appeared,  that  the  children,  in  de&ult  of  ap- 
])ointment,  were  to  take  estatefr-tail  under  the  sMe- 
merit.  And  the  Chancellor  said,  that  under  the  cir- 
cumstances, and  if  the  necessity  of  the  case  obl^ed 
the  Court  to  consider  how  to  dispose  of  this  strange 
execution  of  the  power,  he  should  be  very  much  in* 
dined  to  adopt  the  idea  Lord  Kenyon  pursued ;  but,  as 
the  child  took  an  estate-tail  under  the  settlement,  he 
determined  that  the  appointment  was  void  beyond  the 
life-estate ;  therefore  there  was  only  this  difference, 
that  under  the  original  Settlement  she  would  have  an 
estate-tail  at  once,  and,  in  this  way,  an  estate  for  life, 
remainder  to  herself  in  tail,  which  was  the  same,  for 
her  life-estate  was  moulded  in  it(Q. 

But  although  this  doctrine  has  never  been  dedded, 
It  rests  on  high  authority.  Had  Lord  Kenyon  been 
Chancellor,  instead  of  Master  of  the  Rolls,  the  point 
evidently  would  liave  been  dedded;  and,  paradoxical 
as  it  may  appear^  his  dedsion  at  the  Rolls,  although 

(k)  Bradenell  v.  Elwes,  1  East,    Yes.  Jan.  698 ;  and  see  Bristow  r. 
451.  Warde,  2  Vet.  Jon.  S36. 

(l)  Smith  V.  Lord  Camelford.  2 
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reversed,  ww  not  over-ruled.  The  opinions,  too,  of 
Mr.  Justice  Buller,  Mr.  Justice  Grose,  Lord  Alvanley, 
and  even  Lord  Rosslyn,  all  stand  in  favour  of  Lord 
Kenyon's  doctrine.  In  Adams  v.  Adain8(m),  however, 
where,  under  a  power  to  appoint  to  children,  the  pa* 
rent  appointed  to  the  children  for  life,  remainder  to 
their  sons  in  tail,  remainder  to  their  daughters  in  tail, 
the  doctrine  of  ctfpres  was  not  discussed;  and  Lord 
Mansfield,  and  the  other  Judges  of  B.  R.  certified  to 
the  Lord  Chancellor,  by  whom  the  case  was  sent,  that 
the  power  was  exceeded  by  limiting  estates  to  the 
grandchildren,  but  that  the  limitations  to  the  children 
for  life  were  good,  and  the  disposition  of  the  inherit- 
ance to  their  children  void.  Hierefore,  as  there  was 
no  appointment  of  the  inheritance  of  the  premises,  the 
estate  went  to  the  uses  declared  by  the  deed  creating 
the  power,  in  default  of  appointment,  subject  to  tbe 
estates  for  life  to  the  children. 

This  certainly  is  a  considerable  authority  against  the 
doctrine,  although  it  was  not  necessary  to  decide  the 
pmnt.  At  all  events  the  doctrine  must  not  be  carried 
too  far.  It  has  never,  for  instance,  been  ruled,  that  a 
limitation  by  will  of  a  legal  estate  to  an  unborn  child, 
for  life,  remsdnder  to  his  children^  will  be  construed  to 
give  the  intended  tenant  for  life  an  estate-tail(n). 

Nor  will  this  construction  prevail  unless  it  will  dear- 
ly effectuate  the  testator's  general  intention.  There- 
fore, in  a  caseCo)  where  the  estate  was  given  by  a  set* 


(m)  Cowp.  651 ;  the  certificate        (n)  See  2  Ve8.  Jun.  365;  Sea^ 
was  confirmed   27th  November,    ward  v.  Willock,  5  East,  198. 
1777.  (p)  Briatow  v.  Warde,  2  Vh. 

J^ji.  S$6. 
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tiement  to  the  children,  as  the  &tber  should  appoint, 
and  in  de&ult  of  appointment,  to  them  as  tenants  is 
common,  in  tul,  wit)i  cross-remunders  in  tui,  and  the 
father  by  his  will  appointed  part  of  the  estate  to  one  of 
lus  sons,  Henry,  for  life,  remainder  to  the  children  of 
Henry,  as  he  should  appoint,  it  was  insnted  that  Heorjr 
should  talce  an  estate-tul;  and  Lord  Rosdiyn  m  die 
course  of  the  argument  asked  why  he  could  not  put 
that  construction  on  the'devise;  to  which  be  was  an. 
swered,  that  it  was  intended  that  the  children  ((tf  Hen. 
ry)  should  take  absolutely,  not  that  it  ^ould  go  as  ui 
estate-tul  would  carry  it.    It  was  said,  that  the  princi- 
ple of  ail  the  cases  for  an  implied  estate-tul  is,  Uu^ 
tliere  was  a  dear  indicium  of  an  intention  diat  all  the 
issue  should  take  in  the  course  in  which  an  estate-tail 
would  go,  but  that  no  inference  could  be  dravm  fiom 
those  cases  to  this,  where  there  was  no  such  indication. 
Lord  Rosslyn,  in  delivering  judgment,  adopted  these 
arguments.    He  said  that  the  case  of  Pitt  t>.  Jackson 
would  not  enable  him  to  do  the  same  thing  here,  for 
here  it  was  a  power  to  Henry  to  appoint  to  chfldren 
in  such  shares  as  he  thought  fit.    No  estate-tail  wss 
given,  nor  was  any  intention  of  that  sort  expressed; 
but  the  children  would  take  either  by  appointment,  or 
for  want  of  it,  distributively  per  capita.    Therefore 
that  did  not  apply ;  and  he  was  under  the  necesnty  of 
saying,  the  interests  to  the  children  of  Henry  coold 
not  in  any  respect  take  effect. 

The  doctrine  of  cy  pres  does  not  api^y  to  person- 
alty. It  was  originally  introduced  in  favour  of  the 
testator's  intention.  If  it  were  extended  to  personal 
estate,  it  would  defeat  the  intent,  for  it  would  vest  the 
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personalty  in  the  executor,  and  not  in  the  children  on 
the  death  of  the  parent(p). 

And  the  rule  is  expressly  confined  to  wills.  It  does 
not  extend  to  limitations  by  ii«re({  of  either  real  or  per- 
sonal estate.  In  Brudenell  v.  lEXvies(q)  Lord  Kenyon 
himself  expressly  laid  it  down,  that  this  doctrine  of  cy 
pres  went  to  the  utmost  verge  of  the  law,  even  in  the 
construction  of  wills,  but  that  it  had  never  been  ap- 
plied to  the  construction  of  deeds;  and  he  accordingly 
refused  to  extend  it  to  a  limitation  in  a  deed  executing 
a  power.  In  the  same  case.  Lord  Eldon  observed,  that 
the  case  did  not  come  near  Pitt  v.  Jackson,  and  the 
other  cases  upon  wills;  first,  aa  they  were  cases 
upon  wills,  not  deeds,  to  which  this  doctrine  had  not 
been  applied;  secondly,  those  cases  had  at  least  gone, 
as  Lord  Kenyon  observed,  to  the  utmost  verge  of  the 
law,  and  he  should  find  it  very  difficult  to  aher  an  opi- 
nion he  had  taken  up,  that  it  was  not  proper  to  go  one 
step  farther;  for  in  those  cases,  in  order  to  serve  the 
general  intent,  and  the  particular  intent,  they  destroy 
both(r). 

Where  a  partial  interest  is  given  to  an  object  of  the 
power,  with  remainders  to  pei-sons  not  objects  of  it,  and 
the  doctrine  of  cy  pres  cannot  be  applied,  yet  the 
whole  appointment  will  not  be  void,  but  merely  that 
pail  which  is  not  authorized  by  the  power.  This  rule 
IS  observed  as  well  at  law  as  in  equity.  The  point 
was  expi*essly  decided  at  law  in  Adatms  v.  Adams(5), 
which  was  a  case  sent  out  of  the  Court  of  Chancery, 

(/))  Routledge  r.  Dorril,  2  Ves*  (q)  1  East,  451- 

Jan.  364 ;  and  see  Knight  t>.  Ellis.  (r)  T  Ves.  Jun.  390;  and  see 

2  Bro.  C.  C.  570 ;  Keilj  v.  Fowler,  Adams  v.  Adams,  Cowp,  651 

Wilm.  298.  (s)  Cowp.  651. 
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where,  under  a  power  to  appoint  to  cbildreiiy  the 
estate  was  given  to  the  two  daughters  for  life,  in  moie- 
ties, remainder  to  their  children  in  strict  setdement 
The  Court  of  B.  R.  certified,  that  though  they  mxt 
of  opinion  that  the  donee  had  exceeded  her  power, 
which  was  confined  to  child  or  children,  by  fioiiting 
estates  to  her  grandchildren,  yet  they  thought  that  the 
same  ought  to  prevail  so  &r  as  her  power  extended, 
and  that  the  limitation  to  her  daughters  for  Ufe  was 
good;  but  that  the  disposition  of  the  inheritance  to 
their  child  or  children  was  void(Q.  By  a  decree  made 
in  the  cause  on  the  S7th  November,  1777)  the  Lord 
Chancellor,  agreeing  with  the  certificate,  dismined 
the  plaintiflr 's  Mil.  The  same  dedsion  was  made  in 
equity  by  Lord  Rosslyn,  in  the  case  of  Bristow  v. 
Ward(2i),  although  it  was  contended,  that  if  &e  ap- 
pointment  could  not  take  efiect  in  the  manner  the 
distribution  was  made  by  the  parent,  the  question 
would  be,  What  he  would  have  done  if  he  had  been 
apprised  that,  part  failing,  there  would  arise  u  in- 
equality unforeseen  by  him  as  to  his  children?  But 
Lord  Rosslyn  said,  that  the  answer  was,  nobody  could 
ten  what  he  would  have  done;  but  that  was  not  a 
ground  for  setting  aside  the  whole ;  for  each  chfld  to 
whom  he  had  well  appointed,  had  a  right  to  claim 
that(a:). 
But  there  is  infinitely  more  difiiculty  where  the  fond 

(t)  And  see  accordingl j  Brade-  (x)  And  see  Routledge  th  Dor* 
nell  V.  Elwes,  1  East,  442;  7  Ves,  ril,  2  Ves,  Jun-  357;  Crompe  r. 
Juiu  3B2;  Phelp  v.  Haj,  App.  Barrow,  4  Ves.  Jun.  681;  8miA 
No.  18.  t\  Lord  CaineIford»  S  Ves.  Jan. 

(u)  2  Ves.  Jun.  336 ;  and  see  Ro-     698« 
berts  V.  DizwelU  App*  No.  19,  the 
appointment  over  of  the  3,000/. 
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19  giveo  generally  amongst  persons,  some  of  whom 
are  otyects  of  the  power,  and  some  not.  This  was 
one  of  the  many  points  in  Alexander  T?/Alexander(f^), 
where  under  a  power  of  appointing  a  personal  fund 
amongst  ckUdren^  the  wife  gave  a  portion  of  it  to  trus- 
tees, ^^upon  trust  to  pay  the  interest  thereof  weekly, 
or  otherwise,  in  such  manner  as  the  trustees  should 
thinlc  roost  beneficial  for  the  personal  support  and 
maintenance  p(  her  son  Francis,  and  fn$  w^e  and  cMU 
dren^  8ir  Thomas  Clarke,  Master  of  the  Rolls,  first 
held  that  the  discretionary  power  to  the  trustees  was 
void.  He  then  treated  the  case  as  if  the  mother  had 
given  it  herself  indefinitely  for  the  benefit  of  Francis, 
hid  wife  and  children,  laying  the  discretionary  power 
out  of  the  case  as  if  never  inserted  in  the  will,  and 
then  he  said,  certainly,  so  far  as  the  wife  and  children 
were  to  have  the  benefit  of  it,  that  would  not  be  good. 
And  be  thought  that  this  appointment  would  not  be 
conttdered  a  complete  execution  as  to  Francis,  for.  the 
wife  and  children  were  to  have  something,  and  tliere 
was  no  possibility  of  distinguisliing  how  much  she  ex- 
ceeded her  power.  He  then  proceeded  to  consider 
whether  there  was  any  other  way  to  make  this  good ; 
and,  by  a  very  artificial  train  of  reasoning,  he  came  to 
the  conclusion,  that  Francis  might  take  the  whole 
fund,  and  decreed  accordingly.  His  argument  was 
this:  ^4  oWnCz)  1  incline  to  tliink  there  is  a  method : 
Suppose  the  motlier,  instead  of  using  the  words  she 
has,  had  given  this  one-fourth  to  be  applied  in  such 
way  as  was  most  beneficial  for  her  son,  and  his  wife 
and  children,  if  they  shaU  by  laio  be  capable;  I  should 

(y)  2  Vc8.  640.  {z)  S.Ves.  645- 
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not  have  doubted  but  that  as  the  wife  and  childrm  are 
not  by  law  capable,  it  would  be  absolute  to  Francis;  and 
the  question  is,' whether  there  is  any  difference  ?  This 
bears  an  analogy  to  what  the  dispontion  by  the  mother 
would  be,  if  she  had  given  it  to  a  son  by  name  who 
never  appeared  to  have  existence,  or  was  never  capap 
ble  of  taking;  if  given  to  these  four  indefinitely,  and 
three  were  inclipable  of  taking,  the  fourth  would  have 
the  whole;  must  take  such, as  the otheiQS  were incapa- 
bleof  taking.  It  ftlls  withm  the  reason  of  the  late  case 
of  Humphrey  v.  Taylour(a),  where  a  person^  estate 
was  given  to  two  in  joint-tenancy;  one  was  outlawed; 
and  therefore  the  testatrix  made  a  codicil,  whereby  she 
adeemed  what  was  given  to  one  of  the  two;  the  ques- 
tion was,  whether  the  other  joint-tenant  should  take 
only  a  moiety?  But  the  Court  held  he  was  to  take 
what  the  other  did  Hot,  they  were  to  take  the  whole 
between  them.  The  mother  never  designed  this  fourth 
part  should  fall  into  the  residue,  and  it  would  be  ex- 
tremely hard  that  it  should.  Then  he  will  be  entitled 
to  the  whole  of  that." 

The  foregoing  reasoning  is  not  satisfactory ;  and  it 
cannot  be  considered  clear  that  a  similar  i^se  would 
now  receive  a  similar  dedsion.  At  least,  it  is  weH  set- 
tied  by  later  determinations  that  a  gift  under  a  power, 
embracing  olgects  not  within  the  line  of  perpetuity,  is 
wholly  void,  and  the  fund  cannot  be  given  to  those  to 
whom  it  might  have  been  legally  appointed. 

Thus  in  Gee  v.  Audley(6),  there  was  an  appointment 
by  will  of  ifiOOL  in  default  of  issue  of  Mary  Hall, 

(a)  Ambl.  196. 

(&}  fi  Yeg.  Jan.  S65,  cit^d;  reported  in  Cox,  by  the  name  of  Gee  r 
Audley,  y^l.  I  p.  324. 
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equally  to  be  divided  between  the  daughters  then  liv- 
ing  of  John  Gee  and  Elizabeth  his  wife;  and  if  that 
bad  been  restrained  to  the  death  of  the  person  exe- 
cuting  the  power  it  would  have  been  good.  The  bill 
was  brought  by  the  four  daughters  of  John  and  Eliza- 
beth Gee  to  have  the  fund  secured  for  their  benefit 
upon  the  death  of  Mary  Hall  without  issue.  Lord 
Kenyon  held,  that  as  the  execution  would  take  in 
chOdren  bom  after  the  death  of  the  appointor,  it  was 
too  remote,  and  he  would  not  wait  to  see  what  con- 
dngency  would  happen. 

The  same  point  arose  in  the  case  of  Roudedge  v. 
Dorril(c);  and  Lord  Alvanley,  then  Master  of  the 
Rolls,  started  the  question,  whether  those  children  who 
might  have  been  the  proper  objects  should  take.  At 
first  he  said  he  was  of  opinion,  that  as  she  might  have 
appointed  fo  the  three  children  bom  before  her  death, 
wlven  she  appointed  to  all,  these  three  might  be  con- 
sidered as  the  sole  objects ;  but  upon  considering  it 
further,  and  particularly  upon  Gee  and  Audley,  he 
was  of  opinion  that  would  be  a  forced  construction ; 
and  that  the  donee,  in  affecting  to  give  this  to  all  the 
issue,  her  daughter  might  have  at  any  time,  had  trans- 
gressed the  power;  and  so  far  being  ill-executed,  it 
was  to  be  considered  as  not  executed,  and  was  totally 
void.  The  donee,  he  observed,  in  another  place,  did 
not  mean  those  only  to  whom  she  might  have  appoint- 
ed,  but  all;  and  upon  failure  of  all,  then,  and  then  only, 
she  gave  it  over. 

In  the  case  of  Alexander  v.  Alexander,  Sir  Thomas 
Clarke,  addressing  himself  to  the  impossibility  of  dis- 
covering the  excess  in  the  case  before  him,  because  it 

(0  2  Ves.  Jun-  357- 
4  D 
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was  ^ven  indefinitely,  said,  that  had  it  been  free  from 
that  circundstance  of  uncertainty  how  mach  each  was 
to  take,  U  would  he  void  as  to  the  w^e  and  dvMren. 
Suppose,  he  added,  she  had  given  it  to  the  husbmd, 
his  wife  and  children,  in  gross  sums  absolutely,  equaO^ 
to  be  divided^  that  would  have  been  bad,  and  an  excess 
of  her  power,  and  if  it  had  been  such  a  partial  ap- 
pointment, so  far  as  void^  it  would  have  fiEdlco  into 
the  residue. 

Now  in  the  cases  of  Gee  and  Audley,  and  BouU 
ledge  and  Dorril,  the  fund  was  given  equally  ammgst 
the  children,  but  yet  the  Court  would  not  cmiaider  tbe 
appointment  good  pro  tanto.  However,  those  cases 
turned  on  the  remoteness  of  the  limitation;  and  it 
should  still  seem  that  where  the  fund  is  ^ven  amongst 
several  objects,  some  of  whom  cannot  take,  and  the 
excess  can  be  ascertained,  the  objects  who  are  capable 
may  in  most  cases  take  their  shares: — ^if  a  fund  should 
be  given  between  the  parent  capable,  and  his  ehfldren 
incapable,  in  e(][ual  moieties,  it  seeiiis  dear  that  the  pa- 
rent would  be  entitled  to  his  moiety;  so  if  the  fond 
were  given  equally  amongst  t^e  objects  of  the  power, 
and  strangers  living  and  ascertained,  diere  appears  to 
be  no  solid  principle  upon  which  the  real  ol^cts  could 
be  refused  the  shares  to  which  they  would  have  been 
entitled  upon  a  division  if  tbe  whole  appointment  had 
been  valid(d). 

Although  a  limitation  be  void  as  not  authorited  by 
the  power,  yet  it  is  not  considered  absohitely  Toid,  so 
as  to  accelerate  the  remainders  dependent  on  it,  whidi, 
if  given  immediately,  would  have  been  good;  but  not- 
ed) Scc2Vc8.  644. 
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witiistanding  that  it  be  void  itself  yet  it  prevents  the 
fifnitatioDs  over  from  taking  ef{e€t(e),  for,  as  Lord  Al- 
vanley  observed,  it  would  be  monstrous  to  contend 
that  tlipugh  it  was  appointed  to  the  remainder-man  ia 
ftilure  of  the  existence  of  persons  incapable  of  taking, 
yet  notwithstanding  they  exist,  he  should  take  as  if  it 
was  well  appointed  to  them,  and  they  had  failed.  It 
fe  given  upon  a  contingency,  upon  which  there  is  no 
right  to  give  it(/).  And  where  the  first  limitation  is 
too  remote,  and  therefore  void,  a  subsequent  limitation 
to  an  object  of  the  power  shall  not  take  effect,  although 
the  persons  intended  to  take  under  the  void  limita- 
tion have  actually  failed. 

But  in  a  case  where  the  fund  was  given  to  a  son, 
who  was  an  object  of  the  power,  for  life,  and  after  bis 
decease  to  his  wife  and  children,  who  were  not ;  but 
in  case  he  should  die  without  tearing  a  wife  or  child^ 
him  surviving,  then  to  his  sister  who  was  an  object  of 
the  power,  the  trusts  for  the  wife  and  children  were 
determined  by  Lord  Alvanley  to  be  bad,  but  he  at  the 
same  time  held,  that  if  the  son  should  die  without 
leaving  a  wife  or  child  surviving,  the  gift  over  to  the 
daughter  would  be  good.  And  he  distinguished  this 
case  from  the  others,  on  the  ground  that  this  limita* 
tion  over  to  the  daughter  was  if  the  son  should  die 
without  leaving  a  wife  or  child  surviving.  It  fails  as 
far  as  it  affects  to  give  interests  to  the  children  ;  but 


(e)  Alexander  v.  Alexander,  2  (/)  Routtedge  v.  Dorril,  2  Ves. 

Ves.  640;  Robinson  v.  HardcasUe, .  Jam.  357 ;  nee,  however,  B^rd  v. 

2  T.  Rep.  241 ;  but  see  Doe  tj.  Weslcott,  GUbert  on  Uses,  270,  n. 

Lord  George  Cavendish*  4  Term  which  is  now  befol>e  the  Court  of 

Rep.  744,  n.  which  in  this  respect  King's  Bench  upon  a  case  directed 

is  not  law.  by  the  Lord  Chancellor. 
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was  there,  he  asked,  any  occasion  to  make  it  fail  upon 
the  other  point,  the  gift  over  to  a  person  who  is  an 
object  of  the  power.  Why  was  he  to  exclude  the 
person  taking  over  who  had  a  right  to  take  ?  There 
were  two  alternatives.  If  the  son  should  leave  no 
wife  or  children  at  his  death,  then  the  limitatioD  o?er 
being  to  a  good  object  would  take  effect;  if  he  should 
leave  a  wife  or  children,  then  it  could  not  take  efiect(^). 
As  Lord  Kenyon  observed  in  a  subsequent  case(A), 
the  case  went  upon  the  ground  of  its  being  an  ap- 
pointment with  a  double  aspect,  and  therefore  that  if 
the  contingency  which  went  beyond  the  power  should 
not  happen,  it  would  not  stand  in  the  way  of  those 
who  might  take  under  the  appointment  in  the  event 
which  happened,  and  who  were  within  the  power. 

So  a  gift  to  an  object,  with  a  gift  over  in  a  particu- 
lar event  to  a  pei^on  not  an  object,  is  void  only  as  to 
the  gift  over(i). 

So  where  actual  estates  are  not  attempted  to  be 
given,  but  a  mere  power  is  limited  to  a  stranger  to 
appoint  the  fund,  and  in  default  of  appointment  the 
fund  is  given  amongst  proper  objects,  the  power  being 
merely  void  on  the  ground  that  delegatus  nan  pdtit 
delegare{k)^  the  ultimate  limitation  will  take  eifect  in 
possession.  This  was  decided  by  Lord  Hardwicke  in 
Ingram  v.  Ingram(/),  where,  however,  the  delegated 
power  was  to  appoint  the  fund  amongst  the  objects  of 
the  original  power,  and  in  default  of  appointment,  the 

(g)  Crompe  v.  Barrow,  4  Ves.        (t)  Brown  «.  Niebet,  1  Cox,  43. 
Juti.  681 ;  and  see  3  Bro.  C.  C.    ,    \k)  Vide  supra,  ch.  4,  sect  1. 
416.  (/)  2  Atk.  88. 

(A)  BrudeneU  t;.  Elwes,  I  Eaat, 
450. 
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fund  was  given  to  the  same  objects.  It  should  seem 
that  the  rule  would  not  prevail  where  a  power  is  affect- 
ed  to  be  given  to  appoint  the  fund  amongst  strangers^ 
because  in  that  case  it  would  be  the  intention  of  the 
donee  of  the  original  power,  that  the  object  should  not 
take  unless  in  default  of  execution  of  the  delegated 
power  in  favour  of  the  strangers,  Th^  intention  of 
the  donee  of  the  power  is  the  express  ground  upon 
which  limitations  over  to  good  objects,  after  limita- 
tions to  strangers,  are  held  to  be  void ;  and  the  princi- 
ple applies  as  forcibly  to  a  direct  pofwer  to  appoint  to 
strainers  as  to  a  direct  gift  to  them.  Nor  would  the 
rule,  for  the  same  reason,  apply  to  a  case  where  the 
delegated  power  is  to  appoint  to  some  of  the  objects, 
and  the  fund  in  default  of  appointment  is  given  to 
others^  although  objects  of  the  original  power.  But  in 
this  last  case  it  might  be  otherwise  if  in  default  of  ap- 
pointment under  the  delegated  power,  the  fund  was 
given  amongst  aU  the  objects. 


Secondly,  Jis  to^  excess  in  the  quantity  of  interest-^ 
the  same  principle  prevails.  Where  there  is  a  com- 
plete execution,  and  something  ex  abundanti  added, 
which  is  improper,  there  the  execution  shall  be  good, 
and  only  the  exr^ss  void,  but  where  there  is  not  a  com- 
plete execution  of  a  power,  and  the  boundaries  be- 
tween the  excess  and  execution  are  not  distinguish- 
able, it  will  be  bad(w). 

If  a  man  having  a  p  'Wer  to  lease  for  twenty-one 
years  lease  for  forty,  that  will  be  good  in  equity  pro 

(m)  Per  Sir  Thomas  Clarke,  2  Ves.  644 ;  and  see  13  Ves.  Jun.  576. 
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tanto,  because  it  is  a  complete  execution  of  the  pow. 
er,  and  it  appears  how  much  he  has  exceeded  it(ii). 
This  point  has  often  been  decided,  and  was  deten^>ed 
in  the  great  case  of  Campbell  v.  Leach(o),  where,  under 
a  power  of  leasing  for  twenty-ode  years,  a  lease  for 
twenty-six  years  was  granted,  and  it  was  holden  to  be 
void  only  for  the  excess.  But  it  was  admitted  at  the 
bar  in  that  case,  and  appears  to  have  been  con^dered 
by  the  Court,  that  the  excess  rendered  the  lease  void 
at  law;  and  Hale,  when  Chief  Baron,  expressed  his 
opinion  clearly,  that  if  a  man  has  power  to  make 
leases  for  twenty-one  years,  and  he  make  a  lease  for 
twenty.two  years,  it  is  not  good  for  twenty-one 
jean.(p).  And  In  a  recent  case  the  Court  of  King's 
Bench  actually  decided  that  the  excess  was  &(al  at 
law(9).  We  cannot  fail  to  distinguish  this  case  from 
eases  like  that  of  Adams  and  Adams(r),  where  a  dis- 
tinct  and  independent  limitation  is  introduced,  not  au- 
thorized by  the  power;  whereas,  in  cases  like  Camp, 
bell  and  Leach  the  excess  is  interwoven  with  the  limi- 
tation authorized  by  the  power.  The  same  rule  must 
apply  more  forcibly  where  the  lease  is  made,  contraiy 
to  the  power,  to  commence  mffduro^  for  no  limitation 
of  the  term,  will  make  a  lease  in  reversion  a  lease  in 
possess!  on(^). 

Where  a  distinct  limitation  is  superadded  it  wiU  be 
merely  void,  and  will  not  affect  a  prior  valid  appoint- 

(n)  Per  Sir  Thomas  Clarke,  2  (o)  Ambl.  740. 

Ves.  644 ;  and  see  13  Ves.  Jun.  {p)  Hard.  398. 

576;  and  see  Parry  v.  Brown,  2  (q)  Roe  r.  Prideavx,  10  East 

Freem.  171;  3  Qha.  Rep.  610;  158. 

Nels.  Ch.  Rep.  87 ;  and  see  Anon.  (r)   Vide  tupra,  p.  539. 

2  Freem.  224 ;  9amard.  Cha.  Rep.  {$)  Doe  v.  Calvert,  £  East,  S7^ 
116. 
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ment,  even  at  law,  as^  if  under  a  power  to  lease  for 
twenty-one  years  a  lease  be  accordingly  made  for 
twenty-one  years,  and  by  the  same  deed  the  donee 
limit  a  further  term  in  this  manner,  viz.  and  from  and 
after  the  term  (tfaresaid  far  one  year  morey  the  power 
will  be  well  executed  by  the  first  limitation,  and  the 
excess  wQl  be  surplusage  not  to  be  regarded(<).    The 
leading  case  of  Common  v.  Marsball(2^),  appears  to 
bave  been  decided  on  this  ground.     There,  Lord 
Netterville  had  a  power  of  leasing  for  any  term,  not 
exceeding  thirty-one  yeiffs, or  three  lives,  to  commence  . 
in  possession^  and  he  granted  a  lease  for  three  lives,  or 
for  thirty-one  years,  which  shotdd  last  longed.    The 
Court  of  Exchequer  in  Ireland  construed  the  word  or 
into  andy  and  so  made  it  a  lease  certain  for  lives,  with 
a  remainder  of  thirty-one  years;  and,  consideiing  the 
excess  only  as  void,  gave  judgment  in  favour  of  the 
lessee.    Upon  appeal  to  the  Exchequer  Chamber  in 
Ireland,  Lord  Chief  Justice  Annaly  delivered  his  opi- 
nien  for  reversing  the  judgment,  but  the  Lord  Chancel- 
lor bejog  of  a  different  opinion  affirmed  it.   Upon  this 
a  writ  of  error  was  brought  in  parliament;  and  it  was 
insisted,  for  the  plaintifi'in  error,. that  the  words  wAicA 
shall  last  longest  showed  that  both  the  term  for  lives 
and  years  were  not  intended  to  pass,  but  one  only,  and 
which  it  should  be  was  to  depend  upon  the  event  men- 
tioned, and  could  not  therefore  commence  in  possession 
at  the  making  of  the  lease,  as  expressly  required  by 
the  power.  On  the  other  hand,  it  was  jnsisted  that  the 
lease,  so  far  as  it  was  a  lease  for  three  lives,  was  clearly 
warranted  by  the  power,  and  this  was  apparently  the 

(0  Fitzg.  157;  and  see  2Scho.  &Le{:  332. 
(lij  7Bro.P.C.  111. 
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primary  object  of  the  parties.  Besides  this  thej  bad 
a  second  in  view,  which  was,  to  secure  the  estate  to 
the  lessee  for  thirty-one  years  in  case  the  lives  should 
determine  sooner.  But  this  was  not  warranted  by  the 
power,  and  was  therefore  void;  but  the  excess  only 
was  to  be  corrected.  The  Judges  here  gave  an  una- 
nimous  opinion  in  favour  of  the  lease,  and  the  House 
of  Lords  decreed  accordingly. 

But  where  the  limitations,  although  several  and  dis- 
tinct, make  but  one  estate  in  law,  the  appointment  is 
>  wholly  void  at  law  by  reason  of  the  excess ;  as,  if  under 
a  power  to  appoint  for  life  the  donee  appoint  to  the 
object  of  the  power  for  life  and  after  his  death,  to  the 
use  of  his  (the  appointee's)  heirs,  or  the  heirs  of  his 
body,  the  two  limitations  coalesce,  and  the  appoint- 
ment  is,  in  effect,  of  an  estate  in  fee,  or  an  estate  in 
tail,  and  therefore  is  at  law  void  in  tGto{^\  although 
the  excess  would  be  corrected  in  equity. 

In  equity  also,  a  power  to  charge  a  particular  sum, 
as  7)000/.  will  be  duly  executed  by  a  charge  of  a  larger 
sum,  as  8,000/.,  and  the  excess  only  will  be  void(t/). 

So  equity  will  correct  a  mistake  in  the  execution  of 
a  power,  with  respect  to  the  time  at  which  the  interest 
should  commence(z). 

In  some  cases  a  power  at  first  sight  appears  to  be 
exceeded,  when  in  fact  it  is  not.  Thus  in  the  case  of 
Tlwmlinson  v.  Dighton(fl),  where  a  tenant  for  life,  with 
a  power  to  appoint  the  inheritance  to  her  child,  limit- 
ed the  estate  to  herself  for  life,  without  impeachment 
of  waste^  with  remainder  to  her  child  in  fee,  it  was 

(x)  Fitzg.  157 ;  sed  qu.  (z)  Probert  v,  Morgan,  1  Ad. 

(y)  Parker  v.  Parker,  Gilb.  Eq.     440. 
Rep.  168.  (a)  10  Mod.  31.  7U 
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objected,  that  the  conveyance  left  in  her  an  estate  for 
life,  without  impeachment  of  waste^  which  was  not  in 
her  power  to  do.  Lord  Chief  Justice  Parker,  in  dell- 
vering  the  unanimous  opinion  of  the  Court,  said,  that 
the  child  would  be  in,  not  by  virtue  of  her  conveyance, 
but  by  the  will  creating  the  power,  and  so  would  over- 
reach her  estate  without  impeachment  of  waste ;  and 
consequently,  that  clause  in  the  conveyance  "  without 
impeachment  of  waste,"  would  have  no  operation,  for 
the  child  might,  notwithstanding,  bring  an  action  of 
waste  against  her. 

So  where  the  quantity  of  interest  to  be  taken  by  the 
appointee  is  expressly  limited  by  the  instrunfient  creat- 
ing the  power,  and  the  donee  is  only  authorized  to  dp*, 
point  the  lands  over  which  the  estate  is  to  ride,  an  ap- 
pointment by  him  of  an  interest  exceeding  that  intend- 
ed to  be  given  to  the  appointee,  is  tantamount,  even  at 
law,  to  a  regular  appointment.  This  is  the  case  of 
Peters  v.  Morehead(ft),  where  an  estate  was  given  by 
will  to  the  son  for  life,  and  then  the  testator  devised 
such  part  of  the  said  lands  as  his  son  should  appoint  to 
such  wife  as  the  son  should  marry,  for  her  life,  with  re- 
mainder to  the  sons  of  the  son.  The  son  exercised 
his  power  by  granting  the  estate  by  deed,  merely  seal- 
ed and  delivered,  to  trustees,  in  trust  for  himself  for 
life,  and  after  his  death  to  the  use  of  his  intended  wife 
for  hfe,  and  after  her  death  to  ihe  use  of  the  heirs 
male  of  her  body.  The  Court  thought,  that  as  the 
two  limitations  made  but  one  estate  in  the  wife,  it 
^ould.  in  a.cofnmoti  case,  have  been  a  void  execu- 
tion; but  they  held  that  the  son  had  power,  not  to 
limit  the  estate,  but  to  appoint  the  land,  so  that  the 

(b)  Fort  339j  Fitz.  156. 
4  £ 


Digitized  by  CjOOQ IC 


054    ^^  '^^^  EFFECT  OF  BXCEBSIYB  EXBCUTIONa 

question  simply  was,  whether  he  had  siiiiiGieDtly  spe* 
citied  the  laud;  and  they  decided  in  favour  of  the  va- 
lidity of  the  appointment.  Eyre,  Chief  Justice,  even 
thought  that,  though  the  son  bad  limited  an  inferior 
interest,  yet  the  wife  should  have  an  estate  for  her 
life;  but  Fortescue  is  reported  to  have  doubted  if  the 
son  had  barely  appointed  the  land  without  limiting  any 
estate,  whether  it  would  be  good.  It  is  observable, 
however,  that  the  learned  Judge  does  not  notice  this 
doubt  in  his  own  report  of  the  case,  and  it  certa&nly  is 
directly  over-ruled  by  the  decision  itself,  which  was, 
that  the  sbn  had  no  power  to  limit  the  estate  in  tfie 
land,  but  only  the  land  itself;  and  it  is  in  express  op- 
position to  the  opinion  of  the  Chief  Justice,  that  the 
wife  would  have  taken  for  life,  though  a  less  estate 
had  been  limited  to  her. 

Thirdly,  ^s  to  conditions  annexed  to  thegyi  not  au^ 
thorized  by  the  power.  In  these  cases  the  gift  is  gpod, 
and  the  condition  only  is  void,  so  that  the  appointee 
tal^es  the  fund  absolutely.  4s,  if  an  appointment  should 
be  made,  and  a  condition  annexed  to  it,  that  the  ap- 
pointee shall  release  a  debt  owing  to  him,  or  pay  mo- 
ney over,  the  appointment  would  be  absolute,  and  the 
condition  only  would  be  void,  because  the  boundaries 
between  the  excess  and  proper  execution  are  precise 
and  apparent(c).  So  if  the  power  be  only  to  give  the 
property  unconditionally,  and  it  be  exceeded  by  direct- 
ing the  portions  to  be  piud  at  the  age  of  twenty-one  or 
day  of  marriage,  the  appointment  will  be  reformed  so 
as  to  make  the  pottions  vest  at  once{d).  ^So  it  should 
seem,  that  if,  under  a  power  to  appoint  an  estate  to  an 

(c)  See  2  Ves.  644,  and  see  Burleigh  v.  Pearson,  1  Ves.  281. 
^d)  DiUon  v.  DiUon,  1  Ball  &  Beat  77. 
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object  in  tail,  or  in  fee,  the  donee  appoint  to  him 
in  tail  or  fee,  with  a  proviso,  that  if  he  die  under 
twenty-one  without  issue,  or  the  like,  the  estate  shail 
go  over,  the  iirst  appointment  will  be  good,  and  the 
qualification  aimexed  to  it  will  be  void. 

In  the  case  of  Roberts  and  Dixall(e)  the  father's  es- 
tate was  charged  with  1,000^.  for  younger  children, 
and  he  had  a  power  over  his  wife's  estate,  in  favour 
of  the  younger  children.  He  gave  the  only  child 
S,ooo2.  which  he  declared  should  be  in  satisfaction  of 
the  ifiOOL  charged  on  his  own  estate,  and  in  pursu- 
ance of  this  power  he  charged  the  3,000/.  on  his  wife's 
estate.  Lord  Hardwicke  said,  that  where  a  gift  was 
to  discharge  a  former  debt,  something  should  move 
from  the  giver,  but  here  the  whole  was  to  arise  out  of 
his  wife's  estate,  and  therefore  to  satisfy  the  father's  co- 
venant as  to  the  charge  on  his  own  estate,  this  declara- 
tion was  entirely  void;  however,  as  his  intention  was 
only  to  give  his  daughter  3,000/.  Lord  Hardwicke  de- 
creed that  2,000/.  ought  to  be  raised  upon  the  wife's  es- 
tate,  and  the  other  1,000/.  out  of  the  father's  estate. 

Perhaps  we  should  in  this  place  notice  a  point  which 
arose  in  Robinson  v.  Hardcastle(/),  but  was  not  decid- 
ed. The  donee  of  the  power  appointed  the  estate  by 
his  will,  charged  with  the  payment  of  his  debts^  which 
he  had  no  authority  to  do,  and  Mr.  Justice  Buller  said, 
that  this,  perhaps^  might  render  the  whde  execution  of 
the  power  void.  There  is,  however,  no  authority  for 
this.  If  the  estate  had  been  f^ven  to  the  object  of  the 
power,  upon  condition  that  he  paid  the  donee's  debts, 

(e)  2  Eq.  Ca.  Abr.  668^  pL  19*  S.  C.  App.  No.  19. 
(/)  2  T.  Rep.  241. 
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the  appointment  would  have  been  good  even  at  law, 
and  the  condition  void.  Thia  ease  is  ia  ^feot  the 
same,  and  wouU,  it  should  seem,  receive  a  ^mihtr  de- 
dsion.  At  any  rate,  in  equity,  the  excess  only  in  the 
appointment  would  be  void. 

We  have  already  had  occasion  to  consider  the  ocm- 
Terse  of  the  cases  just  discussed,  viz.  where  an  inte- 
rest can  be  granted  short  of  that  authorized  hj  the 
power(^). 

This  subject  must  not  be  dismissed  without  observ- 
ing, that  a  valid  appointment  will  be  sustained,  altheo^ 
confounded  in  the  same  deed  with  other  subjects  not 
relating  to  it.  In  Lord  Conway's  case,  it  appeared  that 
he,  having  power  to  grant  leases  of  his  estate,  by  one 
instrument  granted  several,  some  of  whicli  were  not 
within  the  power;  and  though  all  were  by  the  same 
instrument,  they  were  considered  as  several  leases, 
and  it  was  sent  to  the  Master  to  separate  theiQ(ik)» 

{g)  Vide  aupm,  sect  2.  (h)  2  Ves.  645,  cited* 


Section  IX. 

BOW    ESTATES    GO    IN    DEFAULT  OF    OH   WHERE  THERE    IS   A   EAft 
APPOINTMENT. 

We  have  already  had  occasion  to  consider  the  effecl 
of  the  creation  of  a  power  on  the  estates  limited  in  de- 
fault  of  appointment(a),  and  also  in  what  cases  the  ob- 
jects take  in  default  of  appointment,  although  there  is 
no  express  substantive  gift  to  them  in  that  event(6).  It 

(o)  Vide  stfroy  ch.  2,  sect.  4.  (ft)  Vide  wpra^  oh.  6,  sect.  S. 


Digitized  by  CjOOQ IC 


OF  LIMITATIONS  IN  DEFAULT  OF  APPOINTMENT.  557 

will  here,  tfaerdbre,  only  be  necessary  to  state,  1.  A  few 
cases  whicb  have  arisen  on  particular  li  nutations  in  de- 
fault of  appointment ;  and,  2.  To  show  how  estates  go 
where  there  is  a  bad  appointment*    And, 

1.  A  general  power  of  appointment  may  be  cut 
down  to  particular  otgects  by  reason  of  a  gift  over  to 
them  in  default  of  appointment(c) ;  and  by  parity  of 
reason,  a  general  gift  over  in  default  of  appointment 
may,  in  favour  of  the  intention,  be  restrained  to  !he 
objects  to  whom  an  appointment  might  have  been 
made(i{). 

Where  a  power  is  given  to  a  tenant  for  life  to  ap- 
point to  his  children,  and  in  default  of  appointment  the 
fund  is  given  to  the  children  at  a  particular  age,  as  at 
twenty-one,  although  it  is  expressly  declared  that  if 
any  child  shall  attain  twenty-one  in  the  life  of  its  parent, 
bis  share  shall  be  considered  as  a  vested  interest,  sub- 
ject  to  the  lite  estate,  yet  that  provision  will  only  relate 
to  unappointed  shares,  and  the  power. will  not  be  de- 
feated by  the  children  attaining  twenty-one  before  it  is 
exercised;  nor  will  it  give  them  vested  interests  at 
that  age  in  what  may  have  been  actually  appointed  to 
them(a).    This  was  decidi^d  by  Lord  Thurlow,  and  the 
point  has  always  been  considered  as  well  decided.    In 
a  late  case  before  Lord  Eldpn,  the  point  was  again  agi^ 
tated,  and  iiis  Lordship  said  that  he  would  not  disturb 
the  case  before  Lord  Thurlow:  Lord  Elldon  said,  that 
the  question  was,  what  is  the  law  at  this  day,  as  to  the 
due  mode  of  executing  a  power  of  afjpointment  by  a 
parent  amorg  all  the  children,  to  be  executed  at  any 
time  up  to  the  death  of  the  parent,  even  by  deed  or 

(e)  Vide  supra,  p.  460.  rough,  1  Ves.  Jun.  299 ;  and  see 

(d^  Ftde  supM,^.4M^AB7.  particularly  p.  da9.  Butcher  fh 

(e)  Boyle  v.  Bishop  of  Peterbo-    Butcher,  1  Ves.  &  Bea.  79* 
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will,  where  some  of  the  children  are  dead  befisre  my 
appointment  After  adverting  to  the  doctrine,  tint  si 
appointment  cannot  be  made  to  a  deceased  chiM,  or 
the  representatives  of  a  deceased  chUd,  he  observed, 
that  the  mode  of  executing  the  power  in  the  case  oft 
deceased  child,  according  to  the  old  practice  of  con- 
veyancers, that  prevailed  before  the  case  of  Bojle  v. 
the  Bishop  of  Peterborough,  was  by  givii^  part  to 
the  surviving  children,  making  no  appointment  of  ^ 
residue,  which  therefore  was  permitted  to  go  as  in  de- 
fisiult  of  appointment.  That,  certainly,  was  very  31- 
conceived,  and  incorrect;  the  consequence  was,  that 
as  in  most  cases  the  share  unappointed  would  go 
among  all  who  attained  twenty-one,  living  and  dead, 
as  property  vested  in  them  at  that  age,  or  on  marriage 
of  daughters,  it  would  be  divisible  among  a  cbiid  sur- 
viving, and  all  those  who  were  dead ;  but  it  is  very  difl&- 
cult,  almost  impossible,  to  speak  of  that  sort  of  device 
as  an  appointment.  Lord  Thurlow  dissented  from  that 
which  he  (Liord  Eldon)  understood  to  have  been  Ae 
previous  notion  of  conveyancers,  and  estaUished  the 
rule  in  that  case  of  Boyle  v.  the  Bishop  of  P^r- 
borough. 

The  mode  above  alluded  to  was  a  mode  of  exeoit- 
ing  the  intention  through  the  medium  of  the  power.  It 
is,  as  we  shall  see,  firmly  settled,  that  unless  there  is 
a  provinon  to  the  contrary,  the  unappointed  part  goes 
to  all  the  objecta  under  a  gift  in  default  of  appoint* 
ment,  including  those  to  whom  part  has  been  appoint- 
ed. It  is  settled,  that  the  donee  may  defeat  the  gift  io 
default  of  appointment  by  appointing  to  a  surviving 
diild;  but  he  may  not  ¥ish  to  wholly  defeat  the  fgA 
over,  and  yet  be  desirous  to  make  an  inequality. 
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Thus,  n&der  a  coittmoii  power  to  appoint  to  cbildren, 
with  a  gift  to  them  in  default  of  appointment  at  twen- 
ty-one ;  suppose  there  to  be  three  diildren,  and  two 
attiun  twenty-one,  and  then  die,  here,  sutyect  to  the 
execution  of  the  power,  the  personal  representative  of 
each  of  the  deceased  children  is  entitled  to  a  third. 
The  donee  cannot  increase  the  share  t^  an  appoint- 
ment^  because  the  representatives  are  not  objects  of 
the  power,  but  he  may  increase  the  share  of  the  sur- 
viving child  by  appointing  a  share  to  him,  and  of 
course  leaving  him  to  share  the  residue  equally  with 
tfae  representatives  of  the  deceased  children.  Where 
there  is  the  usual  provision,  that  appointed  shares  shall 
be  brought  in  hotch-pot,  the  donee  may  appoint  to  the 
surviving  child  more  than  his  share  upon  an  equal 
division;  in  which  case,  of  course  he  will  not  claim 
any  portion  of  the  residue,  but  will  suffer  it  go  to  the 
rq;)resentatives  of  the  deceased  children. 

We  have  seen  that  a  mere  power  in  words  may 
imply  an  absolute  gift  to  the  objects  in  default  of  ap- 
pointment. Where  this  is  the  case,  and  no  appoint- 
ment is  made,  it  frequently  becomes  a  question  whe- 
ther the  objects  take  as  tenants  in^common,  or  as  joint 
tenants.  In  Maddison  v.  Andrew(/),  the  fund  was  to 
be-  disposed  of  to  and  amoftgst  the  testator's  daughters 
as  his  wife  should  appoint.  It  was  not  necessary  to 
dedde  the  point;  but  Lord  Hardwicke  expressed  his 
opinion  that  the  bequest  was  joint.  But  in  a  case  be- 
fore Lord  Rosslyn,  where  the  devise  was  to  ^  in  trust, 
to  give,  ^c.  the  estate  uiUo  and  amonggt  his  children 
as  he  should  appoint,  he  held  it  to  be  a  tenancy  in 
comraon(g);  and,  in  a  similar  case,  the  late  Master  of 

(/)  1  Ve».  57.  (g)  Readc  v.  Reade,  5  Yes.  Jun.  744. 
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the  Rc^s  followed  that  case  as  an  autfiority(A),  and 
decided  accordin^y. 

In  the  case  of  Routledge  v.  Dorril,  there  was  a  gift 
in  default  of  appointment,  to  the  children,  grmdchQ- 
dren,  or  issue  generally  of  the  mariiage,  living  at  tbe 
decease  of  the  survivor  of  the  husband  and  wife,  witba 
proviso,  that  in  case  of  no  appointment,  the  issue  of 
any  child  dead  should  not  have  a  greater  share  Aan 
his  parent,  if  living,  would  have  been  entitled  to;  and 
Lord  Alvanley  determined,  that  although  the  dnUren 
of  a  living  parent  might  have  had  shares  appointed  to 
them  under  the  power,  and  not  being  made  otgeets  of 
it,  if  their  parent  had  been  dead  th^y  would  have  taken 
his  share;  yet  as  he  was  alive,  it  was  impossiUe  to 
bold  that  a  child  of  a  living  parent  eould  take  any 
share,  though  it  was  clear  they  might  have  been  made 
substantive  objects  of  the  appoit)tment(i);  and  this 
case  was  followed  in  a  subsequent  case  before  Lord 
Kenyon,  sent  out  of  the  Court  of  Chancerylfc),  the  cer- 
tiiicate  of  the  Judges  in  which  case  was  eonfirmed  by 
the  Lord  Chancellor  on  thiMSth  December,  1802. 

And  here  it  may  be  remarked,  that  a  gift  to  children 
in  default  of  appoint/nent  is  not  confined  to  those  only 
who  are  alive  at  the  death  of  their  parent,  to  vihom  the 
power  is  givfen,  but  all  the  children  take  vested  interests 
upon  their  birth,  subject  to  be  divested  by  the  execution 
of  the  power;  and  therefore  the  share  of  a  child  dying 
in  the  lifetime  of  the  parent  shall,  in  default  of  appoint* 


(A)  Casterton  v.  Sutherland,  9  (k)  Legard  v.  Haworth,  1  East 

Ves.  Jun.  445.  120;  see  Longmore  i?.  Broom,  7 

(t)  Routledge  v.  Dorril,  d  Yea*  Ves.  Jun.  124;  Fox  v.  Gregg,  App 

Jun.  $57.  No.  9. 


Digitized  by  CjOOQ IC 


DEFAULT  OF  APPOINTMENT.  S6l 

ment,  go  to  its  representative.    And  the  same  rule 
would  prevail  as  to  other  objects(Z). 

It  seems  doubtful  whether,  if  one  otyect  be  removed 
by  the  effeet  of  advancement,  the  share  shall  ko  over 
under  the  provision  in  default  of  appointment,  V  whe- 
ther it  shall  be  considered  as  a  purchase  by  the  father 
at  the  sum  advanced.    This  question  arose  in  the  re- 
cent case  of  Folkes  and  Western(fw).  Under  the  trusts 
of  a  term,  trustees  were  to  raise  4,000Z.  fpr  youns;er 
(jiildrens'  portions,  to  be  paid,  if  more  than  one,  as  the 
father  and  mother,  or  survivor,  should  appoint ;  in  de- 
fault of  appointment,  as  usual*    Another  4,000^  was 
setded  in  the  same  way.    There  were  two  younger 
children,  both  daughters;  upon  the  marriage  of  one, 
the  father  gave  her  a  portion,  which,  it  was  declared, 
should  be  a  satisfaction  of  her  claims  under  the  set- 
tlement.   The  Master  of  the  Rolls  held,  that  as  the 
daugliter  had  no  definite  interest,  except  in  default  of 
appointment,  she  had  notliing  that  she  could  make 
the  subject  of  a  bargain  with  her  father;  he  could  not 
say  that  any  definite  proportion  had  sunk.   If  she  had 
had  a  definite  interest,  it  would,  he  admitted,  have 
sank,  and  therefore  have  been  no  chaise  on  the  es- 
tate.    He  thougtit  then  that  the  case  could  only  be 
compared  to. the  cases  upon  the  custom  of  London, 
where  the  effect  of  advancement  was  merely  to  re- 
move  that  child  out  of  the  way,  and  to  increase  the 
shares  of  the  others,  and  not  to  increase  the  disposa- 
ble part  of  the  father's  estate.    This  provision,  he 
added,  nmst  have  the  same  effect;   removing  the 
daughter,  putting  her  out  of  the  question  altogether, 

(/)  Vanderzee  v.  Arlom,  4  Ves.  Jun.  771.        (m)  9  Vcs.  Jun.  456. 
4  P 
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as  if  there  never  had  been  such  a  child.     Therefore^ 
before  the  power  ever  arose,  there  ceased  to  be  objeotB^ 
for  it  was  impossible  the  mother,  who  had  sunmred 
her  husband,  could  give  any  thing  to  the  daughter  id* 
vanced.    That  was  expressly  stipulated,  and  she  wis 
incapable  of  receiving  any  more  than  if  she  was  dead. 
The  consequence  was,  that  one  of  two  Directs  beiog 
removed,  the  other  must  of  necessity  take  the  whola 
This  decision  appears  to  be  in  direct  oppositioD  to  a 
case  not  adverted  to.    I  allude  to  Ktt  and  Jackson,  or 
Smith  and   Lord  Camelford(n),  where  nuNiey  w» 
directed  to  be  laid  out  in  land,  to  the  use,  after  tiie 
deaths  of  the  husband  and  wife,  of  the  children  of  the 
marriage,  as  the  father  should  appoint,  and  in  defauh 
of  appointment,  as  the  mother  should  appoint  with 
remainder,  in  default  of  appointment,  to  the  children 
in  tail.    There  were  two  children.    The  father,  con- 
sidering the  money  as  not  laid  out  in  land,  by  his  will 
gave  rather  more  than  a  moiety  of  it  to  Ann,  one  child, 
and  the  remainder  to  Mary,  the  other  child.     After 
the  will,  and  upon  the  marriage  of  Ann,  he  advanced 
her  a  large  portion,  and  soon  afterwards  by  a  codidl 
revoked  the  legacy  to  her.    And  it  was  conceded  by 
the  counsel  for  Ann  and  her  husband,  and  according 
decreed  by  Lord  Kenyon  at  the  Rolls,  that  the  legacy 
was  well  revoked,  as  the  fother  was  a  purchaser  of  that 
moiety  by  the  fortune  given  to  Ann  upon  her  marriage. 
Upon  a  bill  of  review  being  filed  to  this  decree,  which 
involved  other  points.  Lord  Rosslyn  held  that  the  fimd 
had  been  invested  in  the  purchase  of  an  estate;  and 
that  the  appointment  in  the  will  of  the  fund  could  not 

(«)  2  Bro.  C.  C.  51 ;  2  Ves.  Jun.  698. 
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be  supported  as  an  appointment  of  the  estate.  He 
considered  therefore  that  the  estate  must  go  as  in  de- 
fault of  appointment :  but  as  to  Ann,  he  thought  her 
father  had  satisfied  all  the  interest  that  she  could,  as  a 
creditor,  set  up  in  opposition  to  any  act  in  his  will,  in 
regard  to  her  provision  under  the  marriage  settlement. 
She  was  totally  in  his  power  by  the  portion  given  to 
her  upon  her  marriage,  when  her  interest  under  the 
appointment  was  contingent  and  uncertain^  in  respect 
(^  the  possibility  of  the  existence  of  other  children.  But 
he  thought  that  even  a  well-executed  appointment 
could  not  take  from  Mary,  the  other  daughter,  one 
moiety;  for  though  the  father  could  entitle  himself  to 
all  Ann  could  claim,  it  could  be  only  to  that  she  could 
claim  absolutely  against  die  other  daughter.  He  could 
not  make  an  appointment  in  truth  beneficial  to  himself. 
It  is  to  be  lamented  that  this  case,  which  carries 
with  it  flie  joint  authority  of  Lord  Kenyon  and  Lord 
Rosslyn,  was  not  adverted  to  in  the  case  of  Folkes  and 
Western,  more  especially  as  the  latter  case  was  decid- 
ed by  analogy  to  caaeis  which  do  not  necessarily  bear 
upon  it,  and  which  are  themselves  not  founded  in  rea- 
son; for  it  was  admitted  that  in  those  cases  one  should 
think  prima  fade,  the  efiect  of  advancement  by  the 
Either  would  be  to  increase  that  part  of  the  estate  of 
which  he  had  power  to  dispose.  Lord  Rosslyn  avoid- 
ed the  objection  upon  which  the  opinion  of  the  Court 
was  grounded  in  Folkes  and  Western,  viz.  that  the  in- 
terests being  contingent  and  unceilain,  there  was  no- 
thing that  could  be  made  the  subject  of  the  bargain, 
by  holding  the  advancement  to  be  a  purchase  of  the 
child's  share  in  default  of  appointment,  or  of  what  she 
should  become  entitled  to  under  an  appointment.  The 
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only  objection  to  this  construction  appears  to  be,  that 
where  the  power  is  given  to  the  wife  if  she  surme, 
the  advancement  circumscribes  her  power ;  for  as  the 
husband  himself  cannot  appoint  a  greater  portion  to 
the  child  he  has  advanced  than  the  child  would  take  in 
default  of  appointment,  because  it  would  in  effect  be 
an  appointment  to  himself,  it  seems  equally  to  follow 
that  the  wife  could  not  appoint  a  larger  share,  lest  sudi 
a  power  should  open  a  door  to  fraud  on  the  other  diUd. 
But  still  the  wife's  power  might  well  be  held  to  remaiQ, 
so  as  to  enable  her  to  ^ve  the  same  share  to  the 
daughter  unadvanced^  as  she  might  have  given  to  her 
if  the  other  daughter  had  not  been  advanced,  and  the 
father's  representatives  must  be  content  with  the  share 
which  may  be  appointed  by  the  wife  to  the  advanced 
daugliter.  or  may  be  permitted  to  descend  to  her.  The 
only  infringement  then  oil  the. mother's  power  would 
be  this,  that  in  case  of  disobedience,  she  could  not  de- 
prive the  unadvanced  child  of  the  share  provided  for 
it  in  default  of  appointment,  but  she  would  have  the 
best  possible  hold  on  the  obedience  of  the  child,  in  the 
power  which  would  still  remain  of  increasing  the  por- 
tion given  in  default  of  appointment.  Besides,  if  the 
curtailment  of  the  power  be  an  objection,  it  bears  with 
the  greatest  possible  force  on  the  rule  as  established  by 
Folkes  and  Western,  for  there,  by  the  effect  of  the  ad- 
vancement, it  was  holden,  that  the  entire  fund  was  at 
once  given  to  the  unadvanced  child,  and  consequently 
the  mother  was  deprived  of  all  power  over  the  fund. 
It  would  seem,  therefore,  that  till  the  cases  come  again 
under  the  review  of  the  court,  it  would  not  be  safe  in 
practice  to  consider  the  case  of  Pitt  and  Jackson  as 
over-ruled. 
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II.  It  remains  only  to  observe,  that  where  the  whole, 
or  even  part,  of  the  fund  is  ill  appointed,  it  goes  accord- 
ing to  its  original  destination  in  the  event  of  there  be- 
ing no  appointment.  And  therefore  a  person  to 
whom  a  specific  share  is  well  appointed,  shall  not  be 
excluded  from  taking  any  of  the  unappointed  shares(o). 
To  guard  against  these  decisions  where  part  only  of 
the  ftind  is  well  appointed,  in  which  case  the  inten- 
tion of  the  person  executing  the  power  is  generally 
defeated,  it  is  usual  to  insert  an  express  clause  in  in- 
struments creating  powers  of  appointment  amongst 
several  objects,  as  children,  that  no  child  to  whom  a 
share  is  appointed  shall  take  any  share  of  the  unap- 
pointed part  until  each  of  the  other  children  shall  have 
received  a  share  equal  to  that  appointed  to  him. 

(o)  Menzey  v.  Walker,  For.  72;  Routledge  v.  Dorril,  2  Ves.  Jun. 

Alexander  v,  Alexander,  2  Ves.  357 ;  Smith  v.  Lord  Camelford, 

640;    Pocklington   v.   Bayne,    1  2  Ves.  Jun.  698;    Attorney-Ge 

Bro.    C.    C.   450;     Bristow    v.  neral  v.  Ward,  3  Ves.  Jun;  327: 

Warde,  2  Ves.  Jan.  336 ;  Wil-  see  1  Ves.  &  Bea.  92, 93. 
son  t?.   Piggott,  2  Ves.  Jun.  351  ; 
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CHAPTER  X. 

OF  POWERS  TO  LEAS& 


We  are  dow  come  to  the  last  branch  of  oar  sub- 
ject, of  which  much  has  been  necessarily  antidpated. 
It  remains  only  to  consider,  i.  The  general  ndes  of 
constructing  applicable  to  this  power ;  s.  What  may 
be  demised  under  different  powers  i  8.  For  what 
term  ;  4.  At  what  rent ;  and,  5.  Subject  to  what  core- 
venants  and  conditions. 


Section  L 

OF  THE   GENERAL   RULES    OF    CONSTVOTION   APPLICABLE   TO  THIB 

POWER. 

Lord  Mansfield  has  truly  observed(a),  that  of  all 
kinds  of  powers,  the  most  frequent  is  that  ^'  to  make 
leases."  For  the  encouragement  of  farmers  to  occupy 
stock  and  improve  the  land,  it  is  necessary  they  should 
have  some  permanent  interest.  Unless  the  owner  of 
the  estate  for  life  was  enabled  to  make  a  permanent 
lease,  he  could  not  enjoy,  to  the  best  advantage,  during 
his  own  time  ;  and  they  who  come  after  must  suffer, 
by  the  land  being  untenanted,  out  of  repair,  and  in  a 

(ft)  1  Burr,  im,  121. 
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bad  coBditioQ.  The  plan  of  this  power  is  for  the 
muttia]  advantage  of  possessor  and  successor.  The 
execution  thereof  is  checked  with  many  conditions,  to 
guard  the  successor,  that  the  annual  revenue  shall  not 
be  diminished,  nor  those  in  succession  or  remainder 
at  all  prejudiced  in  point  of  remedy,  or  other  circum- 
stances of  full  and  ample  enjoyment. 

Formerly  a  distinction  used  to  be  taken  between  a 
power  to  a  stranger  having  a  particular  estate,  and  a 
power  reserved  by  the  owner  of  the  fee,  which  latter, 
it  has  been  said,  is  to  receive  a  more  liberal  construc- 
tion than  the  other.  But  this  doctrine,  which  has  so 
direct  a  tendency  to  introduce  different  decisions  on 
the  same  words,  appears  to  be  completely  exploded 
at  the  present  day,  althou^  an  opinion  has  prevaOed, 
that  a  power  of  leasing  is  to  receive  a  more  strict  con- 
struction than  any  other  power(6),  and  that  equity 
cannot  relieve  against  a  defect  in  the  execution  of  it. 
However,  we  have  already  seen  that  this  relief  is  ad- 
ministered in  proper  cases(o),  and  the  books  abound 
with  authorities  in  &vour  of  the  liberal  construction  of 
this  power.  Lord  Mansfield,  whose  authority  is  ge- 
nerally quoted  in  favour  of  the  rigid  construction((2), 
seems  merely  to  have  meant  that  the  power  must 
not  be  abused(e).  Lord  Chancellor  Cowper  thought- 
the  power  was  to  be  taken  8trictly(/) ;  but  Lord 
Chief  Justice  Holt,  in  the  same  case,  was  of  a  contrary 
opinion(^).  Lord  Kenyon  has  decided,  that  the  inten- 
tion  of  the  parlies  must  govern  in  the  construction  of 

(6)  Sec    Fitz.    219;  3    Vin.        (e)  Dougl.  573 ;  1  Blackst  449. 
Abr.  431.  (/)  See  3  Cha.  Rep,  73. 

(c ,  Vide  supra,  p.  371.  ( g)  Ibid.  69,  70. 

(d)  See  1  Burr.  121. 
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this  power(A),  and  Lord  Redesdale  has  shoim,  upon 
very  solid  grounds,  that  the  power  roust  recwe  as 
liberal  an  interpretation  as  a  power  of  jointuriiiR  or 
any  other  power(i).  In  the  construction  therefore  of 
powers  of  leasing  we  may  call  in  aid  the  rul^  esii- 
blished  in  regard  to  other  powers. 

The  decisions  upon  leases  by  tenants  in  tail  and  ec- 
clesiastical persons,  under  the  statutes,  have  beeo  said 
to  apply  with  equal  force  to  leases  under  powers  in 
settlements ;  but  this  position  is  certainly  not  w^ 
founded:  in  several  instances . those  decisions  even 
diifer  from  each  other,  according  to  the  wor^  of  the 
statutes  upon  which  they  severally  arose.  In  the  coihsc 
of  the  ensuing  inquiry  it  will  appear  generally  bow  6r 
those  determinations  apply  to  the  subject  before  us. 

Where  a  lease  is  granted  which  is  void  under  the 
power,  no  acceptance  of  rent  by  the  reraainder-raan 
can  set  it  up ;  for,  though  an  acceptance  of  rent  may 
make  a  voidable  lease  good,  it  cannot  make  gpod  a 
lease  which  was  actually  void  at  flrst(A:).  The  ac- 
ceptance of  rent,  however,  as  rerU^  may  operate  as  an 
admission  by  the  remainder-man  that  the  lessee  is  bis 
tenant,  and  in  that  case  he  is  entitled  to  notice  to  quit. 
And,  under  some  circumstances,  equity  would  compel 
the  remainder-man  to  grant  a  new  lease(i). 

Where  the  terms  of  the  power  are  complied  with, 
it  is  no  objection  that  the  lease  is  granted  in  trust  for 


(h)  3  Term.  Rep.  675.  82;   and   see    Dee   v.  Batckr. 

(t)  1  Scho.  &  Lef.    61 ;    vide  Dougl.  50. 

supra,  p.  375.  (0  See  Roe   v.  Pridcwx.  W 

(A*)  Jones  v.  Verney,  Willes,  East.  158. 
169 ;  Doe  v.  Watts.  7  Term  Rep. 
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the  lessor  himself,  for  that  is  a  question  merely  be- 
tween  ttie  parties*  It  is  just  the  same  thing  as  be- 
tween the  lessor  and  the  successor,  where  the  legal 
tenant  is  bound  during  the  term  in  all  requisite  cove- 
nants  and  conditions(m). 

Whether  a  power  of  leasing  extends  to  all  the  per- 
sons  entitled  under  the  instrument  creating  it,  or  only 
to  some  in  particular,  depends  not  upon  the  place 
where  the  power  is  inserted,  but  upon  the  fair  con- 
struction  of  the  whole  instrument  taken  together(n). 

Where  trustees  are  invested  with  a  power  of  leasing 
they  must  act  in  the  exercise  of  it  precisely  as  if  the 
estate  was  given  to  them  in  trust  to  let(o). 

(f»)  Wilson  V.  Sewell,  1  Blacks.  Right  v.  Smith,  12  East,  455 ;  see 

€1 7*;  Earl  of  Cardigan  v.  Montagu,  Collett  v.  Hooper,  13  Yes.  Jun. 

App.  No.  10 ;  Taylor  v.  Horde,  1  255. 

Burr.  60.  (o)  See  Sutton  «.  Jones,  15  Ves. 

(n)  See  Forster  v.  Graham,  2  Jun.  588. 
Str.  961 ;  2  Barn.  B.  R.  S41. 428 ; 


Section  II. 


WHAT  MAT   BE   DEMISED   UNDER   DIFFERENT   POWERS. 

It  is  seldom  that  any  question  on  this  head  arises  at 
the  present  day,  except  upon  wills  unskilfully  penned; 
for  the  power  usually  introduced  in  noodern  settlements 
is  to  lease  all  the  hereditaments  comprised  in  the  deed 
at  the  best  rent,  and  if  the  mansion-house,  park,  or  any 
other  party  is  not  intended  to  be  leased,  it  is  expressly 

4  G 
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excepted  in  the  power.  However,  the  cases  most  be 
stated  which  have  arisen  in  regard  to  the  sul^ect  over 
which  the  power  rides. 

Where  a  power  extends  to  lands  tmiaUy  letten.  kndi 
which  have  been  twice  or  thrice  letten  are  within  the 
power(a),  but  land  which  has  only  been  once  letten  is 
not,  we  are  told,  within  the  proviso, for  uiusJUexiU- 
ratis  act%bm{b).  And  it  is  said,  that  if  land  has  been 
let  by  a  contract  from  year  to  year,  for  three  years,  it 
is  not  within  the  power,  for  it  is  but  one  lea8e(c).  But 
Lord  Chief  Justice  Vaughan,  upon  citing  this  case  of  a 
single  demise((2),  said  that  he  did  not  much  insist  upon 
it,  for  the  words  ^  umally  demised"  may  be  taken  io 
two  senses;  the  one,  for  the  often  farming,  or  repeat- 
ed acts  of  leasing  lands,  the  other,  for  the  common 
continuance  of  land  in  lease,  for  that  is  usually  demise 
ed,  and  so  land  leased  for  five  hundred  years  long 
since,  is  land  usually  demised,  that  is  in  lease,  though 
it  have  not  been  more  than  once  demised,  which,  be 
justly  added,  is  the  more  received  sense  of  the  words 
land  usually  demised.  Indeed,  the  common  sense  of 
mankind  must  revolt  at  a  distinction  which  consideis 
lands  leased  for  one  hundred  years  as  not  usually  de- 
mised because  tlie  term  was  granted  by  one  deed,  but 
allows  land  to  come  within  that  description  which  has 
been  let  for  two  years  only,  on  two  distinct  lettings. 

In  the  case  of  Tristram  and  Lady  Baltinglass,  the 
power  Was  ^^to  demise  all  or  any  of  the  premises  whidi 
at  any  time  heretofore  have  been  usually  letten^  for  tiie 
term  of  twenty-one  years,  reserving  the  rent  thereupon 

(a)  2  Ro.  Abr.  261,  pi.  11, 12;        (c)  2  Ro.  Ahr.  262,  pi.  14;  nm- 
Vaugh.  33.  ^a  P,  2  Ja.  B. 

(6)  2  Ro.  Abr.  262,  pi.  15.  (d)  See  Vaugh.  28. 
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now  yielded  and  paid/'  The  settlement  was  made  in 
the  twelfth  of  Jac,  and  the  jury  found  the  lands  in 
question  to  have  been  demised  in  the  twelfth  of  Eliz. 
for  twenty^ne  years,  and  that  term  was  expired,  and 
they  had  not  been  demised  for  the  space  of  twenty  ye  irs 
bejore  the  settlement;  and  the  Court  held  that  they 
were  not  within  the  power.  The  word  usually^  ex- 
eluded  demises  at  a  great  distance  of  time,  and  the 
*  words  "any  time"  in  this  case,  meant  "at  all  times.'* 
And  what  was  not  farmed  twenty  years  before  could  not 
be  said  to  be  at  any  time  before  commonly  farmed ; 
for  those  twenty  years  was  a  time  before  in  which  it 
was  not  farmed.  And  the  power  requiring  the  rents 
then  reseiTed  to  be  made  payable,  necessarily  implied 
that  the  land  demisable  under  the  power  was  land 
which  was  then  under  rent(e).  The  case  of  Foot  v. 
Marriot(/),  whicli  was  a  case  to  the  like  effect,  was 
decided  the  same  way  by  JLord  Chancellor  Kin;;,  as- 
sisted by  Lord  Chief  Justice  Raymond,  Mr  Justice 
Denton,  and  Mr.  Baron  Coroyns,  simply  upon  the  au- 
thority of  Tristram  and  BaUin};lass. 

This  last  case  we  must  observe  did  not  decide  affir^ 
matvoely^  that  land  demised  within  twenty  years  was 
subject  to  the  power,  but  merely  that  land  not  demis- 
ed'within  that  period  was  not  subject  to  the  power. 
It  remains  to  be  decided  within  what  period  the  land 
must  have  been  demised.  The  Courts  might  probably 
incline  to  fix  twenty  years  as  the  limit,  by  analogy  to 
the  enabling  statute  of  3S  H.  8.  c.  28,  which  in  a  simi- 
lar case  considered  that  as  a  reasonable  period. 

(e)  %  Jo.  27;  Vaugh.  28 ;  1  Freem.  33.    As  to  the  last  ground  vide 
infra. 

(/)  3  Vin.  Abr.  429,  pi.  9. 
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Upon  this  statute  it  has  been  very  propeiiy  defeer- 
niined,  that  the  lettings  to  which  it  refers  are  by  some 
person  seised  of  an  estate  of  inheritance,  and  not  by 
tenant  by  the  courtesy,  dower,  ^c.(^).  But  the  same 
doctrine  cannot  be  applied  to  powers  in  pri^nate  set- 
tlements, although  a  contrary  opinion  has  been  enter* 
tained.  1  he  act  of  Henry  was  intended  to  have  a  ge- 
neral and  perpetual  operation,  it  was  therefore  abso- 
lutely necessary  to  establish  by  whom  the  lettk^* 
must  have  been  made,  so  as  to  authorize  subsequent 
demises,  and  it  would  have  ill  accorded  with  the  true 
spirit  of  the  act  to  have  holden  that  dembes  by  per- 
sons having  partial  interests  only  constituted  the  stan- 
dard to  which  the  statute  refers.  But  in  the  case  of  a 
power  raised  by  a  private  settlement,  the  party  creat- 
ing it  must  be  considered  to  know  that  theknds  have 
been  in  lease,  and  by  whom  the  leases  were  ^nted^ 
and  therefore,  when  he  authorizes  the  lands  115110% 
demised  to  be  leased,  to  what  can  he  refer  unless  to  the 
leases  which  have  been  theretofore  actually  granted  tf 
he  disapprove  of  any  lands  being  let,  which  i^uaUy 
have  been  leased,  it  behoves  him  to  expressly  dedare 
bis  intention  by  excepting  them  out  of  the  power. 

Upon  the  construction  of  the  words  usuaUy  demised^ 
it  has  been  determined  that  they  embrace  every  spe- 
des  of  demise — at  will,  from  year  to  year,  or  for 
years,  or  lives,  and  whether  granted  by  parol  or  by 
deed,  by  copy  of  court-roll,  covenant  to  stand  seised, 
or  any  other  instrument(A). 

We  have  before  seen  that  one  point  relied  on  in  Lady 


,(g)  Co.  Litt  44,  b.  Dy.  271,  b.        (A)  Co.  Litt  44.  b.  Bavgh  •. 
pi.  28.  Haynes,    Cro.    Jac.    76.    a    C- 
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Baltinglass's  case  was,  that  the  rent  then  reserved  was 
to  be  made  payable,  which  the  Court  thought  neces- 
sarily implied  that  the  land  demisable  under  the  pow* 
er  was  land  which  was  then  under  rent(i).  And  in 
Lord  Mountjoy's  case,  where  it  was  declared  by  a  pri- 
vate act  of  parliament  that  no  alienation  should  be 
made  but  only  leases,  2^c.  ^^  yielding  the  true  and  an- 
cient rent,"  it  was  determined  that  land  could  not  be 
leased  which  had  never  been  demised  before.  For  how, 
it  was  asked,  could  a  rent  be  called  the  true  and  an-^ 
cient  rent  when  it  issued  out  of  a  thing  which  was  never 
charged  with  any  rent  by  any  reservation  before(A:)  ? 

So  in  the  case  of  Bagot  and  Oughton,  which  under- 
went great  consideration,  the  power  was  to  lease  ^^  all 
or  any  of  the  premises,  at  such  yearly  rents^  or  morej 
as  the  same  are  now  let  otf^  and  a  lease  was  made  of 
the  capital  mansion-house,  which  was  the  family  seat, 
and  the  demesne  lands,  which  were  never  leased  be- 
fore. And  it  was  determined,  principally  on  the  autho- 
rity of  Lady  Baltingtass's  case,  that  the  lease  was  void, 
although  it  was  forcibly  argued  that  aU  the  lands  were 
authorized  to  be  leased ;  and  the  subsequent  words 
were  only  explanatory  of  the  first  part  of  the  sentence, 
^^  that  the  lands  usually  let  may  be  let  at  the  usual 
rent"(/)(l)- 

6  Rep.  Sr,  nom.  Dean  and  Chap-        (t)  Sufra^  p.  570. 

ter  of    Worcester's   case,  8.  C.        (A)  5  Rep.  3»  b.  Mo.  197. 

Mo.  759,  nom.  Banks  o.  Brown ;        (/)  8  Mod*  ^9 ;  Fort  Sd£:  * 

Right  v.  Thomas,  3  Burr.  1441. 

1  Blackst.  446. 

(I)  This  decision  is  said  to  have  been  affirmed  in  the  House  of 
Lords ;  but  the  case  is  not  in  Brown ;  and,  after  a  diligent  search, 
I  have  not  be^n  able  to  meet  with  it  amongst  the  printed  cases  of  that 
period. 


Digitized  by  CjOOQ IC 


gy^  WHAT  MAY  BE  DBBU8ID 

Lord  Mansfield,  addressing  hiroaelf  to  this  case,  ob. 
served,  that(m)  the  nature  of  the  thing  showed  that 
the  power  could  not  be  meant  to  extend  to  lettiagthe 
ancient  manor-house  at  all,  much  less  to  letting  it 
without  reserving  any  rent.  In  a  family  settlement  d 
an  estate,  consisting  of  some  ground  always  occupied, 
together  with  the  seat,  and  of  lands  let  to  tenants  upon 
rents  reserved,  the  qualification  annexed  to  the  power 
of  leasing,  that  the  andent  rent  must  be  reserved, 
manifestly  excludes  tlie  mansion-house,  and  lands 
about  it,  ne\  er*  let.  No  man  could  intend  to  au^orae 
a  tenant  for  life  to  deprive  the  representadve  of  the 
femily  of  the  use  of  the  mansion-house.  The  words, 
in  such  a  case,  show,  that  the  power  is  m»nt  to  ex- 
tend only  to  what  has  been  usually  let^  By  that  means 
the  heir  enjoys  all  the  premises  in  the  settlement  just 
as  they  were  held  and  enjoyed  by  his  ancestor,  the 
tenant  for  life :  He  has  the  occupation  of  what  was  al- 
ways occupied,  and  the  rent  of  what  was  always  kt 
The  Court,  Lord  Mansfield  added,  all  therefore  agreed 
as  to  the  rectitude  of  the  decision  in  Bi^t  v.  Ou^ton. 
The  nature  of  the  thing  spoke  the  intent  as  fordUy 
as  the  most  direct  words  could  have  done.-  It  was 
demonstration. 

In  the  last  case  on  this  sulgect  a  similar  decision  was 
made.  A  man  by  his  will  devised  his  estate  in  strict 
settlement,  and  gave  a  power  to  lease  all  or  any  of  the 
said  manors,  messuages,  lands,  tenements,  and  here- 
ditaments, for  lives  or  years,  so  as  the  usual  rents  were 
reserved.  There  were  some  dthes  which  were  never 
leased  before  the  making  of  the  will,  but  some  parts 

(m)  Dougl.  57S,574. 
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of  the  estate  had  been  usually  demised  at  rents ;  and 
the  €<nirt  considered  Lord  Mansfield's  observations  on 
Bagot  and  Oughton  to  apply  most  pointedly  to  the 
ease  before  them,  as  the  tithes  never  had  been  let,  but 
had  always  been  occupied  by  the  possessor  of  the  es- 
tate ;  and  they  accordingly  determined  thaf  the  power 
&d  not  embrace  the  tlthes(n). 

Bat  in  all  these  cases  the  intention  of  the  parties  is 
to  govern ;  and  there  are  several  instances  in  which 
parts  of  the  estate  never  leased  have,  in  favour  of  the 
supposed  intention,  been  considered  to  be  within  pow- 
ers requiring  the  ancient  or  usual,  or  present  rents,  to 
be  reserved. 

The  first  of  these  is  Cumbetford's  case(o),  where, 
under  a  power  to  make  leases  of  the  premises,  or  any 
part  thereof,  ^'  so  that  as  much  rent,  or  more,  was  re- 
served upon  each  lease  as  was  reserved  in  respect  of 
it  within  the  two  years  immediately  preceding,"  it  was 
resolved,  that  lands  which  had  not  been  leased  within 
the  two  years  at  any  rent  might  be  leased  by  the  donee 
aft  any  rent  he  pleased,  because  it  appeared  by  the 
generality  of  the  words  that  it  was  intended  he  should 
have  power  to  lease  all  the  land.  The  Court,  there- 
fore, considered  the  restrictive  clause  as  applicable 
only  to  such  lands  as  had  been  demised  two  years 
before. 

Upon  the  authority  of  this  case,  as  it  should  seem, 
the  case  of  Waker,  or  Walker  and  Wakeinan,  was 

(a)   Pomery  %k  Partingtjon,  3  tborityon  this  head,  has  hitherto 

Term   Rep.   665;  and  see    ac«-  unaccountably    escaped    notice; 

cordingly.  Foot  v.  Marriot.  S  Vin.  see  also  Doe  v.  Rendle,  3  Mau.  & 

Abr.  429,  pi.  9 ;  which  case,  al-  Selw.  99. 

though  a  very  considerable  an-  {p)  2  Ro.  Abr.  262,  pL  15. 


Digitized  by  CjOOQ IC 


576  WHAT  MAY  BE  DEMISED 

decided(p).  A  power  was  given  in  a  settlement  oi  an 
estate  to  demise  the  premises,  (wliich  consiited  of 
land,  a  rectory,  8jc.)  so  as  58.  an  acre  were  resen ed 
for  everif  acre  of  the  land  demised.  The  rectory  con- 
*^6ted  of  tithes  only,  and  no  ^ebe ;  md  it  was  ad. 
judged,  th&t  the  power  authorised  a  demise  of  fbe  land 
at  58.  per  acre,  and  of  what  did  not  consist  of  acres,  as 
the  rectory,  without  rent.  And,  upon  the  same  prind- 
pie,  Lord  C.  J.  Holt  delivered  an  extra-judidid  opi. 
nion,  that  under  a  power  to  lease  an  estate  comprising 
a  manor,  so  as  the  leases  were  not  made  of  the  de- 
mesne lands,  and  so  as  the  ancient  rent  were  resen'cd, 
the  rents  and  services  might  be  demised  rvithovt  reri% 
because  It  appeared  to  be  the  intent  of  the  settlement 
that  part  of  the  manor  might  be  demised ;  and,  as  the 
demense  lands  were  not  comprised  in  the  power,  tfaeo 
the  rents  and  services  must  be ;  for  the  whole  of  the 
manor  consists  in  demesnes,  rents,  and  services ;  and 
he  said,  ^  a  man  hath  a  power  reserved  to  him  ef 
nuiking  leases  of  two  things^  and  a  quaJUfkation  is  an^ 
nexed  to  the  power ^  which  cannct  eoAend  to  one  (f  these 
things^  he  may  make  a  lease  of  that  thing  without  aag 
regard  to  the  qualiJication(l).  And  he  relied  upon 
Cumberford's  and  Waker's  cases  as  authorities  fiur 

(p)  1  Freem.  413;  2  Le^.  150;  1  Ventr.  294;  S  Keb.  SAA.54I, 
586.  589,  619. 


(I)  Lord  C.  J.  De  Grey  quoted  this  rule  in  Campbell  o.  Leack. 
The  passage  in  Ambler,  p.  748,  should  be  read  thus ;  Where  there 
b  a  power  of  leasing  (with  a  description)  applicable  to  some  parti 
of  die  estates,  and  not  to  ail  of  tiiem,  those  to  which  it  is  (not)  ap- 
plicable, may  be  leased  without  such  description.  Vide  nf^rm,  page 
365,  n. 
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these  positions ;  but  Turton  and  Eyre,  J.  thought,  that 
as  there  were  other  lands  mentioned  in  the  power  they 
satisfied  the  words  of  i{(q). 

In  the  case  of  Goodtide  v.  Funucan(r),  the  power  in 
a  settlement  of  manors,  fishery,  ^c.  was  to  demise  all 
or  any  of  the  manors,  fisheries(s),  messuages,  lands, 
tenements,  and  hereditaments  therein  before  mention- 
ed, so  08  there  were  reserved  so  much  rent^  or  more^ 
than  was  then  paid  for  the  same.  The  manors,  or 
manorial  rights,  had  not  been  let  before.  The  fishery 
had  been  let  before,  but  was  not  at  the  time  of  the 
settlement ;  since  that  time  it  had  be^n  again  let  at 
155.  a  year.  A  lease  was  made  under  the  power  of 
the  manors  and  fishery,  and  some  lands,  reserving  the 
right  of  shooting  and  fishing,  at  a  rent  exceeding  whikt 
ttey  had  ever  produced  before,  about  90l. ;  and  the 
Court  held  the  lease  to  be  valid.  Lord  Mansfield  in 
delivering  the  judgment  of  the  Court  said  ^  that  the 
power  was  express  to  demise  the  manors  and  fish- 
eries. They  were  particularly  mentioned  in  the  settle- 
ment, and  the  power  went  to  the  whole.  They  paid 
under  this  lease  as  great  a  yearly  rent  as  at  the  time 
of  the  settlement,  for  they  paid  nothing  then.  The 
words,  therefore,  were  complied  vith,  and  the  objec* 
tion  could  only  stand  upon  the  intent.  But  the  Court 
thought  no  such  intent  appeared.  The  manors  were 
nominal;  of  no  value;  no  object  of  yearly  income. 


{q)  Winter  t>.  Loveday,  Com.  Clayt.  99;    C&mpbell   r.  Leach. 

57;  1  Freem.  507  ;  1  Lord  Raym.  Arabl.  740. 

9&r ;  2  Salk.   537  ;  Carth.  427  ;  (r)  Dougl.  S(\5\  see  1  Burr.  124. 

and    see    Campion    r.    Thorpe,  (a)  See  3  Term  Rep.  671,  n. 

4  H 
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The  fishery  only  worth  iSis.  a  year.  They  were  eonve* 
nient  to  the  lessee  living  on  the  land,  and  of  no  use  to 
the  remainder-man.  The  right  of  shooting  and  fistdng 
was  reserved  to  him.  For  his  own  part,  he  thoi^ 
the  intent  was  to  give  leave  to  demise  all,  reserving 
as  much  rent  in  the  whole  as  had  been  paid  before, 
and  in  fact,  30/.  more  had  been  reserved^*(0. 

These  cases  must  not  be  dismissed  without  obser* 
vation.  The  decision  in  Cumberford's  case  has  been 
referred  to  the  ita  quod^  or  so  that,  in  the  power(u), 
and  Waker's  case  was  distinguished  by  the  Court  from 
Mountjoy's  on  the  ground  that  there  the  proviso  was 
disabling ;  that  no  lease  should  be  made  but  with  an- 
cient rent,  whereas  in  the  case  before  them  the  power 
was  general  and  enabling^  and  the  latter  clause  restric- 
tive(5:).  But  these  subtleties(l)  are  now  happily  got 
rid  of(y).  The  intention  of  the  parties,  to  be  fairly  coU 
lected  from  the  whole  instrument,  is  the  only  guide 
to  the  true  construction  of  the  power.  Upon  this  broad 
ground  it  was  that  the  case  of  Goodtitle  and  Funucao 
was  decided.  If  then  in  these  cases  we  are  to  advert  to 
intention,  the  value  of  the  property  must  have  consi* 
derable  Weight :  for  it  is  decided,  that  if  the  lands, 
tithes,  6jc.  to  which  the  restriction  does  not  apply,  are 
within  the  power,  they  may  be  leased  for  the  term 

(f)  And  see  3  Term  Rep.  677.         (x)  See  3  Keb.  597. 

(tt)  See  Fort  332.  (y)  See  3  Term  Rep.  677. 


(I)  In  treating  a  distinction  between  a  disabling  and  an  enabling 
power  as  a  subtlety,  1  allude  only  to  those  cases  where  it  turns  merely 
on  the  form  of  the  words  creating  the  power,  for  certainly  there  is  a 
wide  difference  between  a  power  disabling  a  tenant  in  fee  from  making 
any  lease  but  for  a  certain  time,  and  a  power  enabling  a  tenant  for 
life  to  lease  for  the  same  period ;  tide  infra* 
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prescribed  without  rent.  The  mischievous  conse- 
quences of  this  construction  are  evident.  The  inten- 
tion of  a  settlement  may  be  entirely  defeated  by  it. 
The  donee  may  lease  lands,  not  letten  l)efore,  without 
rent,  taking  a  large  fine  at  the  expense  of  the  remain- 
der-man,  whereas,  in  regard  to  those  before  letten,  he 
is  compellable  to  reserve  the  ancient  rent.  How  in- 
congruous  and  absurd  is  this  rule,  and  how  little  cal- 
culated to  eflTectuate  the  intention  of  the  parties !  Wa- 
ker's  case  appears  to  have  been  decided  solely  on  the 
authority  of  Cumberford's  case,  and  Lord  Chief  Jus- 
tice Hale  said,  that  if\t  had  been  res  Integra^  perhaps, 
lie  should  have  been  of  another  opinion(2:),  and  Mr. 
Justice  Barclay  seems  to  have  entertained  the  same 
sentiments(fl) ;  and  in  the  great  case  of  Foot  v.  Mar- 
riot,  Lord  Chancellor  King  adopted  Hale's  opinion  of 
Cumberford's  case,  and  added,  that  if  the  case  were 
law  it  should  not  be  carried  one  step  fai1her(6).  In 
all  the  modern  cases,  the  Judges  without  expressly 
over-ruling  Cumberford's  case,  have  clearly  evaded 
the  spirit  of  the  decision.  If  the  cases  of  Bagot  and 
Oughton,  Foot  and  Marriot,  and  Pomery  and  Parting- 
ton, are  well  decided,  it  is  still  open  to  contend  that 
the  property  to  which  the  restrictive  clause  cannot 
apply,  shall,  if  valuable,  be  rather  held  not  to  be  with- 
in the  power,  than  that  the  first  tenant  for  life  shall  be 
authorized,  contrary  to  the  intention  of  the  donor,  to 
decrease  the  rental  of  the  estate  for  his  own  particular 
emolument.  The  rule  laid  down  by  Holt,  that  "  where 
a  man  hath  power  reserved  to  him  of  making  leases 

(z)  See  2  Ley.  151.  (ft)  3  Yin.  Abr.  489,  pi.  9* 

(a)  S  Keb.  596. 
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of  two  things,  and  a  qualification  is  annexed  to  the 
power,  which  cannot  extend  to  one  of  these,  he  may 
make  a  lease  of  that  thing  without  any  regard  to  the 
qualification,"  may  be  a  sound  rule ;  but  the  questicm 
m  these  cases  is,  whether  the  qualification  does  not 
form  a  part  of  the  sentence  and  virtually  exclude  that 
sul^ect  to  which,  it  is  admitted.  It  cannot  extend 
There  are,  however,  cases  to  which  the  rule  ought  to 
be  applied ;  as  if  in  a  power  to  lease  estates,  iaduding 
mines  opened  and  unopened,  a  dear  intention  appears 
to  embrace  all  the  mines,  but  a  clause  is  added,  that 
no  lessee  shall  be  made  dispunishable  of  waste,  there, 
to  effectuate  the  geoeral  intention  of  the  power,  the 
latter  clause  should  not .  be  deemed  applicable  to  the 
unopened  mi neft(c) :  So  if  a  similar  clause  should  be 
inserted  in  a  power  to  grant  leases  at  rack-rent,  and 
building-leases,  it  should  be  construed  to  eitendto  the 
leases,  at  rack-rent  only,  because  no  improvements  by 
building  could  be  made,  unless  old  buildings  could  be 
pulled  down,  trees  felled,  £fc.  Indeed,  it  even  seems 
that  such  a  clause  in  a  power  to  grant  building-leases 
only  would  not  restrain  the  liberty  of  pulling  down 
the  old  buildings  in  order  to  erect  new  ones(^). 

Where  leases  are  granted  under  powers  to  lease 
lands  usually  demised,  it  must  be  shown,  by  old  leases 
or  other  satisfactory  evidence,  that  the  lands  have 
usually  been  demised,  or  they  cannot  be  sui^rted(e)* 

(^)  See  and  consider  CampbeU        {d\  Vide  infra.- 
u  Leach,  Ambl.  740 ;  and  keep        {t)  See  Earl   of   Cardigan  t. 
in  remembrance  that  it  is  not    Montagu,  App.  No.  10  (6). 
waste  to  work  open  mines.  Co. 
Litt  54,  b. 
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In  tbe  case  of  Campbell  v.  Leach(/)  it  was  deter- 
mioed,  that  under  a  power  to  lease,  the  ^  messuages, 
lands,  tenements,  and  hereditaments/'  in  the  deed 
(except  the  capital  messuage  and  warren)  at  the  best 
rent,  opened  mines  might  be  leased  as  they  were  in 
lease  at  the  time  of  the  settlement,  and  twelve  years 
then  to  come  of  the  term,  and  must  be  understood  to 
have  been  settled  for  the  benefit  of  all  claiming  under 
it,  and  the  words  were  sufficient  to  carry  the  mines. 

The  usual  power  of  leasing  for  lives  authorizes  a 
lease  during  co-existing  lives  only(^).  And  where  a 
power  is  limited  to  lease  for  any  given  number  of  lives 
such  parts  of  the  estate  as  are  demised  for  any  such 
time^  it  does  not  include  lands  which  were  then  de* 
mised  fpp  Hires,  not  concurrently,  but  successively, 
and  by  way  of  settlement(/i). 

In  tlie  case  of  Winter  v.  Loveday,  it  was  determined 
by  Holt,  Chief  Justice,  Turton  and  Eyre,  against  Roke- 
by,  that  an  exception  in  a  power  of  leasing  of  the  de- 
mesnes of  a  manor  included  the  copyholds  of  the  ma- 
nor.  Rokeby  thought  that  the  exception  extended 
only  to  lands  in  the  occupation  of  the  donor.  He, 
however,  held,  that  if  the  demesni)  lands  had  wo?  been 
excepted  by  express  words,  yet  the  power  of  leasing 
would  not  have  extended  to  them,  for  if  it  did,  it 
would  destroy  the  tenure,  because  copyhold  lands 
once  leased  are  for  ever  enfranchised,  and  therefore, 
it  sliall  never  be  presumed  that  the  tenure  was  intend- 
ed to  be  destroyed  without  express  words  of  the  par- 

(/)  Ambl.  740.  (h)  D09  v.  Halcombe,  7  Term  Bep.  713 

(?)  Fidein/ra,8ect  3,div»4. 
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ties  for  that  purpo8e(i).    This  is  an  important  gene- 
ral  rule  of  construction  applicable  to  every  power. 


(«)  Garth.  4d8.  ei  wp. 


Sbctiov  tlL 

^OF  THE  TERM  WHICH    MAT  BE   GRANTED. 

Some  of  the  cases  on  this  head  have  been  unavoid- 
ably  treated  of  in  a  former  part  of  the  work(a).  We 
may  here  inquire,  1.  In  what  cases  leases  in  pos- 
session only  can  be  granted ;  2.  In  what  instances 
leases  in  reversion  may  be  granted;  s.  Whether  con- 
current interests  can  be  granted  under  the  usual  pow. 
er  of  leasing;  and  4.  For  what  lives  the  estate  may  be 
granted  under  powers  to  leade  for  lives. 

I.  And  first,  in  all  well-drawn  powers  of  leasing, 
where  it  is  intended  that  a  lease  in  reversion  may  be 
granted,  it  is  expressly  declared  so ;  and  if  a  rever- 
sionary lease  is  not  to  be  granted,  it  is  expressly  de- 
clared  that  the  lease  shall  be  made  to  take  effect  in 
possession,  and  not  in  reversion,  or  by  way  of  future 
interest.  But  it  has  been  determined,  that  even  a  ge- 
neral  power  to  lease  for  a  certain  number  of  years, 
without  expressing  that  the  leases  shall  be  in  posses- 
sion, and  not  in  reversion,  authorizes  leases  in  posses- 
sion  only,  and  not  in  reversion  or  in  futuro^  for  if  by 
the  power,  a  reversionary  lease  might  be  made,  then 

.   (a)  Vide  chap.  %  sect  S. 
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a  lease  for  the  years  authorized  might  be  made  in  pos- 
session, and  afterwards  infinite  leases  for  the  same 
term  in  reversion,  which  would  be  contrary  to  the 
meaning  of  the  power,  and  would  render  idle  and 
vain  the  exjpress  limitadon  in  the  power  of  the  number 
of  years  for  which  the  lease  might  be  granted(6). 

And  it  seems  to  have  been  settled^  after  consider- 
able  doubt,  that  where  the  power  is  expressly  to  lease 
in  possession^  a  lease  in  reversion  cannot  be  granted, 
although  the  estate  is  in  lease  at  the  time  of  the  crea^ 
turn  of  the  power ^  so  that  unless  a  present  lease  can  be 
granted  of  the  reversion,  the  power  is  in  suspense  till 
the  determination  of  the  first  lease(c). 


II.  But  in  the  foregoing  case  it  was  laid  down  by 
Windham  and  Twisden,  that  if  the  power  had  been  to 


(6)  Countess  of  Sussex  V.  Wroth,  and  1  Sid.  260,  where  it  was  ad- 

Cro.  Eliz.  5;  S.  C.  cited  6  Rep.  33,  mitted  that  the  lease  v/as  void ; 

a.  nom.  Leaper  v.  Wroth ;  She-  but  see  4  Mod.  6,  and  Marquis  of 

comb  V,  Hawkins,  Cro.  Jac.  318;  Antrim  v.  Duke  of  Buckingham* 

1  Brownl.  1481 ;  Yelv.  222,  nom.  1  Cha.  Ca.  17  ;  1  Sid.  101.    S.  P. 

Slocomb  V,  Hawkins(l).  ace.  and  see  and  consider  Sands  r. 

{c)  Opy  v.  Thomasius,  1  Lev.  .  Ledger,  2  Ld.  Raym.  792. 
267 ;  Rajm.  132 ;  1  Keb.  778. 910 ; 


(I)  As  this  case  is  reported  in  Cro.  Jac.  the  first  lease  was  granted 
hefere  the  power  was  created,  and  Browniow's  reports  seems  the  same 
way :  but  if  so,  the  decision  was  perhaps  doubtful,  vide  vrfra,  Yelver- 
ton  states  it  otherwise.  At  any  rate,  the  principjie  in  the  text  was 
clearly  admitted.  In  Raym.  133,  it  is  said  arguendo  that  the  record  of 
the  case  does  not  warrant  Croke's  report. 
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lease  generally  without  saying  in  possession^  a  lease 
might  have  been  made  to  commence  at  the  end  of  the 
lease  then  in  esse.  And  the  same  point  was  expressly 
decided  in  the  Marquis  of  Northampton's  case  by  Man- 
woode  and  Dyer  against  Mounson,  biit  by  the  marginal 
note  in  Dyer,  Lord  Chief  Justice  Treby(l)  appears  to 
have  agreed  with  Mounson(42);  and  in  the  case  of 
Baynes  u  Belson(e)  the  Court  delivered  an  extra-ju- 
dicial opinion  that  such  a  lease  was  void,  although  cer- 
tainly they  appear  to  have  relied  on  the  cases  where 
the  land  was  in  possession  as  authorities  in  poiiit(n). 
But  in  the  modern  case  of  Coventry  and  Coventi7(/), 
leases  in  reversion,  under  a  general  power  to  demise 
an  estate  in  lease  at  the  time  of  the  settlement  were 
sustained  after  many  arguments.  The  ground  of  the 
decision  is  not,  however,  stated,  and  the  case,  perhaps, 
turned  on  the  particular  penning  of  the  power,  which 


(d)  Dy.  S57,  a ;  fi  Ro.  Abr.  261.        (e)  Raym.  24r ;  and  see  Benj 
pi.  8 ;'  1  Leo.  36,  cited  ;  loosely  re-     v.  Riche,  if^ra. 
ported  in  3  Leo.  7  (HI).  (/)  1  Com.  312. 


(I)  The  marginal  notes  in  Dyer  are  understood  to  have  been  bis 
production. 

(II)  Note — ^The  report  in  Leonard  does  not  state  both  the  leases 
to  have  been  granted  under  the  power;  and  Dyer,  before  whom 
the  cause  was  tried,  and  whose  accuracy  may  be  relied  on,  states 
ts^eesbf  that  the  first  lease  was  granted  before  the  creation  of  tbe 
power.  Indeed  the  point  cannot  be  doubted,  for  Dyer  gires  the 
dates  of  the  first  lease,  which  was  three  years  previously  to  the 
creation  of  the  power 

(lit)  It  is  far  from  clear  upon  the.&ce  of  the  report  tiiat  any 
l0ase  was  in  existence  at  the  time  of  the  settlement;  and  from  tte 
relied  on  it  should  sfeem  that  the  iart  was  not  so. 


Digitized  by  CjOOQ IC 


UNDER  POWiaiS  OF  LEASING.  ggg 

was  with  a  "  so  as  tliere  be  not  in  any  part  of  the 
premises  so  leased,  at  any  one  time,  any  more  or 
greater  estate  or  estates  than  for  twenty-one  years,  or 
three  lives,  or  for  any  number  of  years  determinable 
on  three  lives ;"  and  upon  the  old  leases  and  the  re- 
.versionary  lease  there  were  not  at  any  one  time  upon 
any  of  the  lands  demised,  more  or  greater  estates 
than  estates  for  years  determinable  upon  three  lives : 
the  Court  therefore  noight  well  have  relied  on  this 
clause  as  evidence  of  the  intention  that  leases  in  re- 
version might  be  granted,  so  as  with  the  leases  in  pos- 
session they  did  not  exceed  the  limits  pointed  out 
It  seems  far  from  clear  that  at  the  present  day  a  lease 
in  reversion  would  be  supported  under  a  general  pow- 
er, although  the  estate  was  in  lease  at  the  time  of  the 
settlement,  unless  there  were  some  direct  evidence, 
as  in  Coventry  v.  Coventry,  of  the  intention  of  the 
parties.  Such  a  construction,  it  must  be  admitted, 
would,  in  most  cases,  ill  accord  with  the  intention  of 
the  parties(!).  It  might  upon  the  same  principle,  per- 


(I)  I  should  do  wrong  to  pass  over  the  principle  which  Mn  PowcU 
has  extracted  from  the  case  of  Fox  v.  Prickwood,  2  Buistr.  216 ;  1  Ro. 
12 ;  Cro.  Jac.  349 ;  2  Ro.  Abr.  260,  pi.  5,  as  it  would,  if  established, 
be  a  very  important  one.  It  is  this  :  '*  If,"  says  Mr.  P.,  "  there  be  a 
power  to  make  leases  in  possession  expressly,  which  attaches  upoa 
an  estate,  part  of  which  is  in  possession,  and  other  part  thereof  in 
reversion  at  the  creation  of  the  power,  the  donee  of  the  power  may 
immediately  make  leases  in  possession  of  the  estate  in  reversion,  as 
well  as  of  that  in  possession."  Pow.  Powers,  425,  426.  No  such 
principle  however  was  established  by  that  case.  The  estate  was  li- 
mited to  a  stranger  for  a  valuable  consideration  for  fifteen  years,  re- 
Hdainder  to  the  owner  for  life,  with  a  power  to  make  leases  in  posses^ 
sion.  And  the  only  question  was,  whether  he  could  make  leases  till 
his  own  estate  for  life  came  into  possession  by  the  expiration  of  the  fif- 

4  I 
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perhaps^  be  contended  that  a  remainder-man  may. 
under  a  general  power,  grant  a  reversionary  lease  of 
an  estate,  leased  by  a  prior  tenant  for  life  andev  the 
same  settlement. 

Since  the  publication  of  the  above  observations,  I 
have  met  with  the  observations  of  the  Chief  Jostice 
on  the  hearing  of  the  case  of  Coventry  and  Coven- 
try(^).  He  said  there  was  no  doubt  but  by  a  general 
power  it  must  be  restrained  to  leases  in  possesson, 
yet  if  there  was  any  thing  to  explain  the  intuition  of 
the  parties  to  extend  to  make  leases  in  reversion,  it 
may  be  extended  thereto.  Therefore,  if  there  appear 
lands  in  lease  already,  and  only  a  reversioB  in  the 
person  who  created  the  power,  any  person  tiiereto 
enabled,  who  is  tenant  for  fife,  may  nnke  leases  of  tiiose 
lands  in  reversion.  But  it  is  a  question  if  the  power 
ought  not  to  be  uniform  to  extend  to  lessra  dflier 
wholly  of  landsin  possession,  or  wholly  ia  revermm, 
where  there  are  lands  part  in  possession  and  part  in 
reversion.  The  proviso  is,  so  as  t$€.  It  is  a  qaestion 
if  it  will  not  extend  to  lands  in  reversion,  for  thou^it 
is  a  restrictive  clause,  yet  that  is  as  to  the  number  of 
years  or  lives.  A  lease  to  commence  aflter  the  death 
of  tenant  for  life,  [created  under  a  power]  eamot  be 
warranted  by  the  power,  for  the  lease  may  determine 

(g)  27  Apl.  171%  MS.  Rep.  in  line.  Inn  Libnuy. 


teen  years,  and  it  iras  holden  that  he  might ;  which  we  must  admit 
was  rather  a  strong  decision.  The  ofber  question  coald  not  arise,  lor 
although  the  estate  demised  was  in  lease  at  the  time  of  the  settlemest 
yet  it  is  expressly  stated  that  that  lease  had  expired  before  the  new  one 
was  granted,  and  the  Court  considered  it  clear  tiiat  aleaae  ia  reveFsm 
could  not  be  granted. 
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by  efihixion  of  time,  surrender,  or  forfeiture,  before 
Uie  life-estate;  so  here  would  be  a  chasm  in  tlus  ease, 
and  too  great  diffieuHy  to  get  over.  Hie  Chief  Jus- 
tice said  that  he  had  mentioned  these  matters  only  as 
proper  to  be  considered  on  the  next  argument. 

A  power  to  grant  a  lease  may,  by  the  particular 
wording  of  it,  authorize  a  lease  in  reversion,  although 
not  so  expressly  stated,  and  the  estate  is  not  in  lease 
at  the  time  of  the  creation  of  the  power:  Thus,  where 
the  power  was  to  lease  for  any  number  of  years,  not 
exceeding  moety-mne  years  from  the  time  of  mfUdng 
the  demise^  it  was  ac^udged  that  the  latter  words  did 
not  refer  to  the  commencement  of  the  lease,  but  only 
restnuned  the  making  of  a  lease  for  more  than  nine- 
ty-nme  years  from  the  making;  and  that  a  lease  might 
be  made  for  sixty  years,  to  commence  twenty  years 
afterwards;  for  it  would  not  exceed  ninety-nine  years 
from  the  time  of  making  the  demise;  the  true  con- 
struction of  the  power  was,  that  he  might  lease  for 
ninety-nine  years  from  the  time  of  making  the  lease, 
or  for  any  otiier  term  not  exceeding  ninety-years 
yeftrs(A). 

Although  a  power  enable  a  man  to  make  leases  in 
reversion,  as  well  as  in  possession,  yet  he  cannot  make 
a  lease  in  possession,  and  another  lease  in  reversion, 
of  the  same  land,  but  his  power  to  make  leases  in  re- 
version shall  be  confined  to  such  land  as  was  not  then 
in  po8session(i). 

And  the  very  same  expression,  lease  in  reversion^ 
may  have  a  different  signification  in  the  same  convey- 
ance; being  applied  to  a  lease  for  life,  it  shall  be  in- 

(A)  Harcourt  v.  Pole,  1  And.  £73 ;  see  £  Lord  Bajm.  1000. 
(t)  Winter  v.  lioveday^  1  Com.  36;  per  Holt 
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tended  of  a  concurrent  lease,  or  a  lease  of  the  revernon, 
viz.  a  lease  of  that  land  which  is  at  the  same  time  under 
a  demise,  and  then  it  Is  not  to  commence  after  the  end 
of  the  demise,  hut  hath  a  present  commencement,  and 
is  concurrent  with  the  prior  demise,  and  this  construc- 
tion is  imperiously  called  for,  as  a  lease  for  life  cannot 
be  made  to  commence  at  a  future  day(A:),  hut  being  ap- 
plied  to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
which  shall  take  its  effect  after  the  expiration  or  deter- 
mination of  a  lease  in  being(0. 

Thus  we  have  seen  in  what  cases  leases  in  posses- 
sion and  leases  in  reversion  may  be  granted.  It  is  still 
necessary  to  ascertain  what  the  law  understands  fay 
leases  in  possession,  and  what  by  a  lease  in  reversion. 

Lord  C.  J/  Holt  has  thus  explained  the  nature  of  a 
lease  in  reversion:  ^4n  the  most  ample  sense,  that  is 
said  to  be  a  lease  in  reversion  which  hath  its  com- 
mencement at  a  future  day,  and  then  it  is  opposed  to 
a  lease  in  possession ;  for  every  lease  that  is  not  a  lease 
in  possession  in  this  sense,  is  said  to  be  a  lease  in  re- 
version(m) ;  but  the  usual  construction  of  the  term, 
lease  in  reversion^  in  powers,  is  a  lease  to  commence 
.after  the  end  of  a  present  interest  in  being(ii),  and  not 
a  lease  to  commence  at  a  future  day." 

In  common  parlance,  a  lease  is  said  to  be  infiiuro 
when  it  is  granted  at  a  day  to  come,  and  is  not  depen- 
dent on  a  subsisting  prior  lease:  and  it  is  termed  a 
lease  in  reversion  when  it  is  to  take  effect  after  a  prior 
subsisting  interest. 


(k)  Whitlock's  case,   8    Rep.        (m)  1  Com.  38;  and  see  Cart 
9,b.  14, 15;  2  East,  383. 

(0  1  Com.  39,  b.  per  Holt.  (n)  1  Com.  38. 
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Where  a  lease  ought  to  be  granted  in  possession,  a 
lease  made  to  commence  only  a  day  after  the  date  of 
the  deed  creating  it,  is  as  fatal  a  variance  from  the 
power  as  if  made  to  take  effect  at  the  expiration  of  one 
hundred  years  from  the  time. 

It  has  long  been  settled,  that  a  lease  to  hold  ''  from 
henceforth/'  "from  the  making,"  "from  the  time  of 
the  delivery  of  the  indentures,"  or  "  from  the  sealing 
and  delivery  of  the  deed,"  is  a  lease  in  possession, 
and  not  in  futuro(o)^  and  it  shall  begin  from  the  deli- 
very,  where  no  time  is  mentioned(;;) ;  and  "  from  the 
date,''  has  in  these  cases  the  same  meaning(^),  although, 
certainly,  this  opinion  has  not  always  prevailed(r). 

And  nice  as  the  distinction  may  seem,  the  words 
"  from  the  day  of  the  date,"  were,  by  a  series  of  de- 
cisions  prior  to  the  famous  case  of  Pusfh  and  the  Duke 
of  Leeds,  hoUlen  to  be  exclusive,  and  to  render  the 
demise  a  lease  in  futuroj  and  consequently  void. 
Amongst  these  decisions  several  modern  ones  may 
be  ranked,  which  underwent  great  consideration(5) ; 
and  even  two  cases  before  the  very  same  Judges  who 
decided  Pugh  and  the  Duke  of  Leeds(#). 

In  that  case,  however,  after  a  full  review  of  all  the 
authorities  which  Lord  Mansfield,  in  delivering  the 
judgment  of  the  Court,  declared  to  be  so  many  con- 
tradictions  backwards  and  forwai^ds,  it  was  decided, 

(o)  Clayton's   case,  5  Rep.  1 ;    Ro.  Abr.  520,  pi.  4 ;  and  see  Co. 
Higham  v.  Cole,  2  Ro.  Abr.  520,     Litt.  46,  b. 

P^-  ^-            ,  (8)  Denn  v.  Fearnside,  1  Wils. 

(p)  Co.  Litt  46,  b.  175.  Attorney  General  v.  Coun- 

(q)  Osborn  v.  Rider,  Cro.  Jac.  teas  of  Portland,  Cowp.  723,  cited; 

135 ;  Hatter  v.  Ashe,  3  Lev.  438  5  and  see  Freeman  v.  West,  2  Wils. 

1  Lord  Raym.  84.  165. 

(r)  See  Clayton's  case,  5  Rep.  (0  Hotley  v  Scot,  Lofft,  316; 

1 ;  Bacon  v.  Walleri  1  Ro.  337 ;  2  Doe  v.  Watson,  Cowp.  189. 
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that  ^'  from  the  day  of  the  dbite''  was  die  same  thkig 
as  ^'  from  the  date,"  and  conseqaeBtly  that  a  kase  to 
hold  ^from  the  day  of  the  date/'  was  a  valid  lease 
under  a  power  to  lease  in  possesrion  only.  The  piiii- 
cipal  ground  of  the  dedsion  was,  that  ^  from''  mi|^ 
mean  either  induswe  or  exdustoe:  that  Uie  parties  oe- 
ce^arily  understood  and  used  it  in  that  sense,  which 
made  their  deed  effectual:  &at  courts  of  justice  are  to 
construe  the  words  of  parties  so  as  to  effectuate  their 
deeds,  and  not  to  destroy  them,  more  especially  wb^re 
the  words  themselves  abstractedly  may  admit  of  e\Am 
meaning(tt).  In  a  subsequent  case  defore  Lord  Keo- 
yon,  upon  the  word  '^  from''  in  an  miidment^  in  whi(^ 
the  case  of  Pugh  v.  Duke  of  Leeds  was  dted,  he  said 
that  it  was  not  applicaUe  to  the  case  before  bim ;  and 
that  it  must  be  remembered,  tiiat  though  be  believed 
that  case  was  rightly  decided,  the  contrary  detenniiia- 
tion  had  before  been  made  by  all  the  Judges.  Mr.  Jus* 
tice  Ashhurst  observed,  that  the  case  of  Pugh  t.  Duke 
of  Leeds  was  properly  decided,  but  that  it  turned  oa 
the  construction  of  a  contract  between  two  perBOOs, 
where  their  intention  was  to  be  considered(x). 

Mr.Powell,in  an  elaborate  argument, which  occapies 
upwards  of  one  hundred  pages,  has  shown  very  ^ic- 
cessfully  that  this  decision  was  in  direct  opposition  to  the 
dedded  casesCj/) ;  but,  however,  we  may  dread  the  pre- 
cedent  which  this  case  sets  for  similar  innovations,  yet, 
as  the  mischief  to  be  apprehended  from  the  removd 
of  land-marks  must  in  this  instance  have  already  been 
sustained,  it  cannot  be  expected,  nor  is  to  be  hoped^ 

(ti)  Pugh  V.  Duke  of  Leede^  parte,  Fallon,  5  Term  Rep.  £83  . 

Cowp.  714.  Dowling   v.    Foxall,   1  Ball  tad* 

(a;)  Rex  v\  Intiabitants  cf  Gam-  Beatry,  19S. 

lingay,  3  Term  Sep.  513;  aee  Ex  (y)  Paw.  Pow.  433--540. 
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Uiat  a  deciskm  wideh  has  so  much  gcx>d  sense  for  its 
basis  will  ever  be  over-ruled-  No  one,  however, 
would  be  so  rash  as  to  grant  a  lease  to  hold  ^  from 
the  day  of  the  date,''  under  a  power  to  grant  leases 
in  possession ;  on  the  contrary,  conveyancers,  ex  abun- 
dofiti  cautda^  always  make  the  habendum  ^^from  the 
day  next  before  the  day  of  the  date  of  the  deed/^(i) 

It  has  sometimes  happened  that  a  lease,  though 
dated  back,  and  on  the  face  of  it  appearing  to  com- 
inence  in  fidurOj  was  not  in  truth  executed  till  at  or 
after  the  time  when  it  was  expressed  to  commence, 
»id  in  such  case  the  lease  is  a  valid  execution  of  the 
power,  and  may  be  supported  as  a  lease  in  possession: 
for  a  deed  takes  efiR^ct  from  its  execution,  and  not 
from  the  date  of  it ;  and  therefore  if  the  time  of  the 
MecutiDn  can  be  proved,  the  lease  caimot  be  defeat* 
ad(2;) ;  «nd  extrinsic  evidence  is  admissible  to  show 
when  due  lease  was  actually  executed(a)« 

Under  a  power  of  leasing,  a  binding  contract  for  a 
lease  may  be  entered  into(6);  and  if  a  bona  fide  con- 
tract  be  entered  into  to  grant  a  lease  at  a  future  day, 
it  wfll  not  be  deemed  a  lease  in  futuro  against  the  re- 

{z)  Campbell  v.  Leach,  Ambl.  {a)  Doe  v.  Robson,  15  East,  32. 
740;  Dot  tr.  Da7,10Ba8^427;  set  (6)  Vtdt  wpra^  ch.  6*  sect.  1. 
Hall  V.  CazenoTe*  4  Eaat,  477.         div.  11. 


[(1)  Wh«ii  tbe  compMtntion  of  time  i»  to  be  mtde  from  an  act  tlone,  the  day  on  vhich 
the  act  it  peiformed  is  includefl,  beeaiisc*  the  tot  ts  the  tetnumu  a  ^uo  the  compistiition  is  to 
klo  mtde,  anU  there  being  in  contemplation  of  law  no  fmetioii  ot  a  day,  (onlest  where  an 
inquiry  at  to  a  prioriiy  of  acts  done  on  the  same  day  b  comrs  nfcesaafy,)  the  ttmdnua  it 
•OMtidered  at  floramencing  at  the  firit  moment  of  that  day.  The  only  eieeption  to  this  rule, 
it  teems,  is  that  ettMblished  bv  the  lAito  Merchant ^  which  contiders  (he  day  on  which  a  bill 
oC  exd)Htige ,  made  pnyable  at  to  aaiiny  days  tif^ht,  is  liceepted,  as  excluded.  Where  the  ex* 
pressions  are  ^^from  thtdate^**  ih«-  i-ult-  siffins  to  be,  that  if  a  present  interest  it  toeom* 
metiee  from  the  dtte,  the  day  of  the  dtte  is  incliidf-d,  hut  if  they  are  merely  ated  to  fix  « 
tenniniti,  from  which  toonmp  le  time,  *he  da)  is  excluded.  Tbe  reaton  of  the  role  is  thit, 
thai  when  words  of  equivocal  meaul  g  art*  made  use  of,  and  there  it  no  index  from  which 
the  iniention  of  the  pai  tv  who  us*  d  iliem  hiay  be  gathi-red,  the  coiittruction  shall  be  made 
moat  advantareoush  tor  him  iu  w^o'-e  favour  the  instrqra  nt  it  made  Per  WafanrOTCMr  J. 
Pierpont  r.  Lord  k  Graham,  Cireolt Court,  (Fewn.)  April,  IWO,  M.  S.] 
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mainder-man,  if  the  person  agreeing  to  grant  it  live  be- 
yond the  time  limited  for  its  commencement,  although 
he  die  before  it  is  actually  granted,  for  every  contract 
must  necessarily  precede  the  execution  of  it(e}. 

The  foregoing  cases  arose  upon  leases  in  Jiduro. 
In  regard  to  leases  in  rcwrsianj  it  has  been  decided, 
that  where  the  lease  is  to  take  effect  in  possession,  it 
will  be  good,  although  the  estate  is  in  the  possessioD  d 
tenants  from  year  to  year,  or  at  will,  provided  tbey  A 
the  time  the  lease  is  granted  receive  directions  to  pay 
their  rent  to  the  lessee.  This  was  dedded  in  the  case 
of  Goodtitle  v.  ¥unucsn\(d).  The  lessee  at  will,  and 
from  year  to  year,  in  that  case,  had  attorned  to  the  les- 
see under  the  power;  and,  at  the  trial  before  Eyre, 
Baron,  at  J^isi  Prius^  he  left  it  to  the  jury,  whether 
the  attornment  of  the  occupiers  to  the  defendant,  lo 
consequence  of  the  direction  given  them  at  the  time 
of  making  the  indenture,  did  not  amount  to  a  surren* 
der  by  them ;  and  whether  they  were  not  to  be  consi- 
dered as  having  become  thereby  parties  to  the  lease, 
and  as  having  put  the  defendant  in  possession;  and  the 
jury  were  of  that  opinion,  and  found  a  general  verdict 
accordingly.  A  rule  for  a  new  trial  liavin«;  been  grant- 
ed, it  was  insisted  against  the  lease,  that  the  lessor  could 
not  have  brought  an  ejectment  against  the  lessees  in 
possession  at  the  time  of  the  demise,  and  therefore 
had  no  immediate  possessory  right.  But  to  this  three 
answers  were  given.  The  first,  that  the  tenants  agreed 
to  this  lease,  and  surrendered  their  possession  before 
the  execution  of  it,  in  order  to  make  it  valid.  The 
second,  that  if  the  jury  had  not  found  the  defendant  to 

(c)  Shannon  v.  Bradatreet,  1  Scho.  &  Lef.  52.       (i)  DougL  565. 
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have  been  in  possession,  this  would  have  been  good 
as  a  concurrent  lease(^):  The  third,  that  in  respect  of 
the  power,  all  the  subsisting  leases  were  leases  at  will. 
There  was  no  outstanding  lease  as  against  the  remain* 
der-man;  he  would  not  have  been  bound  to  give  the 
tenants  notice  to  quit,  but  might  have  entered  upon 
them  immediately.  And  upon  these  grounds  the 
Court  were  all  of  opinion  against  the  objection. 

In  deciding  the  foregoing  case,  the  Court  did  not 
state  upon  which  of  the  three  grounds  their  judgment 
was  founded;  but  the  first  appears  to  be  the  true  prin- 
ciple to  which  it  must  be  referred.  And  it  even  seems 
that  an  actual  lease  under  the  power,  if  in  fact  given 
up  at  the  time  of  the  execution  of  the  new  lease,  might 
be  presumed  to  be  surrendered  in  support  of  the  new 
lease,  and  at  least  in  a  bona  fide  case,  where  the  lessee 
is  in  the  nature  of  a  purchaser,  equity  would  relieve 
against  the  want  of  a  surrendeK/). 

And  of  course,  if  the  new  lease  be  made  to  the 
person  in  possession  under  the  old  lease,  it  will,  with- 
out  any  actual  surrender,  operate  as  a  surrender  in 
law  of  the  old  lease,  and  so  no  objection  on  this  head 
will  lie  to  tihe  new  lease.  But  where  the  second  lease 
does  not  pass  all  the  interest  which  it  purports  to  grant, 
as  if  it  be  void,  because  the  best  rent  was  not  reserv- 
ed, there  it  will  not  operate  as  a  surrender  of  the  prior 
term;  nor  in  these  cases  is  it  material  that  the  first 
lease  is  cancelled ;  for  cancellation  at  this  day  will  not 
amount  to  a  sun-ender  in  law  of  a  lease(^). 

(e)  As  to  this  point,  vidt  infra»        (g)  Roe  t^.  Archbishop  of  York, 

S.  3.  6  East,  86,  and  the  cases  there 

(/)  Campbell  v.  Leach,  Ambl.  cited ;  to  which  add  Lowther  v. 

740.  Troy,  Irish  T.  Rep.  198. 

4  K 
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Where  a  tenancy  from  year  to  year  has  expired,  a 
lease  in  possession  may  be  duly  granted(A),  dthougb 
the  old  tenant  has  a  right  to  depasture  the  meadow, 
8jc.  'till  a  future  day(f). 

In  the  case  of  Doe  v.  Lady  Cavan(A:)  a  lease  was  id 
existence  under  a  power  of  leasing,  and  a  further  term 
was  granted  under  the  same  power  to  the  person  in 
whom  the  fii-st  lease  was  vested,  and  the  terms  did  not 
exceed  together  the  number  of  years  for  which  leases 
were  authorized  to  be  granted.  It  was  confidently 
hoped  that  the  second  lease  would  be  considered 
merely  as  a  continuation  of  the  first.  The  case,  how- 
ever, was  disposed  of  without  argument,  as  it  appear- 
ed that  the  rent  reserved  was  not  the  rent  required  by 
the  power,  but  the  Judges  appear  to  have  considered 
the  first  objection  also  as  fatal. 

It  is  no  argument  in  favour  of  a  lease  in  fiduro^  or 
in  reversion,  under  a  power  to  lease  only  in  possession, 
that  the  donor  of  the  power  himself  leased  the  estate 
in  that  way;  or  that  lands  are  always  so  leased  accord- 
ing to  the  custom  of  the  countryC^).  And  although 
pail  of  the  lands  are  leased  in  possession,  yet  if  the 
lease  is  entire  it  is  wholly  void(m). 

Before  closing  this  head,  it  may  be  observed,  that 
where  a  power  authorizes  leases  for  any  given  term, 
as  for  any  term  of  years  not  exceeding  twenty-one 
years,  a  lease  may  be  made  for  the  term,  with  a  pro- 
viso, that  upon  the  tender  by  the  donee  of  the  power  of 


(h)  See  Doe  v.  Calvert,  2  East,  in  Dom.  Proc,  1795 ;  dee  printed 

376.  case,  and  6  Bro.  P.  C.  by  Toml. 

(t)  See    Doe   v,    Snowden,    2  175, 

Blacfcst  125M.  (/)  Doe  v.  CalTert,  2  East,  375. 

.   {k)  5  Term  Rep.  567,  affirmed  (m)  Ibid* 
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one  shilling,  or  the  lil^e,  the  lease  shall  become  void(n) ; 
or  in  other  words,  a  lease  may  be  made  for  a  term  cer- 
tain, with  a  proviso  determining  it  on  a  given  event,  at 
the  option  of  the  lessor,  but  it  would  be  otherwise  if 
the  power,  as  is  sometimes  the  case,  requires  the  lease 
to  be  for  a  term  absolute. 

So  if  the  power  be  to  lease  for  any  given  term,  aa 
for  twenty-one  years,  without  saying  for  any  term  not 
exceeding  the  number  cf  years^  a  lease  may  be  made 
for  a  less  term(o). , 


III,  Thirdly,  As  to  concurrent  leases.  Upon  the 
statute  1  Eliz.  c.  19,  which  restrained  bishops  from 
making  leases  for  more  than  twenty-one  years,  it  has 
been  solemnly  decided,  that  a  concurrent  lease  made 
to  take  effect  in  possession  is  good(j!)).  And  in  the 
case  of  Read  v.  Nashe,  in  the  3 1st  of  Eliz.(^),  under 
a  power  in  a  will  to  lease  for  twenty-one  years,  the 
donee  leased  for  that  term,  and  then  a  year  before  the. 
expiration  of  the  lease  he  made  a  new  lease  for  twen- 
ty-one  years  to  another  person,  to  begin  in  presenti. 
And  it  was  argued  that  although  he  could  not  make 
leases  in  reversion,  yet  such  a  lease  as  this  he  might 
make  well  enough,  for  this  lease  was  to  begin  pre. 
senily,  and  so  no  charge  to  him  in  reversion,  and  the 
inheritance  was  not  charged  in  the  whole  with  more 
than  twenty-one  years.  And  Seijeant  Newdigate,  in 
arguing  the  case  of  Edwards  v.  Slater,  in  the  i7th  of 

(w)  Earl  of  Cardigan  v.  Mon-  (/>)  Fox  v.  Colljer,  1  And.  65. 

tagu,  App.  No.  10.  1.  pi.  140  ;  Mo.  107,  pi.  2v'l. 

(0)  Isherwood  v.  Oldknow,   3  (7)  1  Leo.  147. 
Man.  &  Selw.  383 ;  S.  C.  M& 
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Charles  II.  vouched  a  case  of  Berry  and  Riche  io  the 
Common  Pleas,  where  it  was  adjudged,  that  if  a  man 
has  a  power  to  make  a  lease  for  years,  where  there  is 
another  lease  in  being,  there,  if  he  make  a  lease  to 
commence  in  pre^enti^  the  power  is  well  executed,  and 
the  second  lease  shall  continue  so  long  as  it  may, 
taking  effect  in  possession  after  the  determination  of 
the  first  lease(r). 

One  of  the  arguments  we  have  seen  in  favour  of  the 
lease  in  Goodtitle  t;.  Funucan  was,  that  it  was  good  as 
a  concurrent  lease,  and  for  this  the  case  of  Read  and 
Nashe  was  cited.  Lord  Mansfield  in  giving  jui^ment 
said  that  the  reason  given  was  a  strong  one,  viz.  that 
the  inheritance  was  not  charged  in  the  whole  with 
more  than  twenty-one  years.  No  authority,  be  said, 
was  cited  against  this  case,  nor  any  answer  given  to 
the  reasoning  in  it.  The  words  of  the  ISth  Eliz.  c. 
10,(1)  he  added,  as  strongly  require  leases  to  be  in 
possession,  and  not  in  reversion,  as  those  in  this  or 
any  of  the  common  powers  to  tenants  for  life ;  yet  in 
the  case  of  Fox  v.  Collyer  all  the  Judges  held  that  m 
immediate  lease  for  twenty-one  years  of  premises  on 
which  there  was  a  subsisting  lease  for  four  years  was 
good.  The  18th  of  Eliz.  c.  11,  restrained  the  right 
to  make  such  concurrent  leases  to  cases  where  the 
old  lease  had  not  more  than  three  years  to  run.(n) 
In  a  very  recent  case,  decided  by  Grose,  Lawrence, 
and  Le  Blanc,  J.  an  chUer  opinion  l^as  delivered,  that 

(r)  Hard.  412. 

(I)  Note,  the  question  in  Fox  and  Cdlyer  arose  on  the  l8t  Blib  c 
19,  and  not  on  the  15  Eliz.  c.  10. 

(II)  Note,  this  act  did  not  aflfect  the  1st  BHz.  c«  19. 
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according  to  the  case  of  Goodtitle  and  Funucan,  a  con- 
current lease  might  be  granted  under  a  power  to  lease 
in  possession.  This  opinion  was  not  pronounced  on 
two  leases  ufider  the  power ^  but  in-  a  case  where  the 
first  tenancy  was  not  created  by  force  of  the  power, 
and  consequently  was  not  binding  on  the  remainder- 
man. 

Thus  stand  the  authorities  in  favour  of  concurrent 
leases.    As  the  doctrine  owes  its  foundation  to  the 
case  of  Fox  and  Collyer,  it  may  be  proper  to  open  the 
other  side  of  the  question,  with  some  observations  on 
that  case.    At  the  common  law,  a  Bishop  could  not 
make  any  lease  without  the  confirmation  of  his  dean 
and  chapter;  the  stat.  of  33  H.  2,  c.  88,  enabled 
bishops,  of  their  own  authority,  to  make  leases  for 
twenty-one  years,  under  certain  restrictions;  but  this 
did  not  prevent  them  from  granting  the  possessions  of 
their  Sees  for  any  term,  with  proper  confirmation. 
Elizabeth,  upon  her  accession  to  the  throne,  after  the 
sanguinary  reign  of  Mary,  found  the  principalities  of 
the  church  filled  by  Roman  Catholics.    These  she  re- 
solved  to  remove,  and  justly  apprehending  that  they 
would  charge  the  bishoprics  in   their  own  favour, 
caused  the  stat.  of  1  Eliz.  c.  19,  to  be  passed;  where- 
by it  was  enacted,  that  any  estate  made  by  bishops  of 
hereditaments,  parcel  of  their  bishoprics,  •*  other  than 
for  the  term  of  twenty-one  years,  or  three  lives,  from 
such  time  as  it  should  begin,  and  whereupon  the  old 
rent  should  be  reserved,  ^c."  should  be  void.    In  Fox 
and  Collyer,  the  second  lease  was  duly  confirmed  by 
the  dean  and  chapter,  for  it  was  not  authorized  by  the 
33  H.  8.    And  the  only  question  was,  whether  it  was 
rendered  void  by  the  statute  of  Eliz;  and  it  was  deter- 
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mined  that  it  was  not,  because  it  was  not  either  withiB 
the  letter  or  the  intent  of  the  statute;  not  within  the 
letter,  as  was  clear  by  the  words;  nor  the  lotent,  be- 
cause it  was  not  pfejudicial  to  the  successor,  inasmuch 
as  he  would  have  two  rents;  that  is,  one  by  estoppel, 
and  the  other  in  interest,  where  he  had  but  one  be* 
fore,  and  the  intent  of  the  statute  is  satisfied  if  there 
is  no  longer  estate  against  the  successor  than  twenty- 
one  years  or  three  lives. 

This  case,  however,  was  decided  against  the  opnioii 
of  Lord  C.  J.  Dyer,  and  Mead  J.  and  also  of  Flowden) 
and  has  never  been  received  as  a  satisfactory  dedsion. 
although  under  the  authority  of  it,  bishops  at  this  day 
constantly  grant  concurrent  leases,  with  the  proper 
confirmation.  Mr.  Justice  Button,  in  the  ist  of  Cba. 
L  treated  the  case  as  ill  decided;  he  said  it  whs  a  re- 
solution according  to  the  very  words,  but  without  ques- 
tion, against  the  very  intent  of  the  makers($).  And 
Holbom,  in  his  argument  in  Evans  and  Ascough  in  the 
22d  of  Jac.  !.(<),  well  observed,  that  the  I8th  EBr.  c. 
11,  was  a  parliamentary  judgment  against  the  decision. 
And  in  the  same  case,  Mr.  Justice  Doddridge  observed, 
that  a  concurrent  lease  was  very  mischievous,  and  that 
ihe  case  of  Fox  and  Colly er  was  only  carried  by  one 
or  two  voices  of  the  Judge8(l).  But  Whitlock  J. 
thought  that  not  a  reason  to  dispute  it ;  and  Jones  J. 
agreed  with  him ;  and  Whitlock  seemed  to  think  that 
the  same  decision  ought  to  be  made  if  the  point  were 

(«)  Bishop  of  Chester  v.  Free-        (0  Latch,  253 ;  Palm.  457. 
man,  "Lej^JS. 


(I)  This  seems  to  have  been  admitted  bj  all  the  Judg;es;  bat  s^ee  the 
report  in  Moore. 


Digitized  by  CjOOQ IC 


UNDER  POWERS  OF  LEASING.  599 

res  nova;  and  in  the  case  of  Threadneedle  and  Line- 
ham(t^),  EUis,  Justice,  thought  the  opinion  of  Mr.Jus- 
tise  Button  was  not  to  be  put  in  balance  with  the  reso- 
lution of  the  Judges  in  Fox  and  Collyer.  Windham,  J., 
however,  seemed  to  think  that  the  statute  intended 
leases  in  interest  only;  and  Lord  C.  J.  Vaughan  said, 
that  the  Judges  had  made  a  great  strain  upon  the  sta- 
tute in  Fox  and  Collyer,  and  he  treated  a  concurrent 
lease  as  not  within  the  letter  or  the  intent  of  the  statute, 
because  the  statute  intended,  when  a  lease  was  once 
made,  that  on  the  expiration  of  it  the  advantage  should 
be  to  that  bishop  in  whose  time  it  expired,  and  by  this 
mean  there  will,  he  added,  be  always  a  concurrent 
lease  in  being,  and  the  successor  can  never  make  an 
entire  lease ;  and  though  in  pleading  men  be  estopped 
to  say  the  party  that  made  the  latter  lease  had  no  pow- 
er,  yet  this  being  found  by  verdict,  the  Judges  might 
judge  according  to  truth ;  also  the  executors  of  the  les- 
see are  not  bound  by  this  estoppel,  while  the  other 
lease,  fii-st  made,  lasts,  and  if  so,  this  lease  is  not  for 
the  successor's  advantage,  and  so  only  good  to  some 
purposes,  viz.  pleading;  and  in  Sheppard's  Touchstone 
it  is  said,  but  no  case  is  referred  to,  that  in  the  case  of  a 
power  to  make  leases  for  twenty-one  years,  if  the  party 
make  more  leases  for  twenty-one  years,  at  more  times 
than  one,  they  are  all  void  but  the  tirst;  because  it  is 
against  the  intention  of  the  parties,  though  it  be  not 
against  the  word8(a:). 


(u)  3  Keb.  372.  above  passage  shows  that  he  con- 

(x)  Shep.  Touch.  269.     If  this  tinued  of  the'opinion  he  expressed 

book  was,  as  it  is  geseraUy  sup-  in  Evans  v»  Ascough>  vide  ntpra. 

posed,  written  by  Doddridge>  the 


Digitized  by  VjOOQ IC 


600     ^P  THE  TERMS  WHICH  MAY  BE  GBANTED 

By  this  time  it  will  be  admitted  that  Fox  and  Ccifyer 
is  not  a  case  to  rule  others  by  analogy  merely ;  and  if 
any  doubt  arises  on  the  doctrine  in  that  case,  as  ap- 
plied  to  the  statute  of  Elizabeth,  how  much  eoore  for- 
cibly must  it  arise  when  applied  to  leases  under  pri- 
vate  powers.  In  that  case,  until  the  statute,  the  bishop 
pro  tempore  might  have  aliened  the  land  abedutelyi 
with  the  proper  confirmation,  and  still  the  coocurreiit 
lease  is  not  valid  without  such  confirmation.    Hite, 
therefore,  is  a  case  in  which  the  Judges  may  have 
been  tempted  to  restrain  a  severe  dimbling  statute ; 
and  they  may  have  considered  that  the  successor  v?a8 
only  bound  by  a  term  of  twenty-one  years  at  moat, 
upon  which  he  was  entitled  to  the  old  rent,  wtereas 
before  the  statute  he  might  have  succeeded  to  the 
land  incumbered  with  a  lease  for  two  thousand  years 
at  a  pepper-corn  rent.    But  how  widely  different  is 
the  usual  power  of  leasing:  It  is  an  enabling  ^w^r  to 
a  man  who  could  not,  of  his  own  authority,  make  a 
lease  binding  on  the  estate  for  a  single  month;  and  it 
requires  that  the  lease  should  take  effect  in  posses- 
sion, which  clearly  means  not  merely  a  term  to  com* 
mence  in  presents  but  also  a  term  to  commence  in 
interest;  the  object  of  such  a  power  is  rather  the  be- 
nefit of  the  estate  than  of  the  particular  tenant  for  life 
in  possession,  whereas  in  cases  not  expressly  prohibit- 
ed, the  Le^slature  intended  to  leave  bishops  in  pos- 
session of  their  former  rights.  In  the  statute  of  EMza- 
beth,  the  lease  is  not  required  to  take  effect  in  posses- 
sion; and  Whitiock,  wlio  we  have  seen  thought  Fox 
and  CoUyer  well  decided,  expressly  distinguished  it 
from  a  particular  power  of  leasing.   The  Mgumentof 
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Mr.  Justice  Yates,  in  WSson  v.  Sewen(2^),  is  still  more 
to  our  purpose;  he  said  tbat  a  lease  in  being  is  only 
that  in  possession;  a  concurrent  lease  is  not  a  lease  in 
esse.  It  operates  only  by  estoppel.  It  passes  no  interest 
during  the  former  lease,  l^e  1 8th  Wiz.  meant  to 
restrain  leases  in  reversion,  therefore  by. lease  "in 
being"  the  Legislature  meant  a  lease  in  possession. 

The  advantage  to  be  derived  from  the  two  rents, 
which  was  relied  on  in  Fox  and  CoUyer's  case,  is  no 
other  than  a  fruitful  field  of  litigation.  If  the  second 
lessee  should  enter  and  be  ousted,  as  of  course  he 
would  be,  the  rent  on  the  second  lease  would,  it  should 
seem,  be  suspended.  Or  it  may  be  thought  that,  as  at 
Hiis  day  leases  are  made  by  deed,  the  second  lease 
would  take  effect  by  estoppel  as  a  lease  in  possession^ 
and  attornment  being  now  unnecessary  would  carry 
with  it  the  right  to  the  rent  reserved  by  the  first  lease^ 
and  then  the  remainder-man's  remedy  for  his  rent 
would  be  more  complicated  and  less  effectual  than  it 
would  have  been  under  a  sin^e  lease.  And  if  it  should 
be  established  that  a  concurrent  lease  may  be  granted, 
it  will  of  necessity  follow,  that  any  indefinite  number 
of  concurrent  leases  may  be  granted  of  the  san^e  land, 
a  doctrine  fraught  with  too  much  inconvenience  to  be 
established  on  light  grounds.  It  should  seem  then, 
1st,  That  whatever  may  be  the  authority  of  the  case 
of  Fox  and  CoUyer,  it  cannot  be  considered  as  ruling 
private  powers;  and  sdly.  That  a  concurrent  lease 
cannot  be  granted  within  the  true  spirit  and  meaning 
of  such  powers.  As  to  the  authorities  in  favour  of  the 
contrary  doctrine,  we  may  first  ease  the  point  of  Berry 
and  Riche,  cited  by  Seijeant  Newdigate(z) ;  fbr  it  is  far 

(y)  BUckit  126.  (x)  VUt  9upr<L 

4  1. 
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from  clear  that  that  was  not  the  case  of  a  lease  grmt- 
ed  of  an  estate  which  was  in  lease  at  the  time  of  tiie 
settlement;  and  the  Serjeant  refers  to  Moore's  Rep, 
p.  618,  which  turns  upon  a  very  different  question. 
The  case  of  Read  and  Nashe,  which  Lord  Mansfield 
relied  upon  as  an  authority,  was  never  decided.  It 
was  merely  the  argument  of  Goke  at  the  bar,  who 
produced  ho  other  authority  than  Fox  and  CJolIyerj 
and  in  Read  and  Nasbe  also  the  power  was  so  parti- 
cularly penned,  that  Coke  occupied  a  conriderable 
time  to  show  that  a  power  was  actually  given.  Lord 
Mansfield's  observations  in  Goodtitle  v.  Funoean  ap- 
pear to  have  been  made  without  much  previous  atten- 
tion  to  this  point,  probably  from  the  drcamstance  that 
this  was  not  the  true  ground  of  the  decisioD^^a)  but 
was  merely  thrown  in  as  an  additional  argument  The 
observation  in  Doe  u  Calvert  was  a  mere  dictum^  and 
rests  solely  for  its  authority  on  Lord  Mansfield.  Be- 
sides, both  these  opinions  may  perhaps  be  supported 
on  the  third  ground  of  Goodtitle  v.  Funucan,  viz.  tfiat 
the  first  lease  was  not  binding  on  the  remainder-man, 
a  case  very  distinguishable  from  one  where  both  the 
leases  are  granted  under  the  power.  The  point  then 
is  not  surrounded  by  much  authority;  and  there  seems 
reason  to  suppose,  that  if  it  should  ever  be  argued  on 
its  true  principles,  the  decision  will  be,  that  a  concur- 
rent lease  cannot  be  granted.  To  guard  against  a  con- 
trary determination,  it  might  be  advisaUe  in  powers  of 
leasing  to  expressly  declare  th^t  a  concurrent  lease 
shall  not  be  granted. 

Since  the  above  observations  were  published,  a  case 
arose  in  which  the  Court  were  desirous  to  distinguish 

(a)  Fide  $fupra,  jk  596, 5^7 i  and  the  nDtes. 
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between  the  effect  of  a  power  to  lease  for  life,  and  a 
power  to  lease  for  years  determinable  on  a  life.  Lord 
Ellenborough  stated  the  distinction  to  be,  that  a  chattel 
lease  may  be  granted,  pending  a  prior  subsisting  one, 
provided  it  be  within  the  limits  of  the  power,  and  pro- 
vided it  give  no  beneficial  interest  during  the  continu- 
ance of  the  subsisting  lease;  but  so  long  as  there  is  a 
freehold  lease  in  esse^  a  second  freehold  lease  cannot 
be  granted.  The  right  of  granting  a  second  chattel 
lease  was,  his  Lordship  said,  settled  in  Read  v.  Nashe, 
and  is  recognised  as  law  in  Goodtitle  v.  Funucan.  It 
was  not,  however,  necessary  to  decide  this  point.  The 
case  was  determined  on  the  authority  of  Whitlock's 
€a8e(6). 

But  although  a  concurrent  lease  cannot  be  made,  yet 
a  surrender  may  be  taken  of  the  old  lease,  and  a  new 
one  granted.  If  the  new  lease  be  made  to  the  old  te- 
nant, an  express  surrender  is  of  course  unnecessary.  It 
has  indeed  been  doubted  in  practice,  whether  a  new 
lease  granted  upon  the  surrender  of  the  ol4  one  at  an 
increased  rent,  is  valid.  The  increased  rent,  it  has  been 
argued,  is  equivalent  to  taking  a  fine  at  the  expense  of 
the  remainder-man ;  for  if  the  old  lease  had  been  per- 
mitted to  run  out,  a  larger  rent  might  have  been  ob- 
tained. There  is  not,  however,  any  weight  in  this 
argument(c). 


IV.  Fourthly,  As  to  leases  for  lives.  A  power  to 
grant  leases  for  two  or  more  lives  implies  an  autho- 
rity to  grant  them  durinjg  the  life  of  the  survivor, 

(6)  Roc  V.  Prideaux,  10  East,  184. 

(c)  See  Wilson  v.  Sewell,  1  Blackst.  617ppo9L  p.  608. 
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although  the  power  is  silent  io  that  re8pect(il).  And 
it  has  been  decided  upon  the  18  Eliz.  c.  10,  that  a 
lease  to  one  for  three  lives,  and  to  three  for  their  ttiree 
lives,  is  the  same  thing  within  the  intent  of  the  statute 
which  restitdns  leases  other  than  for  three  lives(e). 
The  same  construction  would  extend  to  a  private 
power  of  leasing,  but  the  lease  must  be  made  lor  Hfcs 
in  e$se{f)yBn6  the  lives  must  be  concurrent;  the  can- 
dles, as  the  phrase  is,  must  all  be  bumins;  at  the  same 
time,  although  the  power  is  to  demise  ^  for  one,  two, 
or  three  lives,''  which  seems  to  import  succe68ion(g). 
Where  a  power  was  to  lease  for  ninety-nine  years, 
to  be  determined  on  the  death  of  one,  two,  or  diree 
lives,  a  lease  for  ninety-nine  years,  if  A  should  so  long 
live,  to  commence  from  the  deaths  of  B  and  C^  was 
held  void.  Although  there  was  a  subsisting  lease  for 
years,  if  B  and  C  siiould  so  long  live(A),  Lord  Ellen- 
borough  C.  J.,  said,  that  what  induced  the  testator  to 
create  a  power  to  lease  for  ninety-nine  years  determi- 
nable on  three  lives,  in  preference  to  a  power  to  lease 
for  three  lives,  we  do  not  know;  it  might  have  been 
equally  beneficial  to  the  tenant  for  life  to  have  em- 
powered bim  to  lease  for  three  lives,  but  the  testator 
has  not  so  willed,  and  his  will  must  be  conformed  to 
the  power,  which  says,  to  demise  and  let  for  mnety- 
nine  years,  determinable  on  one,  two,  or  three  lives. 
The  term  ^^ demise  and  let"  imports  a  present  pos- 
session ;  if  the  lease  cannot  be  executed  in  preserOi,  it 
is  hardly  capable  of  the  sense  belonging  to  the  ex- 

{d)  Alaop  v.  Pine,  3  Keb.  44,  (/)  Raym.  263. 

pi.  16;  see  Doe  v.  Hardwicke,  10  (g)  Doe  r.  Halcombe,  7  Term 

East,  549.  Rep.  713. 

(e)  Baugh  v.  Hajnesi  Cro»  Jac.  (h)  Doe' v.  Hiern,  5  Man.  & 

7%.  Selw.  40. 
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^ression  '^to  demfee  md  let"  It  does  not  appear 
that  the  lease  in  questkm  was  any  tMog  more  than  a 
grant  of  an  interest  to  be  postponed  to  a  futare  time. 
Hie  lessor  died  before  the  prioir  fives  dropped,  the 
lease  therefore  must  take  effect,  if  at  all,  after  die  do- 
nee's death.  The  prior  term  might  also,  by  possi- 
Mlity,  be  expended  before  the  lives,  and  it  certainly 
was  not  the  intenDon  of  the  devisor  that  the  tenant 
for  life  «hoald  have  power  to  postpone  the  grant  of  an 
interest  to  so  extant  a  period,  bat  only  that  he  should 
encumber  the  estate  to  tlie  extent  of  a  term  for  nine- 
ty-nine years  determinable  on  three  lives. 

We  have  in  a  former  place  seen  m  what  instances 
the  lease  must  be  for  the  lives  directly,  and  where  it 
Bsay  be  for  a  term  of  years  determinable  on  the  lives(i). 

(i)  Suprc^  ch.  9,  s.  2. 


Section  IV. 
OF  THE  RENT  TO  BE  RESERVED. 

The  questions  in  regard  to  the  rent  arise  either 
upon  the  quantum^  or  tlie  mode  of  reservation. 
Where  a  settled  estate  has  been  usually  let  on  lives, 
the  common  power  of  leasing  is  upon  fines,  which,  as 
the  lives  or  leases  drop,  are  considered  among  the 
annual  profits(a).  This  is  generally  the  case  in  Ire- 
land, but  it  prevails  only  in  a  few  counties  in  England. 
The  power  of  leasing  commonly  introduced  into  set- 
tlements of  estates  in  England  requires  the  best  rent 
to  be  reserved,  and  expressly  prohibits  the  taking  of 
a  fine.  Whether  the  best  rent  is  reserved,  is  a  point 
to  be  decided  by  a  jury.    It  is  clear,  that  under  a  pow- 

(a)  See  K^^asc  121. 
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er  to  lease  at  rack-rent,  improvements  by  the  tenant^ 
however  valuable,  will  Dot  authorise  a  lease  at  id  qh- 
dervakie(^) ;  aod  if  a  fiDe  be  taken,  the  lease  cannot 
be  supported,  not  only  because  it  is  against  the  intent 
of  the  power,  express  or  implied,  but  because  it  is 
evident,  that  however  considerable  the  rent^  it  migtit 
have  been  increased  if  the  fine  had  not  been  td^en. 
In  a  case  before  Lord  Redesdale,  the  tenant  covenant- 
ed to  lay  out  MOl.  in  improvements;  and  it  was  argued 
that  this  was  equivalent  to  a  fine,  but  his  Lordship  said, 
that  he  thought  this  would  not  avoid  the  contract  if  the 
rent  were,  notwithstanding,  the  best  that  could  be  got 
Such  a  covenant,  he  added,  is  not  necessarily  a  fraud. 
It  may  be  made  with  a  fraudulent  intent,  and  when  it 
is  so  made  it  will  avoid  the  lease;  if  it  were  colour- 
able, and  merely  for  the  purpose  of  putting  money 
into  the  pocket  of  the  tenant  for  life,  it  would  avoid 
the  lease;  or  if  it  were  not  originally  intended  as  a 
fraud,  but  were  afterwards  used  fraudulently,  (as  for 
example,  a  covenant  to  repair,  and  a  sum  of  money 
under  colour  of  damages  for  breach  of  that  covenant 
recovered  by  the  tenant  for  life),  a  court  of  equity 
would  at  least  take  care  that  the  damages  should  be 
laid  out  on  the  lands(c). 

We  should,  however,  be  cautious  in  the  application 
of  the  prindple  of  this  decision  to  cases  in  practice.  It 
should  seem,  that  although  the  rent  reserved  be  the 
full  value  of  the  land,  yet  if  satisfactory  evidence  could 
be  produced  to  a  jury  that  a  tenant  was  willing  to  give 

(b)  Roe  t;.  Archbishop  of  York,  Scho.  &  Lef.  52;  and  see  Cam^ 

6  East,  86 ;  and  see  Doe  v.  Lloyd,  beU  v.  Leach,  Ambl.  740 ;  Doe  t. 

3  Esp.  Rep.  78.  Bettison^  IS  Bast,  805 ;  OBrien  r. 

(0  Shannon  o.  Bradstreet,  1  Grierson,  2  ^all  &  Beat.  S£3. 
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an  additional  rent  in  lieu  of  the  money  agreed  to  be 
laid  out  in  improvements,  the  lease  could  not  be  sup- 
ported. It  would  not  be  the  best  rent  that  could  have 
been  obtained.  In  these  cases  it  is  not  essential  that 
there  should  be  fraud  and  collusion  between  the  les- 
see  and  tenant  for  life.  The  simple  question  is — Is 
the  rent  the  best  rent  ?  If  it  be  not,  the  lease  must  fall 
to  the  ground,  however  fair  the  transaction((f). 

But  it  is  not  sufficient  to  impeach  a  bona  fide  lease 
without  a  fine,  at  a  rent  which  the  jury  find  a  fair  rent ; 
that  the  tenant  for  life  had  offers  of  higher  rents  from 
other  persons,  against  whose  responsibility  nothing  ap- 
pears. And  where  the  transaction  is  fair,  and  no  fine 
or  other  collateral  consideration  was  taken  by  the  te- 
nant  for  life  leasing  under  the  power,  or  injurious  par- 
tiality manifestly  shown  by  him  in  favour  of  the  parti- 
cular  lessee,  there  ought  to  be  something  extravagant- 
ly wrong  in  the  bargain  to  set  it  aside  on  this  ground ; 
for  in  the  choice  of  a  tenant  there  are  many  things  to 
be  regarded  besides  the  mere  amount* of  the  rent 
oflrered(^). 

In  the  theQueensberry.case,in  the  House  of  Lords, 
Lord  Eldon,  in  speaking  of  powers  to  lease  at  the  best 
rent,  observed,  "There  is  but  one  criterion  which 
our  Courts  always  attend  to  as  a  leading  criterion  in 
discussing  the  question,  whether  the  best  rent  has 
been  got  or  not;  that  is,  whether  the  man  who  makes 
the  lease  has  got  as  much  for  others  as  he  has  for 
himself;  for  if  he  has  got  more  for  himself  than  for 
others,  that  is  a  decisive  evidence  against  him.  The 
Court  must  see  that  there  is  reasonable  care  and  dili- 

((f)  See  Wright  V.  Smith,  5E»p.        (e)  Doe  v.  Radcliffe,  10  East, 
Rep.  203 ;  see  5  Dow,  344.  278. 
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gence  exerted  to  get  audi  rent  as^  care  and  dB^geoee 
being  exerted,  circumstances  mark  out  as  tfie  reat 
likely  to  be  observed." 

Where,  from  the  quantity  and  nature  of  tbe  pto* 
perty  demised,  it  is  impossible  to  ascertain  wbolte 
the  rent  reserved  is  the  best  rent,  the  exeeiitiooof  the 
power  cannot.be  sustiuned,  as.  where  a  donee  ef  a 
power  to  lease  at  rack-rent  leased  an  lionour  aod  ai- 
teen  manors,  wid  other  estates,  with  a  park  and  deer 
therein,  by  one  lease  at  600/.  a  year,  the  lease  m$ 
deemed  invalid,  by  reason  of  the  general,  exteome, 
casual,  and  uncertain  natures  and  vidues  of  the  greater 
part  at  least  of  the  premises,  and  the  great  diflBraIt7,if 
not  utter  impossibility,  arising  from  thence  of  forming 
any  judgment  whether  the  rent  thereby  reserved  rni 
the  best  rent  that  could  have  been  obtained^/). 

Of  course,  in  a  power  to  grant  building-leases,  the 
term  best  rent  must,  although  not  expressed,  be  onder- 
stood  to  be  the  best  rent  which  can  be  obtuned  widi 
reference  to4he  gross  sum  to  be  laid  out  by  the  tenant 
in  building  or  improvements. 

We  have  already  seen,  that  the  surrender  of  an  ex- 
isting lease,  and  the  grant  of  a  new  one  at  an  increas* 
ed  rent  is  not  eqmvalent  to  taking  a  fine(gr). 

In  a  late  case(A),  where,  in  a  lease  under  a  power  by 
a  tenant  for  life,  he  covenanted  in  every  yeardtiri^ 
his  life^  upon  the  request  of  the  lessee,  to  grant  a  new 
lease  upon  the  same  rents,  £$c.  as  in  the  first  lease,  it 
was  argued  that  the  covenant  for  renewal  avoided  die 

(/)  See  Earl  of  Cardigan  v.        (g)  Fide  supra,  p.  603. 

lease.    The  one  in  &e  text  wm  a    305. 
question  for  a  jurj. 
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foese:  it  Operated  indirectly  upon  the  interest  of  the 
remainder-man,  though  it  only  bound  the  tenant  for 
life  directly.  The  lessee  would  not  of  course  apply 
for  a  renewal  unless  it  was  for  his  benefit,  and  the  re- 
mainder-man loses  one  of  the  checks,  which  in  gene- 
ral operate  in  his  favour  on  the  tenant  for  Hfe,  to  re- 
serve  the  best  rent;  for  the  tenant  for  life  may,  for 
f6ar  of  an  action  on  the  covenant,  be  induced  to  renew 
at  less  than  the  best  rent,  at  the  time  when  such  re- 
newal is  applied  for;  and  the  difficulty  upon  the  re- 
roamder-man  of  proving  that  a  better  might  then  have 
been  had  is  enhanced  in  a  greater  degree,  when  other 
uncertain  computations  are  to  be  taken  into  the  account, 
than  if  the  question  were  confined  to  the  mere  amount 
of  the  gross  rent  reserved.  Lord  Ellenborough,  in 
delivering  judgment,  said,  that  as  to  the  covenant  for 
renewal,  it  is  said  that  it  has  a  tendency  to  induce  the 
lesisor  to  run  the  question  on  the  quantum  of  rent  re- 
served  veiy  closely;  for  if  he  renewed  at  the  end  of 
twenty  years  from  the  first  gi*anting  of  the  lease,  the 
remainder-man  might  have  a  lease  fixed  on  him  for 
twenty-one  years  from  that  time,  reserving  less  than 
the  best  rent  which  could  then  have  been  reserved ; 
but  the  answer  is,  that  if  the  fact  were  so  the  lease 
wouM  be  void,  and  the  remainder-man  might  bring 
his  ejectment  and  recover  the  premises. 

The  bona  fide  reservation  of  rent  for  the  enjoyment 
of  the  estate  prior  to  the  lease,  as  where  the  lessee  is 
in  possession,  and  the  lease  is  gi^ant^d  in  a  broken  half- 
year,  does  not  vitiate  the  lease(i) ;  but  a  rent  must  be 
-reserved  for  the  whole  of  the  term(A:). 

(i)  l8herwoodt7.0Idknow»3MaH.        (Jk)  Doe  d.  Wilmot  v.  Giffiird, 
&.  Selw.  382.  S.  C.  MS. B.  R.  22  Feb.  1810,  MS.(l) 

[(1)  Sec  the  eaa«  sUted  from  Sir  Vicary  CibbtU  brief  by  Mr.  Campbell^  5  Bam.  k,  Aid. 
Bep.d71.] 

4  M 
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Formerly  these  powers  required  the  andent  or 
usual  rent  to  be  reserved,  but  at  the  present  day  thb 
practice  is  very  properly  exploded(I).  Where  swdi  a 
term  is  introduced,  the  better  opinion  is,  that  as  a  ge« 
neral  rule  the  rent  reserved  at  the  time  of  the  creatioa 
of  the  power,  where  a  lease  was  then  in  being,  or  last 
before  it,  where  no  lease  was  then  in  being,  is  the 
rent  to  which  the  power  must  be  taken  to  referf/). 
But  it  is  no  ol^ection  that  more  than  the  ancient  reotis 
reserved(m),  nor  that  heriots,  or  other  casual  aed  occi- 
dental  services,  which  have  been  usually  rendei*ed,are 
not  reserved  by  the  lease  under  the  power(n). 

It  should  seem  that  where  the  usual  rents  are  re- 
quired to  be  reserved,^  and  a  certain  sum  was  formerly 
paid,  with  a  covenant  by  the  lessee  to  pay  all  the  (ax- 
es, a  reservation  of  the  like  rent,  without  a  siiDilar  co- 
venant, would  be  a  fraud  on  the  power,  for  the  new 
rent  would  only  be  nominally  the  ancient  rent,  as  it 
would  be  subject  to  a  deduction  for  the  land-tax  and 
other  taxes  which  would  in  effect  reduce  the  rent  be- 
low the  sum  anciently  rendered(o). 


(I)  See  Morrice  v.  Antrobas,  (m)  See  3  Cha.  Rep.  78. 
Hard.  325 ;  3  Cha..  Rep.  66^—68,  (n)  Baugh  v.  Haynes,  Cm.  Jic 
accordinglj  per  Holt,  C.  J. ;  but  76,  Mo.  759;  Co.  Litt  44, b.  Co- 
see  ib.  73,  contra .  per  Lord  Ch.  ventry  v.  Coventry,  1  Com.  312- 
Cowper;  and  see  Right  v.  Tho-  (o)    See  Earl  of  Cardigtn  e. 
mas,  3  Burr.  1441, 1  Blackst  446 ;  Montagu,  App.  No.  10.  (B) ;  6«od- 
Doe  V.  Creed,  4  Mau.  &  Selw.  title  v.  Funucan,  Doii|^  565. 
371. 


(I)  As  to  the  kind  of  evidence  of  the  ancient  rent  admitted  in  theie 
cases,  see  Roe  v.  Rawlins,  7  East,  27% 


Digitized  by  CjOOQ IC 


UNDER  POWEilS  OF  LEASING.  611 

Where  a  power  was  given  by  a  will  to  a  tenant  for 
life^  to  lease  landed  estates  for  twenty-one  years,  at  the 
most  rent  that  could  be  got,  and  houses  and  ground  in 
Middlesex  and  London,  for  any  term  of  years  not  ex- 
ceeding sixty-one,  at  the  usual  or  other  the  most  rent 
that  could  be  got  for  the  same,  and  at  the  date  of  the 
will  the  London  houses  were  in  lease  for  forty-one 
years,  at  a  rent  of  6/.,  for  which  a  fine  had  been  paid, 
the  Court  of  King's  Bench  held  that  the  Middlesex 
and  London  property  might  be  demised  at  the  old 
rentSy  taking  a  fine  ;  usual  was  considered  as  contrast- 
ed  to  most.  If  the  property  in  London  had  been  situate 
in  a  ruinous  part  of  the  town,  in  such  a  case,  the  te. 
nant  for  life  might  not  have  been  able  to  get  the  usual 
rent,  and  then  he  was  to  get  the  most(p). 

But  where  a  po.wer  requiring  the  best  rent  also 
required  that  no  power  should  be  given  to  any  lessee 
to  commit  waste,  and  that  the  lease  should  contain 
usual  covenants,  and  a  lease  was  granted,  by  which 
the  lessor  covenanted  to  do  part  of  the  repairs,  and  in 
case  of  neglect  the  tenant  was  authorized  to  do  them, 
and  deduct  the  expense  out  of  the  rent,  the  Jury  found 
that  the  rent  was  the  best  rent,  and  that  the  covenants 
were  usual  ones  r-r-It  was  contended — ^first,  that  the 
lease  amounted  to  an  exemption  from  punishment  for 
permissive  waste,  which,  it  was  said,  was  within  the 
power — secondly,  that  the  covenant  enabling  the  les- 
see to  deduct  the  expenses  of  repairs  was  unusual  and 
contrary  to  the  power.  Mr.  Justice  Bayley  observed, 
in  answer  to  the  first  objection,  that  the  restriction  on 
the  power  of  leasing  was  only  that  the  lease  should  not 

(p)  Doe  r.  Creed,  4  Man.  fcSelw.  371.  Sed  qu. 
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contain  any  clause  whereby  any  power  should  ht  gwen 
to  the  lessee  to  comipit  waste.  Does  not,  he  asked? 
the  argument  come  at  last  to  the  qimrdum  or  suffiden- 
cy  of  the  rent  reserved  ?  If  the  tenant  be  to  keep  &e 
premises  in  repair,  the  rent  is  so  much  less ;  if  the 
landlord  be  to  repair  the  rent  is  the  greater.  It  was  a 
question  for  the  Jury  at  the  trial,  whether,  taking  into 
consideration  the  repairs  to  be  made  by  the  landlord, 
the  rent  reserved  was  the  fair  rent.  In  deliverii^  judg- 
ment, Lord  EUenborough  observed,  that  as  to  the  fiist 
objection,  the  power  stipulates  against  any  clause  in 
the  lease  whereby  any  authority  shall  be  given  to  the 
lessee  to  commit  waste,  ^c.  and  the  answer  to  that 
objection  is,  that  no  such  power  or  authority  is  given 
to  the  lessee,  nor  is  he  thereby  exempted  6rom  the 
punishment  for  committing  waste ;.  for  the  burthen  of 
Vepair  in  the  mansion-house  is  thrown  by  the  lease  on 
the  landlord,  and  it  was  incumbent  on  the  plmnlUTs 
counsel  to  have  shown,  that  according  to  the  terms  of 
the  power  no  such  burthen  could  be  thrown  on  the 
landlord  ;  but  that  is  not  prohibited,  and  therefore, 
the  argument  falls  to  the  ground.  Next,  the  covenant 
provides,  that  if  repair  should  be  wanted  on  the  roof 
of  the  mansion,  which  the  landlord  took  upon  himself, 
and  he  did  not  repair  it,  the  tenant  might  make  the  re- 
pair and  deduct  the  charge  out  of  the  rent  reserved 
to  the  lessor.  What  objection  can  there  be  to  provide 
for  setting  oif  the  one  demand  against  the  other(p). 

The  word  rent^  in  powers  of  leasing,  is  with  great 
propriety  construed  to  mean  not  money  merely,  but 
any  return  or  equivalent  adapted  to  the  nature  of  the 

(p)  Doe  V.  Bettison,  12  East,  305. 


Digitized  by  CjOOQ IC 


UNDER  POWBltS  OF  LEASING.  613 

subject  demised ;  therefore  upon  a  lease  of  raines,  a  due 
proportion  of  the  produce  may  be  reserved  as  a  rm- 
der  in  lieu  of  money,  although  the  power  requires  a 
^*  rent**  generally  to  be  reserved(^). 


n.  When  it  is  ascertained  that  the  proper  quantum 
of  rent  is  payable,  the  next  question  is,  whether  the 
form  of  the  reservation  be  proper. 

Where  the  usual  or  ancient  rent  is  required  it  must 
be  reserved,  in  the  way  it  has  commonly  been ;  if  gold 
has  been  usually  reserved,  silver  cannot  be  made  pay. 
able  in  lieu  of  it ;  if  it  were  commonly  paid  at  four 
days,  a  reservation  at  one,  two,  or  three  days,  would 
be  void,  unless  the  power  require  the  yearly  accustom- 
ed rent  to  be  reserved ;  in  which  case  the  whole  rent 
may  be  made  payable  at  one  time,  or  at  several  pe- 
riods(r) ;  but  a  difference  of  words  is  not  material  j 
therefore  a  reservation  of  eight  bushels  of  grain  in  lieu 
of  a  quarter,  is  good,  because  it  is  all  one  in  quality, 
value  and  natureC^) ;  and  a  reservation  of  the  rent  he- 
fore  the  usual  day  of  payment  is  said  to  be  valid,  be- 
cause  payment  before  the  day  is  payment  at  the  day(<). 

The  strictness  on  this  head  has  been  carried  so  far, 
that  it  has  been  considered  that  two  several  farms  not 
usually  let  together  could  not  be  joined  in  one  demise 


{q)  Campbell  v.  Leach,  Ambl.  (5)    Mountjoy's    case,  5   Rep« 

740 ;   Bassett's  case  cited,  ibid.  3,  b ;  see  3  Cha.  Rep.  75,  1  Burr. 

748.  121. 

(r)  6  Rep.  38,  a;  CampbeU  v.  (/}  See  2  Lord   Raym.  1198  \ 

Leach,  Ambl.  740;  see  Earl  of  Car-  sed  qu,  et  vid,  infr($, 
digan  r.  Montagu,  App.  No.  10. 
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with  a  reservation  of  one  and  the  same  rent ;  nor  a 
parcel  of  a  farm  rendering  rent  pro  rata{u).  But  it  has 
never  been  necessary  to  decide  these  points  upon  pow- 
ers in  private  settlements,  and  it  probi^ly  never  m^r. 
The  questions  have  generally  arisen  upon  leases  un- 
der the  statutes  by  ecclesiastical  persons,  tenants  in 
tail,  and  husbands  seised  jure  uxoris ;  and  notwith- 
standing the  cases  in  the  books,  a  lease  of  part  at  a  r^it 
pro  rata  was  considered  as  valid  by  very  able  lawyers* 
And  the  doubt  to  the  contrary  has,  so  far  as  it  relates 
to  ecclesiastical  leases,  been  removed  by  a  late  act  of 
parliament(a:),  which  act  very  unaccountably,  docs  not 
remove  the  doubt  as  to  leases  by  tenants  in  tail,  or  bus- 
bands  seised  Jur^  uxoris.  nor  does  it  validate  leases  by 
ecclesiastical  persons  of  two  or  more  farms  togetiier, 
which  have  been  usually  let  separately. 

It  is  clear,  however,  that  the  mere  circumstance  of 
the  rent  being  reserved  out  of  the  land,  and  recent  im- 
provements on  it  by  building,  will  not  vitiate  the  lease, 
although,  as  it  has  been  argued,  part  of  the  rent  issuers 
out  of  the  new  buildings(^).  To  prevent  any  doubt  on 
these  points,  where  powers  are  ^ven  to  lease  at  the 
ancient  rent,  it  should  expressly  b§  declared  that  leases 
may  be  made  of  part,  at  rents  pro  rata,  and  that  lands 
usually  demised  by  several  leases  at  several  rents  may 
be  demised  by  one  lease  at  the  a^regate  of  the  old 
rents. 

The  rent  to  be  paid  should,  in  strictness,  be  sped- 
fied  in  the  lease ;  but  although  the  reservation  be  made 


(ti)5Rep.  5  b;  3  Cha.  Rep.  75;        (z)  39and40Geo  S,c41. 
Smith  V.  Trinder,  Cro.  Ca.  22.        (y)  Read  v.  Nashe.  1  Leo.  14r. 
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IB  ^  very  words  of  the  power,  without  stating  the  sum 
in  particular,  the  lease  will  be  supported  if  the  reser- 
vatioD  have  reference  to  some  standard  by  which  the 
rent  can  be  ascertmned  with  certainty  and  ease,  for  id 
certum  est  quod  cerium  reddi  potest ;  but  if  the  reserva- 
tlon  be  vague  and  indefinite,  and  not  easily  reducible 
to  a  certiunty,  the  lease  will  be  void.    As  an  instance 
of  the  first  rule  may  be  quoted  the  case  of  Lewson  v. 
Figot(z) ;  where,  under  a  power  to  make  leases  of 
certain  lands,  reserving  ifid.  for  eveiy  Cheshire  acre, 
a  lease  was  made  of  all  the  lands,  ^  reserving  all  the 
rent  intended  to  be  reserved,''  and  the  lease  was  de- 
termined  to  be  valid :  because,  Lord  Chancellor  Cow. 
per  observed,  there  was  an  absolute  mathematical  cer- 
tainty, than  which  nothing  can  be  more  certain :  the 
very  power  provided  it  should  be  so ;  at  least  i^d.  for 
every  Chesliire  acre(a).   It  was  only  necessary  there- 
fore  to  compute  the  number  of  acres  in  order  to  fix 
the  rent(ft) ;  and  in  a  recent  case,  where  a  tenant  for 
life,  with  a  power  of  leasing,  contracted  to  grant  a 
lease  at  the  yearly  rent  of  seven  poundis  for  every 
acre  the  lands,  upon  a  proper  survey  to  be  had,  should 
appear  to  contain,  and  so  in  proportion  for  every  les- 
ser  quantity  than  an  acre;  the  uncertainty  of  the  rent 
was  objected  against  the  performance  of  the  agree- 
ment,  but  Lord  Redesdale  said  that  he  did  not  think 
it  uncertain,  for  it  was  capable  of  being  reduced*  to  a 
certainty  j  and  it  was  a  common  form  of  reserving  the 


(z)  3  Cka.  Rep.  61,  cited.  the  power   does  not  appear  im 

(a)  See  2  Cha.  Rep.  76.  have  required  the  reserration  of 

(b)  And  see  Audlcy  v.  Audley,    any  rent 
2  Cha.  Rep»  8d;  but  note,  there  - 
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rent  in  the  country  Wbere  the  land  was  situated.  Eveiy 
executory  contract  must  contain  this  species  of  unoer^ 
tainty ;  but  if  it  contains  all  that  leads  to  future  certuA- 
ty,  he  took  it  to  be  sufficient ;  and  he  accordingly  d^ 
creed  a  specific  performance  of  the  contract(c). 

The  second  rule  is  exemplified  in  the  great  case  of 
Orby  V.  Mohun((/),  where  the  power  was  tognmt 
leases  of  all  lands  anciently  demised  nt  the  ancient 
rents,  and  of  the  other  lands  at  the  best  rents  tint 
could  be  gotten.  The  power  was  exerdsed  by  two 
leases,  by  one  of  which  all  the  lands  not  ancienflylet 
were  demised,  reserving  thereon  "  the  best  improved 
rents''  and  by  the  other,  oK  the  lands  within  the  power 
were  let,  reserving  the  ^'ancient  and  accustmuMt 
refits ;''  so  that  instead  of  specifying  the  sums  to  be 
l}aid  as  rent,  the  words  of  the  power  were  repeated. 
The  cause  was  heard  before  Lord  Keeper  Cowper,as. 
sifited  by  the  two  chiefs,  Holt  and  Trevor. 

They  unanimously  agreed  that  the  lease  was  void 
a?  to  the  demesnes,  because  the  remainder  man  coald 
not  possibly  tell  what  to  demand  under  the  reservation 
of  the  bed  improved  rents. 

But  as  to  the  lands  anciently  demised,  Lord  (Md 
J.  Holt  held  that  the  rent  was  certain  enough,  and  the 
lease  good.  It  must  be  admitted,  he  said,  that  a  power 
to  lease,  reserving  the  ancient  rent^  is  a  certain  power, 
and  \^ell  enough  to  be  understood  what  it  is,  and 
what  it  means ;  and  why,  he  asked,  shall  tfie  same 
words  that  create  and  reduce  the  power  to  a  sufficient 


(c)  Shannon    v.   Bradstreet,  1     Cha.   257;  2   Freem.   291;  be« 
Scho.  &  Lef.  52.  reported  in  3  Cha.  Rep.  5^. 

(d)  2  Vem.  531.  542,   Preci 
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certainty  when  turaed  into  a  lease,  render  it  uncer- 
tain ?  The  same  certainty  that  is  in  the  power  is  car- 
lied  over  into  the  lease,  which  is  the  execution  of  it ; 
but  neither  in  the  one  or  the  other  is  it  mentioned  what 
the  old  rent  is,  but  that  may  be  averred,  and  that  is 
certain  which  may  be  made  certain.  But  the  Lord 
Keeper  and  Lord  C.  J.  Trevor  were  of  opinion  that 
the  rent,  even  as  to  the  lands  anciently  demised,  was 
not  certain,  and  that  therefore  the  lease  was  void. 
They  argued,  that  as  the  intent  of  the  settlement  was(^) 
that  the  tenant  for  life  in  possession  might  lease,  so  it 
was  on  the  other  hand  that  the  revenue  should  not  be 
diminished,  but  the  ancient  rent  at  least  reserved,  and 
in  such  beneficial  manner  as  might  with  certainty,  and 
without  any  difficulty,  be  recovered  ;  and  for  that  rea- 
son it  was  provided  that  there  should  be  a  counterpart 
of  the  lease^  that  it  might  be  better  known  what  the 
rent  was,  and  how  to  recover  it.  If  the  rent  had  been 
mentioned  in  the  lease,  there,  if  the  tenant  had  refused 
to  pay  it^  the  proof  would  have  been  turned  upon  the 
tenant  to  show  the  rent  in  his  lease  was  not  the  an- 
cient rent ;  and  if  he  should  do  so  it  would  make  his 
lease  void.  But  as  the  lease  was  contrived,  the  remain- 
der-man might  be  baffled  aiid  nonsuited  twenty  times 
before  he  could  declare  or  avow  in  certain  for  the  rent 
payable  in  the  lease ;  and  yet  the  tenant  still  holds  the 
land,  and  doth  not  prove  his  own  lease  void,  as  must 
have  been  done  in  the  other  case.  Where  there  is  a 
power  of  leasing  in  general  words,  as  reserving  the  an- 
cient rent,  in  the  execution  of  the  power  which  is  to 
be  explained  and  made  certain,  the  rule  cerium  est 

(e)  2  Vern.  543,  544. 

4  N 
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quod  cerium  reddi  potest  is  to  be  understood  of  a  rcfe- 
rence  to  that  which  is  absolutely  certain,  to  former  let- 
ters patent  or  the  lilce :  but  this  is  rather  a  delegating 
the  power  of  leasing  to  the  plaintiff,  than  an  execution 
of  the  power,  and  is  the  first  attempt  of  the  kind ;  and 
it  is  a  good  rule,  that  what  never  has  been  ought  ne?er 
to  be ;  and  therefore  they  adjudged  the  lease  to  be 
void,  and  this  decree  was  confirmed  in  the  House  of 
Lords(/). 

Where  the  rent  is  required  to  be  reserved  at  parti- 
cular days,  it  must  of  course  be  reserved  accor^ngly, 
but  where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly,  or  half 
yearly(^).  It  seems  clear  that  the  rent  cannot  be  re- 
served after  the  day  appointed(A) ;  nor,  as  it  should 
seem,  before  the  day,  as  that  would  have  a  tendency 
to  benefit  the  tenant  for  life  at  the  expense  of  the  re- 
mainder-man(i). 

It  is  perfectly  clear  that  several  demises  may  be 
comprised  in  one  deed,  although  very  subtle  distnic- 
tions  are  talcen  between  what  are^  and  what  are  not, 
distinct  reservations  so  as  to  constitute  several  leases. 
It  frequently  happens  that  lands  comprised  in  a  power 
are  demised  in  the  same  lease  with  lands  not  oompriaed 
in  the  power ;  or  lands  are  demised,  as  to  some  of 
which  the  power  is  duly  complied  with,  and  as  to 
others,  it  is  not :  and  in  these  cases  the  validity  of  Ae 

(/)   3  Bro.  P.  C.    248,  ndin.  730;  6   Rep-  38,  a.     See    BaH 

Duchess  of  Hamilton    i^.    Mor-  of  Cardigan  v.    Montagu,   A^ 

daunt,  and  see  Owen  r.  Thomas,  No.  IQ. 

reported  Cro.  Car.  94;   3   Keb.  {h)   See  Ludlow  o*  Beckwitiw 

380,  cited.  Al.  90. 

{g)  Campbell  v.  Leach,  Ambl.  (t)  Ft(/ew/>ra,p.  613. 
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lease  depends  upon  the  quantum  of  the  rent  reserved, 
and  the  mode  of  the  reservation. 

The  first  question  arose  in  How  and  Whitfiel(](A:)  ; 
the  ancient  rent  was  required  to  be  reserved,  which 
amounted  to  six  shiUings  per  annum,  and  by  the  plead* 
ings  it  appeared  that  the  lands  within  the  power  inter 
alia^  were  demised,  reserving  proindeslx  shillings  per 
annum ;  and  the  Court  thought  it  might  be  intended 
that  the  inter  alia  might  comprehend  nothing  but  such 
things  out  of  which  a  rent  could  not  be  reserved,  and 
then  the  mx  shUUngs  were  reserved  only  for  the  five 
acres  (the  land  comprised  in  the.  power.)  However, 
the  proinde  might  reasonably  be  referred  only  to  the 
five  acres,  and  not  the  inter  alia ;  and  that  a  distinct 
reservation  of  six  shillings  might  be  for  five  acres  ;  and 
judgment  was  given  accordingly.  Thus  the  case  is  re- 
ported  in  Ventris;  but  even  on  that  statement  the 
Court  does  not  appear  to  have  decided,  what  it  would 
have  been  difficult  to  do,  that  a  lease  of  lands  com- 
prised in  the  power,  with  other  lands,  yielding  therefore 
a  single  rent,  sufficient  only  for  the  lands  in  the  power, 
should  be  held  to  issue  out  of  them  only.  The  Court 
appears  merely  to  have  taken  advantage  of  the  plead- 
ing, and  to  have  intended  that  there  was  a  distinct  re- 
servation of  the  six  shillings  for  the  lands  comprised  in 
the  power,  which  certainly  would  have  been  valid ; 
and  moreover  it  appears  from  Jones's  report  of  the 
case,  and  he  was  one  of  the  Judges  before  whom  the 
cause  was  heard,  that  the  Court  thought  the  objection 
good,  but  the  defendant  perceiving  that  the  opinion  of 
the  Court  was  against  him  on  another,  which  was  the 

(t)  1  Ventr.  339;  2  Jo.  110;     Cardigan    r.     Montague,    App. 
£  Show.   6r;   and   see   Earl   of    No.  10.    <  . 
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grand  point  in  the  cause,  consented,  upon  paymrat  of 
costs,  that  judgment  should  be  given  for  the  pbintiflr. 
With  this  Shower's  report  agrees ;  and  Jones  is  there 
made  to  say,  that  '^proinde''  was  the  nfHWt  comineQ 
and  general  word  used  in  leases  for  aU  the  things  de- 
mised. 

In  a  case  like  that  of  How  and  Whitfield  it  would 
not  be  possible,  under  any  construction,  to  support  the 
lease.  If,  for  instance,  the  reversions  of  the  several 
estates  were  afterwards  to  descend  to  different  persons, 
there  must  be  an  apportionment  of  the  rent,  and  then 
sufficient  would  not  be  left  to  satisfy  the  terms  of  the 
power.  There  is  no  sound  principle  upon  which  it  can 
be  contended  that  the  whole  rent  is  reserved  in  res- 
pect  only  of  the  land  within  the  power. 

The  great  case  of  the  Earl  of  Cardigan  r.  Man- 
tagu(/),  went  a  step  farther.  It  appeared  that  lands 
comprised  in  the  power,  and  lands  excepted  out  of  the 
power  were  demised  by  one  lease  at  an  entire  rerd, 
and  the  lease  was  deemed  invalid,  and  not  warranted 
by  the  power :  and  it  does  not  appear  to  have  been 
thought  necessary  to  inquire  whether  upon  an  appor- 
tionment the  rent  payable  in  respect  of  the  lands  com- 
prised  in  the  power  would  be  sufficient.  It  seems  to 
have  been  thought  that  the  difficulty  under  which  the 
remainder-man  would  labour  in  this  respect  was  of 
itself  a  fatal  objection  to  the  lease. 

In  a  recent  case,  a  lease  by  tenant  in  twl  of  the  en- 
tailed lands,  with  leaseholds  intermixed  at  an  entire 
rent,  was  held  void  for  the  whole(m).    But  this  cer- 


(/)    App.  No.  10  (3)  (5)  and        (m)  fUes  v.  Philip,  1  Wight.  69. 

see  (2) 
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tainly  could  not  be  supported ;  and  the  point  has  been 
otherwise  decided  in  a  later  case,  where  lands,  of 
which  a  person  was  seised  in  fee,  and  also  lands  over 
which  he  had  a  power  of  leasing,  were  comprised  in 
one  lease  at  an  entire  rent*  The  lease,  as  to  the  lands 
sut^ect  to  the  power  was  void,  but  it  was  determined 
that  the  lease  remained  good  as  to  the  fee-simple  lands, 
atid  that  the  rent  should  be  apportioned(f2). 

The  other  point  arose  in  the  case  of  Orby  v.  Mo- 
faun(o),  but  it  was  unnecessary  to  decide  it.  Lands  an- 
ciently and  lands  not  anciently  demised,  were  all  de* 
mised  by  one  lease,  reserving  therefore  "  t?ie  ancient 
rents ;''  and  supposing  the  reservation  good,  consider, 
ed  abstractedly,  the  question  was  whether  the  lease  was 
not  bad,  on  the  ground  that  it  comprised  the  lands  not 
anciently  demised.  In  support  of  the  lease,  it  was  ar- 
gued  that  the  rent  issuing  out  of  all  must  be  appor* 
tioned,  and  so  it  would  be  in  nature  of  several  leases 
in  construction  of  law,  because  reddendo  singida  sin- 
gulis,  the  ancient  rents  shall  be  construed  to  be  reserv- 
ed for  the  lands  anciently  let ;  and  no  rent  being  re- 
served for  the  lands  not  ancientiv  demised,  it  is  void 
as  to  them.  But  Lord  C.  J.  Trevor  expressed  a  con- 
trary opinion,  and  placed  much  weight  on  the  word 
"  therefore"  in  the  reservation.  He  however  declined 
delivering  an  absolute  opinion  on  the  point,  as  he  went 
upon  another  reason(p).  Lord  Keeper  Cowper  also 
thought  the  lease  bad  on  the  ground  of  the  reserva- 
tion{q).  But  Lord  Chief  Justice  Holt  maintained  strongly 


(n)  Doe  r.  Meyler,  2  Mau.  and        (o)  3  Ch.  Rep.  56,  supra,  p.  6l6i 
Selw.  276 ;  see  Coxe  v.  Day,  13        (p)  3  Ch.  Rep.  58.  59. 
East,  1 18, 3d  point.  (7)  Ibid.  78,  79. 
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the  coatrary  opinion ;  he  insisted  that  the  reseirafion 
was  several ;  for  that  which  was  not  anciently  demised 
will  not  hurt  the  other,  but  must  fall  to  the  ground;  and 
the  contrary  opinion,  he  said,  was  contrary  to  all  the 
rules  of  law ;  and  as  to  the  word  therefore^  he  dearly 
proved  that  however  joint  words  are,  yet  they  shall  be 
taken  severally  where  they  have  a  distinct  sulgect  mat- 
ter to  work  upon(r). 

Lord  Chief  Justice  Holt's  opinion  appears  to  be  sup- 
ported by  the  case  of  Campbell  v.  Leach  (s) ;  there 
opened  and  unopened  mines  were  demised  by  one 
deed,  reserving  generally  a  certain  proportion  of  tiie 
produce.  The  Master  of  the  Rolls  held  that  the  power 
did  not  authorize  a  demise  of  tlie  unopened  mines,  and 
the  lease  being  of  opened  and  unopened  miiie^,  the 
whde  was  void.  Upon  the  appeal,  it  was  ar^ed  not 
to  be  like  the  case  where  two  things  are  granted  v^ich 
are  inseparable,  and  the  one  is  out  of  the  power,  and 
the  other  within  it,  in  such  case  the  lease  might  be  void 
as  to  both.  But  here  the  opened  and  unopened  mines 
were  separate,  and  the  rent  reserved  was  not  a  gross 
sum  for  the  whole,  but  a  proportion  of  the  profits  of 
each  mine ;  and  the  Court  accordin^y  over-ruled  the 
objection. 

In  a  recent  case,  where  lands  not  within  a  power  to 
lease,  reserving  the  ancient  rents,  were  demised,  with 
lands  subject  to  the  power,  at  the  ancient  rent  for  the 
latter,  the  lease  was  held  void  for  the  whole(*). 

The  cases  seem  to  establish  this  principle ;  where, 
as  in  How  v.  Whitfield,  and  the  Earl  of  Cardigan  v. 


(r)  3  Cha-  Rep.  68,  69.  (t)  Doc  v.  Rendle,  3  Maa.  & 

(«)  Ambl.  740,  Vide  supra.  Selw.  99. 
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Montagu,  an  entire  gross  sum  is  reserved  generally, 
and  part  of  the  lands  is  not  comprised  in  the  power, 
or  being  comprised  in  the  power  is  not  duly  demised, 
the  power  is  badly  executed,  although  the  rent  upon 
an  apportionment  would  be  sufficient  for  both  estates. 
But  where,  as  in  Campbell  v.  Leach,  a  rent  is  reserved 
according  to  the  quantity  or  produce,  as  the  tenth  of 
the  produce  of  every  mine,  or  40s.  an  acre,  or  the  like, 
there,  although  the  demise  is  joint  in  terms,  and  part  is 
not  well  demised,  or  not  comprised  in  the  power,  yet 
it  shall  hold  good  as  to  the  lands  comprised  in  the 
power,  and  duly  demised.  It  might  perhaps,  have  ori- 
ginally  been  contended,  that  if  a  gross  rent  were  re- 
served  for  both  estates,  and  upon  an  apportionment,  the 
proper  rent  would  still  be  payable  for  the  lands  within 
the  power,  and  duly  demised  in  other  respects,  the 
lease  would  be  good.  But  according  to  the  authori- 
ties it  seems  to  be  sufficient  to  impeach  the  lease,  that 
it  contains  lands  not  comprised  in  the  power,  and  that 
an  entire  rent  is  reserved  in  respect  of  both  the  estates, 
although,  perhaps,  this  cannot  be  treated  as  a  general 
rule  admitting  of  no  exceptions.  Suppose  an  estate  to 
be  held  in  undivided  moieties,  and  the  same  person  to 
be  seised  in  fee  of  one  moiety,  and  tenant  for  life,  with 
a  power  of  leasing,  of  the  other ;  and  suppose  him  to 
make  a  lease  of  the  entirety  at  an  entire  gross  rent,  it 
seems  that  upon  his  death  the  rent  would  go  according 
to  his  several  interests  in  the  land,  that  is,  one  moiety 
wkh  the  settled  portion  of  the  estate,  and  the  other 
moiety  with  the  unsettled ;  and  that  if  the  rent  were 
sufficient  in  amount  the  power  would  be  well  executed. 
In  none  of  the  cases  hitherto  considered  was  there 
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a  distinct  reservation  of  a  particular  sum  in  respect  ef 
the  lands  comprised  in  the  power ;  where  there  is 
such  a  reservation  that  constitutes  a  several  demise, 
and  no  objection  can  be  raised  to  the  execotion  of  the 
power(w). 

In  powers  of  leasing  it  is  usual  to  express  that  tbe 
rent  reserved  shall  be  incident  to  and  go  along  vrith 
the  reversion  and  inheritance  of  the  estate  demised ; 
and  in  well-drawn  leases  under  powers  the  rent  is  ac- 
cordingly reserved  to  the  tenant  for  life,  and  after  his 
decease  to  the  person  or  persons  who  shall  for  the  time 
being  be  entitled  to  the  reversion  and  inheritance  of 
the  premises  under  the  instrument  creating  the  power. 
But  it  is  well  established,  that  a  reservation  to  the  ten- 
ant for  life,  exercising  the  power,  "  his  heirs  and  as* 
signs,''  is  a  good  reservation  ;  for  those  words  mean 
of  necessity  the  person  to  whom  the  inheritance  shall 
go ;  the  vvords  can  have  no  other  meaning(x).  It  U 
not  unusual  to  reserve  rent  generally  during:  the  term 
without  saying  to  whom ;  and  in  Whitlock's  case  it  Wiis 
agreed  that  this  was  the  most  clear  and  sure  way,  and 
the  law  will  make  the  distribution.  However,  all  the 
three  several  ways,  viz.  to  the  tenant  for  life  and  per- 
sons in  remainder ;  to  the  tennat  for  life,  his  heirs  and 
assigns,  and  generally  during  the  term,  are  good  enough 
and  effectual  in  law. 

Before  closing  this  section,  we  may  recal  to  our  re 
membrance  the  case  of  Talbot  v.  Tipper,  where,  as  wc 


(t4)  For  what  amounts  to  a  sevc-        (x)  Whitlock's  case,  8  Rep.  69, 

ral  reservation,  see  Knight's  case,  b.;  Hotlej  v.  Scot,  Loflfl,  3 1 6,  and 

5  Rep.  54,  b ;  and  see  Doe  v.  Ren-  see    Dnugl.    572 ;    Campbell    t. 

die,  3  Matt.  &  Selw.  99.  Leach,  Ambl.  74a 
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have  seen,  under  a  power  ^^  to  lease  with  or  with- 
out fine,  and  rendering  such  rents  and  services  as  the 
donee  should  think  fit,"  it  was  determined  that  no 
rent  whatever  need  be  reserved(y). 

(y)  Vide  supra,  p.  459. 


Section  V. 

OF  THE  COVENANTS  AND  CONDITIONS  TO  BE 
OBSERVED. 

In  the  usual  power  of  leasing,  besides  the  reserva- 
tion of  the  best  rent,  it  is  generally  required  that  the 
lessee  covenant  for  payment  of  the  rent ;  that  a  clause 
be  mserted  for  re-entry  in  default  of  payment ;  that 
the  lessee  be  not  made  dispunishable  of  waste;  and  that 
he  execute  a  counterpart  of  the  lease,  and  if  any  of 
these  conditions  be  not  complied  with  the  lease  will 
be  void. 

It  should  never  be  stEAed  generally  that  a  clause  of 
re-entry  shall  be  contained  in  the  lease,  but  it  should 
be  expressly  stated  how  many  days  the  rent  must  be 
in  arrear :  the  usual  period  is  twenty-one  days.  It 
seems  however  that  a  reasonable  time  may  be  inserted, 
although  the  power  is  general  on  this  head.  In  the  case 
of  Jones  V.  Verney(a)  this  was  done,  and  no  objection 
appears  to  have  been  made  on  that  8;round,,  although 
the  case  was  much  considered.  IfrJeed,  if  such  an  ob. 
jection  were  to  prevail,  it  would  invalidate  nine -tenths 
of  all  the  leases  in  the  kingdom  granted  under  powers. 

(a)  Wffleg,  169. 
4  O 
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In  the  case  of  Hotley  v.  8cot(&),  the  power  reqrfr- 
ed  the  insertion  in  the  leases  of  a  clause  of  reentry 
on  non-payment  of  the  rent  for  twenty-one  days.  A 
lease  was  made  with  a  power  of  re-entry  in  case  the 
rent  should  be  behind  for  twenty-one  days,  harnng  been 
lawfutty  demanded  or  no  sufficient  distress.  ^In  support 
of  the  lease,  it  was  argued  that  nothing  was  added  but 
what  came  in  by  force  of  law,  or  followed  upon  a  de- 
ficiency of  the  vague  and  not  sufficiently  explicit  words 
of  the  power.  Is  not  rent  it  was  aaked,  always  to  be 
demanded  before  a  distress  becomes  liable,  or  a  for- 
feiture  incurred  ?  And  as  to  the  other,  if  there  be  a  suf- 
ficient distress,  what  then  ?  The  rent  will  be  recovered 
without  re-entry ;  and,  neither  in  reason,  equity,  or 
conscience,  could  there  be  any  other  intent  of  the  on- 
ginal  power.  And  Lord  Mansfield  said,  that  as  to  de- 
mand, a  clause  of  re-entry  was  required  as  a  security 
for  rent :  demand  is  requisite  both  by  common  law 
and  statute :  a  clause  of  re-entry  will  never  be  allow- 
ed to  operate  further  than  as  a  security  for  rent. 

Lord  Mansfield,  however,  does  not  appear  to  have 
adverted  to  the  condition  as  to  the  want  of  a  suffideot 
distress,  which  was  perhaps,  the  most  difficult  part  of 
the  case :  if  the  remainder-man  should  re-enter  for  non- 
payment  of  rent,  he  might  be  turned  round,  unless  he 
had  searched  every  corner  for  a  sufficient  di8tress(e). 
Such  a  condition  therefore  is  a  serious  restraint  on 
him,  not  authorized  by  the  power;  and  it  may  be 
thought  to  be  still  doubtfiil  whether  such  a  lease  could 
be  supported. 

(6)  Lofft,  316. 

(c)  See  Rees  v.  King,  For.  Excheq.  Rep.  19. 
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Snce  these  observations  were  written,  the  point  has 
been  decided  against  the  validity  of  the  lease ;  but  the 
case  before  Lord  Mansfield  was  not  referred  to(rf). 

In  the  latter  case  of  Doe  v.  Smith(^),  in  a  strict  set- 
tlement, there  was  the  following  power  of  lea^ng: 
"  Provided  always,  and  it  is  hereby  further  declared 
and  agreed  by  both  the  said  parties  to  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the  said 
George  Venables  Vernon  the  younger,  and  Louisa  Bar- 
bara Mansel,his  intended  wife,  from  time  to  time  during 
their  respective  lives,  when  and  as  they  shall  respec- 
tively be  in  possession  of  or  entitled  to  the  perception 
of  the  rents  and  profits  of  the  manor,  messuages,  ^c. 
5jc.,  so  limited  to  them  for  their  respective  lives  as 
aforesaid,  by  indenture  or  indentures  under  their  re- 
spective hands  and  seals,  attested  by  two  or  more  cre- 
dible veitnesses,  to  demise,  lease,  or  grant  such  part 
or  parts  of  the  said  manor,  messuages,  £;c.,  £^c.,  or 
parts  or  shftres  thereof,  whereof  they  shall  be  in  pos- 
session or  entitled  to  the  perception  of  the  rents  and 
profits  as  aforesaid,  as  now  are  leased  for  life  or  lives, 
or  for  years  determinable  on  the  dropping  of  a  life  or 
lives,  to  any  person  or  persons  in  possession  or  rever- 
sion for  one,  two,  or  three  lives,  or  for  any  number 
of  years  determinable  on  the  dropping  of  one,  two,  or 
three  lives."  Then  follow  the  restrictive  clauses, 
amongst  which  are  the  following,  "So  as  in  every  such 
lease  for  life  or  lives,  fi^c.  there  be  reserved  and  made 
payable,  during  the  continuance  of  the  estates  and 
interests  thereby  to  be  demised,  the  ancient  and  accus- 
tomed  yearly  rents,  duties,  ^c,  or  more,  or  as  great, 

(d)    Coxcr.  Day,  13  East,  118;        (e)  1  Brod.  &  Bing.  97. 
see  Doe  v.  Mejler,  2  Man.   & 
Selw.  276, 
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or  beneficial  rents,  duties,  £^.,  as  now  are  or  at  the 
time  of  demiring  were,  reserved;"  and  dien  ibUowB 
the  clause  on  which  the  question  in  the  cause  mmij 
depends,  ^  And  so  as  there  be  contained  in  every  sadi 
lease  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved."    Then  follow  other  reatric- 
tions  which  need  not  be  noticed.  Immediately  follow. 
ing  this  power  is  another  power,  which  it  is  necessary 
to  advert  to  particularly,  the  former  power  relates  oidy 
to  lands  then  let  for  lives,  or  for  years  determinable  on 
lives.    The  second  power  runs  thus,  ^  And  also  by  in- 
denture,  £^c.  to  demise  all  or  any  of  the  said  roanor, 
messuages,  £^c.  Tor  any  term  or  numt>er  of  years  ^ 
solute,  not  exceeding  twenty-one  years,  in  possession, 
^c«,  so  as  upon  every  such  lease  there  be  reserved  as 
much  or  as  great  and  beneficial  yearly  and  other  rente 
as  now  are  paid,  or  the  best  and  most  improted  yearly 
rent,  5jc.,  without  taking  any  fine,  ^c/*    This  power 
concludes  with  this  restriction,  ^^And  so  as  in  every  such 
lease  for  any  term  of  years  absolute  respectively,  there 
be  contained  a  clause  of  re-entry,  in  case  the  rent  or 
rents  thereupon  to  be  reserved,  be  behind  or  unpaid 
by  the  space  of  twenty-eight  days  after  the  time  there- 
by respectively  appointed  fdr  payment  thereof."  Mr. 
Vernon  was  tenant  for  life,  and  the  premises  in 
question   had  been  let  for  years  determinable   on 
lives;  and  he,  on  the  6th  of  September,  1803,  made 
the  lease  in  question,  which  Is  steted,  and  appears 
to  contain  a  proviso  or  power  (f  re-entry ^^   "if  it 
shall  happen  that  the  rent  of  St.,  and  every  or  any 
Of  the  duties,  services,  ijc.,  shall  be  behind  or  un- 
paid in  part  or  in  all,  by  the  space  of  fifteen  days 
next  over  or   after  the  times  whereat  or  wherein 
the  same  ought  to  be  paid,  £^.,  and  no  sufficient  As^ 
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tress  or  distresses  can  or  may  be  bad  and  taken  upon 
the  said  premises,  whereby  the  same,  and  aU  arrear* 
ages  thereof  (if  any  be)  nwy  be  fully  raised,  levied,  and 
paid."  Hiis  lease  doses  with  a  general  dause,  that 
if  any  default  shall  be  made  in  ttie  payment  or  perform- 
ance of  all  or  any  of  the  resenrations,  covenants,  or 
agreements  before  contained,  it  shall  be  lawful  for  the 
lessors,  their  heirs  or  assigns,  to  re-enter.  The  rent, 
duties,  reservations  and  payments,  were  the  ancient 
and  accustomed,  and  the  usuid  and  accustomed  form 
of  leases  of  the  estate  contained  in  the  sud  marriage 
settlement  for  lives  or  years  determinable  on  Uves,  as 
well  prior  as  subsequent  to  that  settlement,  was,  with 
a  conditional  proviso  of  re-entry  similar  to  that  in  the 
said  indenture  of  lease. 

It  was  held  by  the  Court  of  King's  Bench  that  the 
power  was  duly  executed.  In  the  Court  of  Exchequer 
Chamber,  €rarrow,  B.,  Wood,  B.,  and  Graham,  B., 
were  of  opinion  with  the  ^ledsion  in  the  King's 
Bench  ,*  but  Burrough,  J.,  Park,  J.,  Richards,  C.  B., 
and  Dallas,  C.  J.,  were  of  a  contrary  opimon.  Each 
side  relied  on  the  lease  for  twenty*one  years  bdng  re- 
quired to  be  made  with  a  clause  of  re-entry  in  case  the 
rent  should  be  behind  twenty-dght  days.  On  the  one 
hand  it  was  used  as  evidence  that  the  term  in  the  first 
power  was  left  to  the  discretion  of  the  <k>nee :  on  the 
other,  that  the  power  of  re^nti7  under  the  first  dause 
was  to  be  immediate.  The  case  stands  for  judgment  in 
the  House  of  Lords  upon  an  appeal,  and  it  appears  pro- 
bable that  the  judgment  in  the  Exchequer  Chamber 
will  be  reversed.(l) 

[(I)  The  Hoote  of  Lords  revertcil  the  judment  of  tbv  Exebeqaer  Chamber,  und  •firm- 
ed tlM  jadgmcot  of  the  Ckmrt  of  Kiogl  BeuoE,  oq  tho  ISth^  Maj»  1821.  Smith  t.  Doe,  dem. 
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If,  contrary  to  the  clause,  that  the  lessee  be  not  made 
dispaoisbable  of  waste,  he  be  empowered  to  work  un- 
opened mines  (/),  fell  trees,  or  do  any  other  act  which 
amounts  to  waste,  the  lease  will  be  void,  unless  indeed 
in  the  case  of  a  building-lease,  where  it  should  seem 
the  clause  would  be  deemed  repugnant  to  the  power 
itself,  and  the  lessee  might  pull  down  old  buildingB, 
ijc.  in  order  to  erect  new  oues(g). 

Where  a  counterpart  is  required  to  be  executed  the 
lessee  should  obtain  a  memorandum  of  its  execution 
and  delivery  to  the  lessor,  to  be  indorsed  on  the  leascj 
and  signed  by  the  lessor,  for  the  counterpart  itself  is 
of  course  delivered  to  the  lessor,  and,  if  it  should  be 
lost  or  suppressed,  the  lessee  would  be  in  danger  of 
losing  the  estate  unless  he  could  prove  the  execution 
of  it.  Besides,  without  this  precaution,  a  purchaser 
from  the  lessee  cannot  be  satisfied  that  the  power  was 
duly  executed,  for  the  lessor  may  refuse  to  discover 
whether  a  counterpart  was  executed. 

In  the  case  of  Taylor  v.  Horde  (A),  where  the  pow- 
er required  the  best  rent  to  be  reserved,  payable  dur- 
ing  the  term,  but  was  silent  as  to  any  covenant  for  pay- 
ment of  rent,  clause  of  re-entry,  or  counterpart,  and  a 
lease  was  executed  in  which  none  ef  these  thin^  were 
observed,  Lord  Mansfield  considered  the  lease  void, 
because  it  was  merely  nominal,  and  not  executed  by 
the  lessees ;  but  he  proceeded  to  consider  the  effect  of 
the  omission.  He  said,  that(i)  as  to  the  rent  reserved, 

(f)  Campbell  v.  Leach,  Ambl.        (A)  1  Burr.  60. 
740.  (i)  Ibid.  125. 

(g)  See     Jones     v.     Vernej, 
W^illes,  16^. 

Earlof  Jersey  etal,    8  Brod.  &  Bing.  474.  See  also  the  very  reeent  deoiiioii  to  the  JCaif't 
£ench  in  the  oaie  of  Hoe  dem.  JEarlitf  Sfirewsbury  t.  fVUfient  5  Barn,  h  AM.  Rep.  d6Jw 
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the  power  requires  "  the  best  rent  that  can  he  reason* 
ably  got,  to  be  reserved  payable  during  the  term." 
There  is  no  covenant  for  payment.  Under  a  mere  re- 
servation  it  could  not  be  payable  till  entry ;  and  there- 
fore in  fact  might  never  be  papable  during  the  term. 
As  to  the  remedy,  there  being  no  covenant  to  pay  the 
rent,  the  lease  might  be  assigned  to  a  succession  of 
beggars.  There  being  no  clause  of  re-entry,  the  ground 
might  lie  unoccupied  without  any  or  not  sufficient  dis- 
tress upon  it,  so  that  the  remainder-man  could  neither 
have  his  rent  nor  his  land,  ^rhere  is  no  counterpart ; 
an  unusual  omission,  and  very  prejudicial.  Therefore 
the  lease  could  not  hine  been  supported  if  it  had  been 
executed  by  the  lessees^  which  is  not  the  case.  Every 
fraudulent  unfair  execution  of  such  a  power,  in  respect 
of  those  in  remainder,  is  void  at  law. 

It  should  seem,  therefore,  that  the  circumstances 
usually  made  requisite  in  powers  of  leasing  must  be 
considered  as  implied,  although  not  expressly  required. 

Where  the  power  does  not  require  any  particular 
covenants  to  be  contained  in  the  lease,  it  is  no  objection 
to  a  lease  under  the  power,  that  it  does  not  contain  the 
same  covenants  as  were  inserted  in  the  former  leases, 
if  they  are  upon  the  whole  equally  beneficial  as  the 
former.  To  impeach  the  lease,  the  ground  must  be, 
that  the  new  covenants  are  a  fraud  on  the  power,  by 
lessening  the  value  of  the  reservation(Ar). 

Sometimes  a  power  expressly  requires  the  leases  to 
contain  usual,  or  usual  and  reasonable  covenants,  or 
the  like ;  and  in  these  cases,  unless  the  covenants  con- 

(Ar)  Goodtitle  v.  FunucaD,  DougL  565 ;  see  Earl  of  Cardigan  v.  Monta- 
gu, App.  No  10. 
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tained  in  the  former  leases  are  inserted  io  the  new 
leases,  they  cannot  be  Mistained ;  as,  iiHiere  covenants 
to  repair;  to  grind  com  at  the  lessor's  mill ;  not  to  cat 
or  fell  coppices,  and  underwoods ;  not  to  put  any  catde 
into  the  cop[nces,  and  the  Uke,  were  contained  in  the 
<4d  leases,  but  not  in  the  new  ones  granted  under  a 
power  reqmring  (as  it  was  held)  the  accustomed  co- 
venants to  be  entered  idto,  ttie  new  leases  were  deem- 
ed invalid,  on  the  ground  that  these  covenants  did,  m 
their  nature  tend  to  the  preservation,  management, 
and  improvement  of  the  premises  demised,  and  were, 
for  that  reason,  for  the  benefit,  advantage,  and  security, 
not  only  of  the  immediate  lessor,  but  tikewise  of  aH 
persons  daiming  after  him(/). 

In  Jones  v.  Verney(m),  a  power  to  grant  bofldiqg 
leases  required  the  leases  to  contain  ^  the  usual  and 
reasonaUe  covenants/  A  lease  was  made,  and  the 
lessee  covenanted  to  keep  the  old  messuage  and  binld- 
ings  on  the  land  in  repair,  and  to  repair  such  other  mef- 
wages  or  buildings  as  should^  during  the  term^  be  btiiU 
on  the  premises.  The  Court,  upon  tiie  whole,  thought 
that  this  was  not  a  building  lease  under  the  power;  and 
Lord  Chief  Justice  Willes  said  that  ^  a  reasoruMe  eo* 
venant  in  a  building-lease  must  certainly  be  meant  of 
a  covenant  to  build ;  but  there  was  none  such  in  tins 
lease." 

In  the  case  of  Doe  v.  Sandham(n),  usual  and  rea- 
sonable covenants  were  also  required,  and  in  the  lease 


(/)  Sard  of  Cardigan  v.  Mon-        (n)  1  Term.  Rep.  705,  tvpra  p. 
taga,  App.  10,  (4)  (7)  (8).  371,  and  see  12  East,  309. 

(m)  Willes,  169. 
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the  ksBor  covenanted  that  in  case  of  fire,  fy^.  he,  or 
the  person  for  the  time  being  entitled  to  the  freehold, 
should  rebuild,  or  in  default  thereof  the  tenant  mi^t 
quit  the  premises,  and  be  dischai^ged  froni  payment  of 
the  rent  The  jury  found  the  covenant  to  be  an  unu* 
mjud  and  unheard  of  eoDenant  on  the  part  of  the  lessor, 
and  the  lease  was  accordiogly  determined  to  be  voUl 
both  at  law  and  in  equity. 

But  if  the  best  rent  is  reserved,  and  the  covenants 
are  the  usual  ones,  a  covenant  by  the  lessor  to  do  part 
of  the  repairs,  and  in  casa  of  n^ect,  a  power  to  the 
lessee  to  do  them,  and  deduct  the  expense  out  of  the 
rent,  is  valid,  and  does  not  affect  the  validity  of  the 
lease(o). 

The  construction  is  the  same  upon  any  word  tanta- 
mount to  the  word  ^^  covenants/'  as  ^  boons,''  or  the 
like.  This  was  decided  in  tiie  case  of  the  Earl  of 
Cardigan  v.  Montagu(jE^).  The  words  in  the  power 
were,  ^'  reserving  ancient,  usual,  and  accustomed  rents, 
boons^  heriots  and  services/'  And  it  was  determined 
that  the  covenants  formerly  entered  into  were  boons, 
and  that  therefore  leases  granted  under  the  power,  in 
which  the  usual  covenants  were  omitted,  could  not  be 
supported.  The  principle  Lord  Chancellor  Hard- 
wicke  rested  upon  was,  that  the  estate  roust  come  to 
the  remainder-man  in  as  beneficial  a  manner  as  an- 
cient owners  held  it. 

The  omission  of  a  proper  covenant  avoids,  we  have 
seen,  the  whole  lease.  In  Doe  and  Sandham(9),it  waa 

(o)  Doe  t;.  Bettison,  18  East,         (p)  App.  No.  10. 
305.  (q)  Fiden^fra. 
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argued  that  the  introduction  of  an  improper  covenaDt, 
although  it  imported  to  bind  the  freehold,  was  merdj 
void,  and  ought  not  to  affect  the  validity  of  the  kase, 
but  Mr.  Justice  Buller  observed,  that  this  argument, 
if  it  proved  any  thing,  proved  this,  that  no  lease  exe- 
cuted under  a  power  could  be  bad  except  from  tbc 
omission  of  some  covenant  required;  because  eadi 
covenant  which  is  contrary  to  that  power  might  be  re- 
jected, but  that  would  be  contrary  to  all  the  adjudged 
cases  on  the  subject.  The  lease  must  be  taken,  good 
or  bad,  on  the  face  of  it.  Now,  where  the  lease  on 
the  face  of  it  imports  to  bind  the  reversion  as  well  as 
the  tenant  for  life,  inasmuch  as  the  tenant  for  life  has 
exceeded  Iiis  power,  the  lease  cannot  bind  the  re- 
version, and  is  therefore  void. 

If  a  proper  covenant  be  omitted,  the  lease  cannot  be 
supported,  because  the  lessee  has,  of  his  own  accord, 
done  that  which  he  ought  to  have  covenanted  to  do : 
quod  initio  non  valet^  tractu  temporis  non  anwalescH; 
therefore,  if  a  covenant  to  build  be  wrongfully  omitted, 
it  is  no  argument  in  favour  of  the  lease,  that  the  lessee 
has  actually  covered  the  estate  with  buildings(r). 

Where  usual  covenants  are  required,  they  must  be 
expressly  inserted:  a  lease,  with  a  clause  in  the  very 
words  of  the  deed,  would  not  be  good,  nor  could  it  be 
aided  by  any  special  verdict,  finding  what  the  usual 
covenants  are(5). 

It  remains  only  to  observe,  that  the  covenants  enter- 

(r)  JoncB  V.  Verncy,  Willes,        («)  Sec  3  Cha.  Rep.  76. 
169 ;  and  see  Cooper  v/  Denne, 
4  Bro.  C.  C.  80.    - 
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ed  into  by  the  lessee  with  the  donee  of  the  power,  his 
heirs  and  assigns,  will,  under  the  statute  of  Henry  the 
8th,  enure  to  the  remainder-man,  who  may  maintain 
an  action  on  them{t). 

(i)  Isherwood  v.  Oldknow,  3  Mau.  &  Selw.  S82.  S.  C.  MS. 
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Vaae  in  the  JMgn  cf  Henrt  Vllth  (a). 

This  case  first  came  on  in  the  i4th  Henry  YII.  and  is  the  last  case 
reported  in  thatjear.  In  the  Kine's-bench  the  case  was  such :  A  man 
had,  certain  feoflfees  in  his  land  to  nis  use,  and  made  his  will»  and  wills 
that  his  iands  shall  be  sold  after  the  death  of  one  w9.,  whom  he  willed 
to  have  the  profit  during  his  life ;  which  feoffees  have  enfeoffed  others 
to  the  use  to  perform  the  will  of  the  testator ;  and  if  the  second  feoflbes 
shall  sell  the  land  or  not,  that  was  the  matter,  Kings,  sembk,  tiiat  the 
second  feoffees  may  well  sell  the  land. 

This  case  came  on  again  in  Trinity  term,  in  the  15th  of  Henry  YII^ 
and  is  in  the  year-book,  fo.  lib.  A  man  enfeoffs  j9.  and  B.  upon  trus^ 
and  afterwards  he  makes  his  will,  and  recites  that  w9.  and  B.  were 
eeised  to  his  use,  and  that  his  will  is,  that  the  said  j9.  and  B.  should 
make  an  estate  to  his  wife  for  the  term  of  her  life,  and  the  remainder 
to  his  son  and  heir,  and  to  the  heirs  of  his  body  begotten.  And  if  the 
son  should  die  without  heirs  of  his  body,  then  his  will  was^  that  the 
aforesaid  feoffees  should  alien  the  said  land,  and  that  the  money  aris- 
ing thereby  should  be  distributed  for  his  soul.  Then  the  feoffor  died, 
and  the  feoffees  make  a  feoffment  over  to  the  same  use,  and  declare 
their  will  that  the  second  feoffees  shall  act  according  to  the  first  will, 
&c.  And  the  wife  dies,  and  the  son  of  the  first  feoffor  dies  without 
heir,  and  the  second  feoffees  alien  the  land  to  a  stranger  in  fee,  and  if 
this  alienation  was  good  or  not,  that  is  the  matter.  Per  Bede,  Justice. 
It  seems  to  me  that  the  second  feoffees  cannot  make  an  alienation  ac- 
cording to  the  will  of  the  first  feoffor ;  for  the  will  of  the  man  ought  to 
he  taken  according  to  the  intent  of  him  who  made  the  will,  and  accord- 
ing to  the  law  of  the  land  ;  for  if  a  man  makes  his  will,  that  the  land 
of  which  he  was  seised  shall  be  sold  and  aliened  to  /.  S.  after  his  death, 
&c.  and  then  dies  seised,  there  his  will  shall  not  be  performed,  because 
kiB  will  is  contrary  to  the  law  of  the  land,  to  make  a  will  of  land  oi' 
which  he  was  seised,  and  died  seised :  quodfuU  concesmm  per  Tremaile. 
And  so  if  a  man  has  feoffees  upon  confidence  in  his  land,  and  makes 
his  will,  that  one  /.  S.  shall  alien  his  land,  and  there  is  no  such  per* 

(fi)  ridefuprm.p.iO.  167.  172. 
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son  in  rerum  naturoy  there  his  will  is  void,  because  no  other  nan  can 
sell  that ;  and,  for  that  reason,  the  feoffees  shall  be  seised  to  the  use  of 
the  heir,  &c.  because  it  appears  by  the  will  that  no  other  man  diall  in- 
terfere with  the  alienation.  And  so  also  if  a  man  has  feoffees  in  bis 
land,  and  makes  his  will  that  /.  N.  shall  alien  the  land  ;  there,  if  /.  N. 
dies  without  heir,  his  executors  shall  not  alien,  because  that  b  not  war- 
ranted by  the  will ;  but  the  feoffees  shall  remain  seised  to  the  use  of 
the  heir  of  the  first  feoffor.  And  so  it  is  where  he  names  the  feofees 
from  the  first  in  the  will,  and  then  he  says,  the  aforesaid,  &c.  feolfees 
shall  alien  the  land  for  his  soul :  the  autnority  is  solely  given  to  then, 
and  their  executors  cannot  alien  this.  But  if  these  feoffees  make  a 
feoffment  over  to  the  same  use,  yet  the  first  feoffees  may  alien  the  land 
according  to  the  will  of  the  first  feoffor  imtodjtni  concessumper  Fhuux 
et  TremaUt.  And  also  the  second  feoffees  may  alien  tiie  land  by  the 
commandment  of  the  first  feoffees,  and  that  is  good,  for  it  is  the  sale, 
and  the  alienation  of  the  first  feoffees  in  law.  And  no  one  will  deny 
that  the  second  feoffees  cannot  alien  the  land  during  the  life  of  dw 
first  feoffees,  if  it  be  not  by  their  commandment ;  so  that  it  be,  in  fiict, 
their  alienation ;  and  by  consequence  no  more  can  they  sell  afiter  the 
decease  of  the  first  feoffees.  TremaUt  to  the  same  purpose.  And 
there  is  a  diversity  where  the  will  is,  that  the  alienation  shall  be  made 
to  a  person  certain ;  and  where  it  is  that  the  alienation  shall  be  made 

rnerally ;  for  if  the  will  was,  that  the  aforesaid  feoffees  alien  io  one 
51,  there,  if  they  make  a  feoffment  over  to  the  same  use,  jet  the  se- 
cond feoffees  shall  make  this  alienation,  for  there  is  in  a  manner  an  use 
to  /.  S.  quodfuit  concessum,  per  Rede  et  Fineux.  But  when  the  will  is, 
that  the  aforesaid  feoffees  shall  alien,  there  the  authority  is  solely  given 
to  them  :  for  if  his  will  was  that  his  executors  shall  alien  his  lands, 
although  they  refuse  to  alien,  yet  the  feoffees  cannot  alien.  80  if  his 
will  was,  that  the  feoffees  shall  alien,  and  they  will  not,  but  die,  yet 
the  executors  cannot  alien.  And  so  it  is  here.  Uneux^  Chief  Justice, 
to  the  same  purpose.  And  so  if  a  man  makes  not  a  will,  the  common 
law  makes  a  will  for  every  man,  as  to  his  lands  and  his  goods,  and 
that  is,  so  that  the  heir  shall  have  the  land,  and  the  ordinary  the  goods. 
But  if  a  man  is  desirous  that  his  land  shall  be  aliened  in  another  niao- 
ner  to  that  which  the  common  law  ordains,  then  the  common  law  sof- 
fers  him  to  make  his  will  of  them.  And  every  will  which  a  man  nakes 
ought  to  be  construed  and  taken  according  to  the  purport  of  the  words ; 
or  as  it  may  be  implied  and  understood  by  the  words  what  his  intent 
was.  Therefore  here,  when  he  recites  the  names  of  the  feolfees,  and 
then  says  that  the  aforesaid  feoffees  shall  alien,  &c.,  there  it  is  as  mod 
as  to  say  in  effect  that  no  other  shall  alien  except  them.  And  if  the 
will  was,  that  the  aforesaid  feoffees  should  alien  within  the  two  yean 
next  ensuing,  if  they  do  not  do  so  they  cannot  do  it  afterwards,  but  the 
heir  of  the  feoffor  snail  have  the  land  for  ever.  And  if  a  man  makes 
his  will  that  /.  S.  shall  have  his  land  in  perpeiuum  for  his  life,  there  by 
that  he  shall  only  have  it  during  his  life ;  tor  these  words  **  during  htt 
life,"  abridge  the  interest  given  before.  And  so  here,  when  he  says 
the  aforesaid  feoffees  shall  alien,  there  no  other  can  have  that  power 
but  only  them.  And  there  is  a  diversity  where  the  power  gmn  to  the 
feoffees  is  annexed  to  the  land,  and  where  not ;  for  if  the  will  be,  that 
the  aforesaid  feoffees  shall  make  an  estate  over  to  a  certain  person  for 


Digitized  by  CjOOQ IC 


APPENDIX.  039 

cettain  T^^^»  there,  if  they  make  feofiment  over  to  the  same  use,  the  ] 
first  feoffors  cannot  do  that,  for  that  power  is  a  thine  annexed  to  the 
land,  which  no  one  can  do  but  he  who  has  the  land.    But  here  the  will 
Tras,  that  the  aforessdd  feoffees  shall  alien  the  land,  &c.  and  that  inaj 
^nrell  be  done  after  the  feoffment  made  bj  themselves  to  the  use  ;  and 
therefore  their  power  is  not  determined  bj  their  feoffment.    And  if  a 
man  has  feoffees  upon  confidence  in  his  land,  and  makes  his  will  that 
his  feoffees  shall  alien  his  land,  to  pay  his  debts,  there  the  creditors 
sUall  compel  the  feoffees  to  alien,  &c,  quodfuU  concesaum  per  Rede  ei 
yyemaUe.    And  so  if  the  will  was,  that  a  stranger  shall  alien  this  land 
to  one  /.  S.  there  /.  S.  shall  compel  this  stranger  by  subpoena  to  alien 
this  land  to  him ;  and  the  feoffees  cannot  alien.    But  if  the  will  was, 
that  ^e  feoffees  shall  alien  his  lands  for  money  to  distribute,  &c.  (m 
plus  usim),  there  no  man  can  compel  them  to  make  an  alienation,  &c. ; 
for  no  one  is  damaged,  although  the  land  be  not  aliened,  &c.  and  so 
there  is  a  diversity,  quod  fuit  concessunu    And  if  a  man  has  feoffees 
upon  confidence,  and  makes  a  will  that  his  executors  shall  alien  his 
binds,  there  if  the  executors  renounce  administration  of  the  goods,  yet 
they  may  alien  the  land,  for  the  will  of  land  is  not  a  testamentary  mat- 
ter, nor  nave  the  executors  to  interfere  in  this  will,  except  so  far  as  a 
special  power  is  ^ven  to  them.    And  if  a  man  has  feoffees  in  his  land, 
and  makes  his  will  that  his  executors  shall  sell  his  land,  and  then  he 
dpes  not  make  executors,  there  the  ordinary  shall  not  meddle  with  the 
land  nor  the  administrator  neither,  for  the  ordinary  has  only  to  meddle 
with  testamentary  matters,  as  of  goods ;  and  consequently  no  more  can 
the  administrator,  who  is  but  his  deputy.    And,  therefore,  it  was  late- 
ly adjudged  in  the  Exchequer  Chamber  by  all  the  Judges  of  England, 
that  if  a  man  makes  a  will  of  his  lands,  that  his  executors  shall  sell  the 
land,  and  alien,  &c.  if  the  executors  renounce  administration  and  to  be 
executors,  there  neither  the  administrators  nor  the  ordinary  can  sell  or 
alien,  &c. ;  quod  nota.     Quod  fuit  concesaum  per  Rede  et  Tremaile,  for 
good  law.    And  if  a  man  makes  his  will  that  his  executors  shall  alien 
his  land,  widiout  naming  their  proper  names,  if  they  refuse  the  adminis- 
tration, and  to  be  executors,  yet  they  may  alien  the  land :  quod  fuit 
concesaum  per  Fineux  et  Tremaile  for  clear  law ;  Rede  non  dedixit.  And 
if  a  man  makes  his  will,  that  his  land  which  his  feoffees  have,  shall  be 
sold  and  aliened,  and  does  not  say  by  whom,  there  his  executors  shall 
alien  that,  and  not  the  feoffees,  per  Rede^  Tremaile,  et  Frowik,    Fineux 
said  nothing  to  this  this  day ;  but  the  day  before,  he  in  a  manner  affirm- 
ed this.     Gmiahy  said  that  the  feoffees  shall  alien  this,  for  they  have 
the  confidence  placed  in  them,  &c.    But  this  was  denied,  for  executors 
have  much  greater  confidence  placed  in  them  than  the  feoffees  have, 
for  the  money  to  arise  by  the  sale  of  the  executors  shall  be  assets  in 
their  hands,  and  therefore  they  shall  sell.    Fineux  Rede  et  Tremaile 
said,  that  if  a  man  makes  his  will  that  his  feoffees  shall  alien  his  land, 
before  the  alienation  the  heir  may  take  the  profits,  and  they  are  seised 
to  his  use :  and  if  an  alienation  be  not  made  ny  them,  the  heir  shall  have 
the  laud  for  ever. 
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No.  2. 


Mopw  T.  IMifM  (6). 

THIS  was  an  action  of  asnm^fii^  lyrought  by  die  plaintiff  againit 
tiie  defendant,  for  not  performinctiie  contract  for  tiie  porchaae  of  a 
estate  in  the  county  of  SuflfolL  ^*he  canse  was  tried  at  the  West- 
minster sittings,  in  Easter  term  1816,  before  the  Honourable  Mr.  Jus- 
tice Dallas,  when  a  verdict  was  found  for  the  nlaintiff,  subject  to  liie 
opinion  of  the  Court  of  Common  Pleas  on  the  foQowing  case : 

7th  and  Bik  March  irSS^BY  INDENTURES  of  Lease  and  Re* 
lease,  bearing  date  respectively  the  7th  and  8th  March,  1788,  being  ar- 
ticles executed  previously  to  the  marriajg;e  of  Miss  Katberine  Cime 
with  Edward  Bouverie,  Esq.  then  a  minor.  It  was,  (amonnt  ofter 
tiiingB,)  agreed,  that  certain  manors  and  freehold  estates  at  Boi^hali 
and  WickenhalU  and  elsewhere,  in  the  county  of  Suffolk,  of  whicb  Miss 
Castle  was  seised  in  fee-simple,  should  be  conveyed  by  her  to  John 
Thomas  Batt  and  Everard  Fawkener,  Bsars.  their  heirs  and  aasigas, 
to  the  uses  following :  To  the  intent  that  Miss  Castie,  during  thejoint 
lives  of  herself  and  Mrs.  Bouverie,  might  receive  an  annuity  of  500f. 
by  way  of  pin-money ;  remainder  to  the  use  of  Frederick  Bobinson  and 
John  Crewe,  for  ninetjr-nine  years,  for  securing  it;  remainder  to  the 
use  of  Edward  Bouverie,  for  fife ;  remainder  to  the  use  of  John  Tho- 
mas Batt  and  Everard  Fawkener,  and  their  heirs,  duiii^  his  life,  in 
trust  to  preserve  contingent  remainders ;  remainder  to  the  use  of  tiit 
said  Katnerine  Castie,  ror  life ;  remainder  to  the  use  of  the  same  tms- 
tees,  their  heirs  and  assigns,  during  the  life  of  Miss  Castie,  in  trust  to 
preserve,  &c ;  remainder  to  the  use  of  Edward  Vincent  and  John  Blake, 
tor  500  years,  for  securing  portions  for  the  younger  children  of  the  mar- 
riage;  remainder  to  the  use  of  the  first  and  other  sons  of  the  intended 
marriafi^  beverally  according  to  seniority,  in  tail-male ;  remainder  to  the 
use  of  Edward  Vincent  and  John  Blake,  their  executors,  &c.  fiu-  600 
years,  for  raising  additional  portions  for  dau^tors,  in  case  of  fiulore  of 
issue  male;  remainder  to  such  uses  as  Kathenne  Castie  should iqipoint; 
remainder  to  the  use  of  Katiierine  Castie,  in  fee.  ^  And  it  was  «nd 
is  further  agreed,  that  in  the  said  intonded  settiement  there  shall  be 
contained  a  power  for  the  said  John  Thomas  Batt  and  Ev^raid  Faw- 
kener, or  the  survivor  of  them,  or  the  heirs  or  assigns  of  sudi  survivor, 
with  the  consent  and  anprobation  of  the  said  Edwuti  Bouverie  the  son, 
and  Katherine  Castie  nis  intonded  wife,  or  of  the  survivor  of  Aem,  to 
be  testified  in  manner  last  herein  before  directed ;"  [viz.  by  any  deed 
or  deeds,  writing  or  writings,  under  their  hands  and  seals,  or  his  or  her 
hand  and  seali  to  be  eixecuted  in  the  presence  of,  and  to  be  attested  in 
the  presence  of,  two  or  more  credible  witoesses]  *<  from  time  to  time  ts 
V  sell  or  exchange  all  or  any  nairt  of  the  mancM^,  hereditomento,  and  pre- 

mises, in  the  said  county  or  Suflblk,  so  agreed  to  be  settied  and  limitai 
as  aforesaid,  and  all  or  any  part  oi  the  hereditaments  and  premises  seto 

W  FI*M^,p.S5.S68. 
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|>e  purchased  by  and  with  the  capital  of  the  said  trust  funds  and  secu- 
rities, so  as  that  the  money  to  arise  from  the  sale  thereof  be  laid  out  and 
invested  in  the  purchase  of,  and  that  the  exchange  be  made  for,  ma- 
nors, freehold  messuaees,  lands,  and  hereditaments,  and  copyhold  or 
leasehold  ihessuages,  lands,  or  hereditaments,  which  may  lie  near  to 
or  be  intermixed  with,  or  be  proper  and  convenient  to  be  held  and  en-  ^ 
joyed  with  the  freehold  hereditaments  and  premises  so  to  be  purchased 
or  taken  in  exchange,  but  so  as  that  the  copyhold  and  leasehold  here- 
ditaments and  premises,  to  be  so  purchased  or  taken  in  exchani^e  as 
aforesaid  do  not  exceed  one  fifth  part  of  the  value  of  the  entire  here- 
ditaments or  premises  to  be  so  purchased  or  taken  in  exchange,  and 
80  as  all  the  hereditaments  and  premises  so  to  be  purchased  and  taken 
in  exchange  be  immediately  thereupon  conveyed,  settled,  limited,  and 
assured  to  the  same  uses,  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  as  the  hereditaments  and  premises  which  shall  be  so 
respectively  sold  or  exchanged  as  aforesaid  are  by  tlie  said  intended 
settlement  to  be  limited  and  settled  as  aforesaid :  And  that  there 
should  be  inserted  in  the  said  intended  settlement  such  or  the  like 
clauses  or  provisos  for  the  indemnity  of  the  purchaser  or  purchasers. 
And  for  empowering  the  said  trustees,  with  such  consent  as  aforesaid, 
to  lay  out  and  invest  the  monies  to  arise  by  such  sale  or  sales  of  all  or 
any  of  the  said  hereditaments  and  premises  in  or  upon  some  of  the 
public  stocks  or  funds,  of  government  or  real  securities,  and  for  apply- 
ing the  interest  or  dividends  to  arise  therefrom,  from  time  to  time,  as 
were  thereinbefore  agreed  to  be  inserted  in  the  said  intended  settle- 
ment, concerning  the  monies  to  arise  from  the  sale  of  Mr.  Bt)iiverie's 
Northamptonshire  estates,  which  clauses  are  in  the  words  tolhnviUg: 
•*  And  that  it  shall  by  the  said  intended  settlement  be  likewise  provi- 
ded and  declared,  that  the  receipts  or  receipt  of  the  trustees  or  trus- 
tee for  the  time  being,  who  shall  be  so  empowered  to  make  such  sale 
or  exchange  as  aforesaid,  for  the  monies  for  which  the  same  shall  be  so 
sold,  shall  be  a  good  and  sufficient  discharge  or  discharges  to  the  pur- 
chaser or  purchasers  of  the  hereditaments  and  premises  to  be  so  sold  as 
aforesaid;  and  that  such  purchaser  or  purchasers,  or  his,  her,  or  their  heirs, 
executors,  administrators,  or  assigns,  shall  not  afterwards  be  answerable 
or  accountable  for  any  sum  or  sums  of  money  which  in  such  receipt  or 
receipts  shall  be  expressed  to  be  received,  nor  for  any  loss,  misappli- 
cation, or  non-application  of  the  same,  or  any  part  thereof;  and  that 
the  said  trustees,  so  making  such  sale  under  or  by  virtue  of  the  said 
power,  shall  by  and  with  the  privity  and  consent  of  the  said  Edward 
Bouverie  the  father,  and  Edward  Bouverie  the  son,  or  of  the  survivor 
of  them,  testified  by  any  writing  or  writings  under  their  hands,  or  un- 
der his  hand,  in  the  mean  time,  and  until  a  proper  purchase  or  proper 
purchases  can  be  found  wherein  to  invest  the  same,  lay  out  and  invest 
the  monies  to  arise  from  such  sale  or  sales  in  the  public  stocks  or  funds, 
or  in  or  upon  governn^nt  or  real  securities,  and  shall  from  time  to 
time  pay  tne  interest  or  dividends  thereof  to  the  person  or  persons  who 
for  the  time  being  would  be  entitled  to  the  rents  and  profits  of  the  lands 
and  hereditaments  so  to  be  purchased  as  aforesaid,  in  case  such  pur- 
chases were  then  actually  made."  AND  IT  IS  WITNESSED,  that 
the  said  Ratherine  Castle  did  grant  and  release  the  said  manors  and 
I>ereditament8  to  the  said  John  Thomas  Batt  and  Everard  Fawkener, 
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to  the  use  of  herself  until  the  marriage,  and  then  to  the  use  of  sud  Bttt 
and  Fawkener,  their  heirs  and  assigns,  upon  trust,  that  when  said  Rd- 
vard  BouTerie  ^who  was  then  a  minor)  snould  make  the  setdemeiit  of 
his  estates  therein  agreed  upon,  to  convey  and  settle  said  hereditanhents 
to  the  uses,  &c.  before  stated.  And  in  the  said  Indenture  of  Release 
is  contained  the  usual  power  of  appointing  new  trustees,  to  be  exerds- 
ed  by  Mr.  and  Mrs.  Bouverie,  by  any  writing  under  their  hands  and 
seals,  attested  by  two  witnesses. 

21st  and  22d  November,  1788.— BY  INDENTURES  of  Lease  and 
Release,  bearing  date  respectively  the  21st  and  22d  November,  1788, 
(being  the  settlement  executed  in  pursuance  of  the  articles,  and  after 
the  marriage,. between  Mr.  Bouverie  and  Katherine  then  his  wife),  Mr. 
Bouverie  duly  conveyed  his  estates  to  such  uses  as  were  agreed  upon 
by  the  articles  ;  And  in  consideration  thereof  Batt  and  Fawkener,  the 
trustees  of  Mrs.  Bouverie,  and  the  consent  of  Mr.  and  Mrs.  Bouverie, 
conveyed  her  said  estates  at  Rougham  and  Wickenhall,  and  elsewhere 
in  Suftblk,  to  Elboro  Woodcock,  and  his  heirs,  to  such  uses  as  were 
agreed  upon  by  the  articles,  and  as  are  hereinbefore  set  forth.  And  in 
the  said  Indenture  of  Release  of  the  22d  of  November,  1788,  are  con- 
tained the  following  powers  of  sale  and  exchange,  to  be  exercised  over 
Mrs.  Bouverie's  property,  viz.  "  Provided  also,  and  it  is  hereby  agreed 
and  declared  by  ana  between  the  parties  to  these  presents,  that  it  shaQ 
and  may  be  lawful  to  and  for  the  said  John  Thomas  Batt  and  Bverard 
Fawkener,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  sur- 
vivor, with  the  consent  and  approbation  of  the  said  Edward  Bouverie 
the  son,  and  Katherine  his  wile,  or  of  the  survivor  of  them,  to  be  testi- 
fied in  manner  last  hereinbefore  directed ;"  [viz.  by  any  deed  or  deeds, 
writing  or  writings,  under  their  hands  and  seals,  or  his  or  her  hand 
and  seal,  to  be  executed  in  the  presence  of,  and  to  be  attested  by,  two 
or  more  credible  witnesses],  '*  from  time  to  time,  to  sell  or  exchange 
all  or  any  part  of  the  manors,  hereditaments,  and  premises,  in  the  said 
county  of  Suffolk,  in  and  by  these  presents  settled  and  limited  as  afore- 
said, and  all  or  any  part  of  the  hereditaments  and  premises  so  to  be 
purchased  by  and  with  the  capital  of  the  said  trust-funds  and  secari- 
ties,  so  as  that  the  money  to  arise  from  the  sale  thereof  be  laid  OMt 
and  invested  in  the  purchase  of,  and  that  the  exchange  be  nuuie  /br, 
manors,  freehold  messuages,  lands  and  hereditaments,  and  copyhold 
or  leasehold  messuages,  lands,  or  hereditaments,  which  may  be  near  to 
or  be  intermixed  with,  or  be  proper  and  convenient  to  be  held  and  en- 
joyed with,  the  freehold  hereditaments  and  premises  so  to  be  purcha- 
sed or  taken  in  exchange ;  but  so  as  that  the  copyhold  or  leasehold 
hereditaments  and  premises  so  to  be  purchased  or  taken  in  exchange 
as  aforesaid,  do  not  exceed  on  fifth  part  of  the  value  of  the  entire  here^ 
ditaments  or  premises  to  be  so  purchased  or  taken  in  exchange,  so  is 
all  the  hereditaments  and  premises  so  to  be  purchased  and  taken  in 
exchange  be  immediately  thereupon  conveyed,  settled,  limited,  and  as- 
sured to  the  same  uses,  upon  the  same  trusts,  and  for  the  same  intenta 
and  purposes,  as  the  hereaitaments  and  premises  which  shidl  be  so  res- 
pectively sold  or  exchanged  as  aforesaid  are  in  and  by  these  preseBts 
limited  and  settled  as  aforesaid.  And  it  is  hereby  declared  and  agreed, 
that  when  and  as  the  before-mentioned  hereditaments  and  premises^ 
or  any  part  thereof,  shall  be  sold  for  a  valuable  consideration  in  money; 
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the  receipt  or  receipts  of  the  said  John  Thomas  Batt  and  Everard 
Fawkener,  or  of  the  survivor  of  them,  or  of  the  esecutors,  administra- 
tors, or  assigns  of  such  survivor,  or  of  the  trustee  or  trustees  to  be  by 
virtue  of  these  presents  substituted  in  their  or  any  of  their  place  or 
stead,  for  all  or  any  part  of  the  monies  to  arise  from  such  sale  or  salet^ 
shall  be  a  good  and  effectual  dischai^e  or  discharges  to  the  purchaser 
or  purchasers,  and  his,  her  or  their  heirs,  executors,  administrators  and 
assigns,  for  such  sum  or  sums  of  money  as  in  such  receipt  or  receipts 
shall  be  expressed  to  be  received,  and  he,  she  or  they  shall  not  afters- 
wards  be  obliged  to  see  to  the  application  thereof  or  be  answerable  or 
accountable  ^r  any  loss,  mis -application,  or  non-application  of  the 
same,  or  any  part  tliereof.  Provided  also,  that  it  shall  and  may  be 
lawful  to  and  for  the  said  trustees  and  trustee  for  the  time  being,  from 
time  to  time,  by  and  with  such  consent  as  aforesaid,  and  to  be  testified 
in  manner  aforesaid,  to  lay  out  and  invest  the  monies  to  arise  by  such 
sale  or  sales  of  all  or  any  of  the  said  hereditaments  and  premisjcs,  in 
or  upon  some  of  the  public  stocks  or  funds,  or  upon  ffovernment  or  real 
securities ;  and  it  is  hereby  agreed  and  declared,  wat  the  interest  or 
dividends  to  arise  therefrom,  from  time  to  time,  shall  be  paid  to  the 
person  or  persons  for  the  time  being  who  would  be  entitled  to  the  rents 
and  profits  of  the  lands  and  hereditaments  so  directed  to  be  purchased 
as  aforesaid,  in  case  the  same  were  then  actually  purchased."  And 
in  the  said  Indenture  of  Release  is  contained  a  power  of  appointing 
new  trustees,  as  prescribed  by  the  articles. 

Ist  and  2d  March,  1804.«-By  deeds  of  the  1st  and  2d  March,  1804, 
Mr.  and  Mrs.  Bouverie,  in  pursuance  of  their  power,  duly  appointed 
Robert  Blake,  Esq.,  to  be  a  trustee  in  the  room  of  Mr.  Fawkener,  who 
was  then  dead. 

dd  and  4th  Marchy  1804. — And  by  the  same  Indentures,  and  by  In- 
dentures of  Lease  and  Release  of  the  3d  and  4th  March,  1804,  all 
the  trust-estates  were  duly  conveyed  to  Mr.  Batt  and  Mr.  Blake,  and 
their  heirs,  to  the  uses,  upon  the  trusts,  &c.  of  the  settlement  of  No* 
vember,  1788. 

28th  and  29th  Jxme,  1811. — By  Indentures  of  Lease  and  Release, 
bearing  date  respectively  the  28th  and  29th  June,  1811,  the  Release 
made  between  the  said  Edward  Bouverie,  of  the  first  part,  Everard 
William  Bouverie,  his  eldest  son,  by  Katlierne  his  wife,  of  the  second 
part,  William  Ain^e,  of  the  third  part,  and  Richard  White,  of  the  fourtii 
part  After  reciting  {inter  alia),  that  Mr.  Bouverie  and  his  son  were 
desirous  of  destroying  the  estates-tail  created  by  the  settlement  of 
1788,  and  all  remainders  i^nd  reversions  expectant  or  depending  on  the 
said  estates-tail,  and  of  settling  the  estates  therein  comprised,  subject 
to  the  estates  then  existing  therein,  previous  to  the  estate-tail  of  the 
said  Everard  William  Bouverie,  to  the  uses  after  mentioned,  IT  IS 
WITNESSED,  that  for  barring  the  estate-tail,  &c.  the  said  Edwanl 
Bouverie  did  grant,  release,  and  confirm  to  the  said  William  Ainge, 
and  his  heirs,  during  the  joint  lives  of  the  said  Edward  Bouverie  and 
William  Ainge,  (amonst  inany  others,)  tlie  said  estates  at  Rougham 
and  Wickenhall,  and  elsewhere,  in  the  county  of  Suffolk,  To  hold  to 
said  William  Ainge  and  his  heirs,  during  such  joint  lives  ;  to  the  in- 
tent that  the  said  William  Ainge  might  become  tenant  to  the  prceeipe 
in  two  recoveries,  in  which  said  Richard  White  was  to  be  demaiidiuit> 
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and  the  said  Everard  William  Bouverie,  vouchee.  AND  it  vas  tWra* 
by  agreed,  that  the  recoveries,  when  suffered,  should  enure  "Tothc 
several  uses  which  under  and  by  virtue  of  the  said  Indentures  of  Lease 
and  Release  of  the  twenty-first  and  twenty-second  days  of  Novenber, 
1788  were,  immediately  previously  to  the  sealing  and  delivery  of  the  la- 
denture  now  in  recital,  or  the  Lease  for  a  year,  on  whidi  the  sane  is 
grounded,  subsisting,  or  capable  of  taking  effect  in  tiie  said  heredita- 
ments, antecedent  to  the  uses  by  the  aforesaid  Indenture  of  the  twen- 
ty-second day  of  November,  1788,  limited  to  the  first  and  other  sou  of 
the  said  Edward  Bouverie,  by  the  said  Katherine  his  wife,  sevo«Ilj  aii^ 
successively,  according  to  their  respective  seniorities,  in  tail  male  :■  AND 
to  tlie  further  use,  that  all  and  singular  the  trusts,  powers,  exemptioiw 
and  privileges,  upon  or  to  the*several  uses  chai]^,  annexed,  refatin^ 
collateral  or  limited,  to  any  person  or  persons  seised  of  or  entitled  to  the 
same,  might  still  accompanjr  the  saicf  several  uses,  and  be  vested  in. 
and  belong  to,  and  be  exercised  by,  the  persons  seis^ed  of  or  entitled 
to  the  same  uses,  or  in  whom  the  same  powers  were  vested.  To  and 
for  the  end,  intent,  and  purpose,  and  so  that  the  said  sevml  uses, 
trusts,  powers,  exemptions,  and  privileges,  might,  by  the  Indeature  now 
in  recital,  and  the  recoveries  to  be  suffered  in  pursuance  thereof,  be,  to 
all  intents,  effects,  constructions,  and  purposes,  established  or  continu- 
ed, and  corroborated  or  confirmeid.  And  after  the  expiration,  or  soon- 
er determination  of  the  said  several  uses,  and  in  the  mean  time  sabfect 
thereto,  and  subject  to  the  several  powers,  and  to  the  uses  or  estates 
to  be  created  thereby,  To  such  uses,  upon  such  trusts,  &c  as  the  said 
Edward  Bouverie  and  Everard  William  Bouverie  should,  by  any  deed 
or  writing,  to  be  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  witnesses,  appoint,  and  in  default  of  such  appointment,  to  the 
use  of  the  said  Everard  William  Bouverie  in  tail  male,  remainder  to 
the  use  of  the  said  Edward  Bouverie  in  fee." 

Trinitv  Term  51st  Geo.  III.^ln  Trinity  Term  the  fifty-first  of 
George  the  Third,  recoveries  were  duly  suffered,  in  pursuance  of  the 
last-mentioned  Indentures  of  Lesse  and  Release,  in  which  the  said 
Everard  William  Boverie  was  vouched  and  vouched  over. 

20th  and  21st  December,  181  Id — ^By  Indentures  of  Lease  and  Re- 
lease, bearing  date  respectively  the  20th  and  21st  of  December,  1811, 
the  release  beinff  between  the  said  Edward  Bouverie  of  the  first  part, 
the  said  Everard  William  Bouverie,  of  the  second  part,  the  said  John 
Thomas  Batt  and  Robert  Blake  of  the  third  part,  the  Reverend  JcAin 
B')?i'erie  of  the  fourth  part,  Henry  Bouverie,  esquire,  and  the  said 
W  illiam  Ainge,  of  the  fifth  part,  tlie  Honourable  Phillip  Pleydell  Bou- 
verie, and  John  Dorrien,  esquire,  (trustees  duly  appointed  in  the  room 
of  Edward  Vincent  and  John  Blake,  both  deceased,  formerly  trustees 
acting  under  the  said  Indenture  of  Settlement  of  the  22d  November, 
1788)  of  the  sixth  part,  and  the  Right  Honourable  John,  then  Lord 
Crewe  (at  the  date  of  the  same  settlement  called  John  Crewe,  esquire, 
and  which  said  John,  then  Lord  Crewe,  had  survived  the  said  Frederick 
Robinson,  his  co-trustee,  named  in  same  settlement,)  of  the  seventh 
part ;  Reciting  (infer  alia)  said  Indentures  of  Lease  and  Release  of  the 
2l8t  and  22d  of  November,  1788,  and  28th  and  29th  of  June  1811: 
And  also  reciting,  that  the  said  Edward  Bouverie  and  Everard  Wil- 
liam Bouverie  were  severally  desirous  of  limiting  and  settling  the  said 
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seteral  tnanora  and  oilterliereditatntnts  comprised  in  and  conv^ed  bj 
ihe  said  Indentare  of  Release  of  the  29th  of  June  then  last,  and  said 
recovery  suffered  in  pursuance*  thereof,  to  the  uses  after  declared  con* 
ceming  same :  IT  IS  WITNESSED,  That,  pursuant  to  and  in  exe- 
cution of  the  power  and  authority  to  the  saia  Edward  Bouverie  and 
Everard  William  Bouyerie,  for  tliat  purpose  given  by  the  said  Inden- 
ture of  Release  of  the  29th  of  June,  1811,  and  said  Tecovery,  and  of 
every  power  or  authority,  they,  the  said.  Edward  Bouverie  and  Everard 
William  Bouverie,  did,  by  tne  then  present  deed  or  instrument  in 
writing  duly  executed,  direct  and  appoint,  that  the  said  estates  at 
Rougham  and  Wickenhall,  and  elsewnere  in  Suffolk,  together  with 
divers  other  hereditaments,  should,  immediately  after  the  sealing  and 
dilivery  of  the  then  present  Indenture  (but  subject  and  without  preju- 
dice to  the  uses,  estates  and  powers,  in  and  by  the  same  Indenture  of 
Release  limited  and  raised,  or  established  and  confirmed  antecedently 
to  the  loint  power  of  appointment  thereby  given  and  reserved  to  the 
said  Eaward  Bouverie  and  Everard  William  Bouverie),  be  and  remain 
to  the  uses  and  upon  the  trusts  thereinafter  expressed  and  declared* 
AND  it  was  Witnessed,  that,  in  consideration  ot  lOs,  by  the  said  John 
Bouverie  paid  to  the  said  John  Thomas  Batt,  Robert  Blake,  Edward 
Bouverie,  and  Everard  William  Bouverie,  they  the  s&id  John  Thomas 
Batt,  and  Robert  Blake  (according  to  their  several  estates  and  interestii 
in  the  hereditaments  thereinafter  mentioned  to  be  thereby  released, 
and  so  far  as  they  respectively  could  or  ought  to  do  at  law  and  in  equi- 
ty, and  not  further  or  otherwise^  at  the  request  and  by  the  direction  of 
the  said  Edward  Bouverie,  and  Everard  William  Bouverie  (testified 
by  their  being  severally  parties  to  and  executing  the  now  stating  in- 
denture), did  bargain,  sell  and  release,  and  the  said  Edward  Bouverie 
and  Everard  William  Bouverie,  did  grant,  release,  and  confirm,  unto 
the  said  John  Bouverie  and  his  heirs.    All  and  singular  the  estates 
thereby  appointed  as  aforesaid.  To  hold  the  same  (but  subject  and 
without  prejudice,  as  appears  by  the  then  present  Indenture),  unto  the 
said  John  Bouverie,  his  neirs  and  assigns,  to  the  uses  after  declared : 
Declaration,  that,  as  well  the  limitation  or  appointment,  as  the  grant 
and  release  thereinbefore  contained,  shoula  severally  enure  to  the 
uses,  &c.  after  mentioned  (that  is  to  say\  as  to  all  the  manors  and  he- 
reditaments thereinbefore  appointed  ana  released,  except  such  part  or 
parts  thereof  as  was  or  were  formerly  the  estate  and  inheritance  of  the 
said  Catherine  Bouverie,  or  of  her  ancestors,  to  certain  uses  therein 
mentioned ;  and  as  to  such  of  the  said  manors  and  hereditaments, 
whereof  no   use   was   thereinbefore  declared   (being  the  estates  at 
Rougham  and  Wickenhall,  and  elsewhere,  in  Suffolk ;)  it  was  thereby 
declared,  that  tlie  said  appointment  and  release  should  enure  to  the 
following  uses,  viz.  to  the  intent  that  the  said  Katherine  Bouverie 
might,  during  the  joint  lives  of  herself  and  the  said  Edward  Bouverie, 
receive  thereout  the  annuity  of  300/.  provided  for  her  by  the  settlement 
of  1788,  and  also  mieht  have  and  enjoy  the  powers  and  remedies  by 
that  Indenture  provided  for  securing  the  payment  of  same ;  to  the  in- 
tent that  said  annuity,  and  said  powers  and  remedies,  might  be  pre- 
served and  continued,  corroborated  and  confirmed  ;  and  subject  there- 
to, To  the  use  of  the  said  John  Lord  Crewe  for  99  years,  to  commence 
from  the  date  of  the  said  Indenture  of  the  S2d  November,  1788,  by  way 
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of  continuatioD,  corrobaratioti,  and  confirmation  of  the  term  of  99  jeers 
thereby  limited,,  and  also  by  way  of  continuation,  &c.  of  the  trwUm 
thereby  declared  of  the  same  term,  remainder  to  the  use  of  the  laid 
Edward  Bouverie  and  his  assigns,  for  life,  9an8  waste,  remainAer  t» 
the  use  of  the  said  John  Thomas  Batt,  and  Robert  Blake,  and  their 
heirs,  during  his  life,  to  preserve  contingent  remainders,  remainder  U 
the  use  of  the  said  Katherine  Bouverie,  and  her  .assigns  &r  her  life, 
sans  waste,  by  way  of  corroboration  of  the  life-estate  hmited  to  her  by 
the  said  settlement  of  1788,  remainder  to  the  use  of  the  said  John 
Thomas  Batt,  and  Robert  Blake,  and  their  heirs,  durine  her  life,  to  |>re- 
«erve  contingent  remainders,  remainder  to  the  use  of  the  said  FmLip 
Pleydell  Bouvene,  and  John  Dorrien,  their  executors,  &c  for  SOOrears, 
from  the  decease  of  the  survivor  of  said  Edward  Bouverie  and  iLathe- 
rine  his  wife,  by  way  of  continuation,  corroboration  and  confirmation 
of  the  term  of  500  ^ears,  limited  by  the  said  settlement  of  17&S,  and 
also  by  way  of  continuation,  &c.  of  the  trusts  thereby  declared  of  the 
same  term,  remainder  to  the  use  of  the  said  Everard  WilHam  Bouve* 
rie  and  his  assigns,  for  life,  sans  waste,  remainder  to  the  use  of  the 
said  John  Thomas  Batt  and  Robert  Blake,  and  their  heirs,  durine  hit 
life,  to  presene  contingent  remainders ;  remainder  to  the  nse  of  ti^ 
first  ana  other  sons  of  the  said  Everard  William  Bouverie,  sncceanve- 
ly  in  tail  male ;  with  divers  remainders  over  in  favour  of  Mr.  Bouve- 
ne's  younger  sons  and  daughters,  and  their  respective  isane,  in  strict 
settlement.  And  in  the  said  Indenture  is  contained  the  foUowing 
proviso :  <'  Provided  always,  and  it  is  hereby  agreed  and  declared,  by 
and  between  the  said  parties  to  these  presents,  that  it  shall  and  maj 
be  lawful  to  and  for  the  said  John  Thomas  Batt  and  Robert  Blake,  and 
the  survivor  of  them,  and  the  executors,  administrators  and  a^igna  of 
such  survivor,  at  an^  time  or  times  hereafter,  at  the  request  and  by 
the  direction  in  writing  of  the  said  Edward  Bouverie,  during  lua  life, 
and  after  his  decease,  then  at  the  request  and  by  the  direction  in  writ- 
ing of  any  nerson,  who  by  virtue  of  the  limitationg  hereinbefore  con- 
tained shall  be  tenant  for  life  in  possession  of  any  of  the  manors  and 
other  hereditaments  hereby  severally  limited  in  strict  settlement,  to 
dispose  of  and  convey,  either  by  way  of  absolute  sale,  or  in  exchange 
for,  or  in  lieu  of,  other  manors,  lands,  or  hereditaments,  to  be  sitaate 
somewhere  in  that  part  of  Great  Britain  called  England,  or  ia  the 
principality  of  Wales,  all  or  any  part  of  the  said  manors,  hereditanMnts, 
and  premises,  of  which  the  said  Edward  Bouverie,  or  such  other  per- 
son, shall  be  such  tenant  for  life  as  aforesaid,  and  the  inheritance  there- 
of, in  fee-simple,  to  any  person  or  persons  whomsoevr,  for  such  price 
or  prices  in  money,  or  for  such  equivalept  or  recompense  in  manors, 
lands,  and  hereditaments,  as  to  them  the  said  John  Thomas  Batt  and 
Robert  Blake,  or  the  survivor  of  them,  or  the  executors,  adnunistort, 
or  assigns  of  such  survivor,  shall  seem  reasonable :  And  that  for  the 
purpose  of  effectuating  such  dispositions  or  conveyances,  (but  not  for 
any  other  purpose,)  it  shall  and  may  be  lawful  to  and  for  the  said  John 
Thomas  Batt  and  Robert  Blake,  and  the  survivor  of  them,  and  the  exe- 
cutors, administrators,  or  assisns  of  such. survivor,  with  such  conaoit 
and  approbation,  and  so  testified  as  aforesaid,  by  any  deed  or  deeds^ 
instrument  or  instruments  in  writing,  sealed  and  delivered  by  them  or 
him  in  the  presence  of  and  attested  by  two  or  more  credible  witness- 
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e9»  absolutely  to  revoke,  determiiie,  and  make  void  all  and  every  or 
any  of  the  uses,  thists,  powers  and  provisoes  hereinbefore  limited,  de- 
clared and  expressed  of  or  concerning  the  said  hereditaments  and  pre- 
mises so  proposed  to  be  sold  or  conveyed  in  exchange  as  aforesida,  or 
any  part  or  parts  thereof  respectively ;  and  by  the  same  or  any  otlier 
deed  or  deeos,  instrument  ot  instruments  in  writing,  to  limit,  declare, 
direct  or  appoint  any  use  or  uses,  estate  or  estates,  trust  or  trusts  of 
l&e  said  p,emise8,  or  any  part  or  parts  thereof^  which  it  shall  be  thought 
necessary  or  expedient  to  limit,  declare,  direct  or  appoint,  in  order  to 
effectuate  such  sales,  dispositions  and  conveyances  as  aforesaid :  And 
also,  that  upon  any  such  exchange  as  aforesaid,  it  shall  and  may  be 
lawful  for  the  said  John  Thomas  natt  and  Robert  Blake,  and  the  sur- 
vivor of  them,  and  the  executors,  administrators  or  assigns  of  such  sur- 
vivor, to  give  or  receive  any  sum  or  sums  of  money,  by  way  of  equali- 
ty of  exchange  ;  and  also,  that  upon  pajrment  of  the  money  to  arise  by 
sale  of  the  said  premises,  or  any  part  thereof  respectively,  or  for  any 
money  to  be  paid  by  way  of  eqtiality  of  exchange,  or  any  part  thereof, 
it  shall  and  may  be  lawful  for  the  said  John  Thomas  Batt  and  Robert 
Blake,  and  the  survivor  of  them,  and  the  executors,  administrators  and 
assigns  of  such  survivor,  to  sien  and  give  receipts  for  the  money  for 
which  the  same  shall  be  so  sbld,  or  so  to  be  paid  by  way  of  equality  of 
exchange,  as  aforesaid,  and  that  such  receipts  shall  be  sufficient  dis- 
charges to  the  person  or  persons  paying  the  same  respectively,  for  the 
money  for  which  the  same  shall  be  so  given,  or  for  so  much  tnereof  as 
in  such  receipts  shall  be  acknowledged  or  expressed  to  be  received, 
and  that  the  person  or  persons  paying  the  same  respectively ;  his,  her 
or  their  heirs,  executors,  administrators  or  assigns,  shall  not  afterwards 
be  answerable  or  accountable  for  any  loss,  mis-application  or  non- 
application  of  such  monies,  or  be  in  any  wise  obliged  or  concerned  to 
see  to  the  application  thereof,  or  any  part  thereof  respectively."  With 
the  usual  direction  to  lay  out  the  sale  monies  in  the  purchase  of  lands 
to  be  settled  to  the  uses  before  named. 

6th  February,  1813. — ^By  articles  of  agreement  of  this  date  made  be- 
tween the  saia  Edward  Bouverie  of  the  one  part,  and  Robert  Roper, 
of  Wickenhall,  in  Suffolk,  gentleman,  ((he  plaintiff,)  of  the  other  part ; 
the  said  Edward  Bouverie  agreed  to  sell,  and  the  said  Robert  Koper 
agreed  to  purchase,  at  the  price  of  30,000/.,  the  manor  of  Wickenhall 
in  Suffolk,  and  the  messuage,  lands  and  hereditaments  called  Wicken- 
hall Farm,  and  the  inheritance  in  fee-simple,  and  possession  thereof, 
10,000/.,  part  of  the  purchase-money,  to  be  paid  on  the  execution  of 
the  conveyance,  and  the  residue  to  be  secured  by  mortage  of  the  pre- 
mises till  11th  October,  1815.  And  that  said  Edward  Bouverie  should, 
on  or  before  the  11th  October,  1813,  upon  receiving  said  10,000/.  and 
such  mortage,  execute  proper  conve^nces  of  the  said  estates  under 
a  good  title  unto  said  Robert  Roper,  his  heirs  and  assigns. 

11th  October,  1813.— The  said  Robert  Roper  paid  the  said  10,000/. 
to  Mr.  Bouverie's  trustees  upon  their  receipt,  but  took  no  conveyance. 

17th  January,  1816. — And  on  the  17th  January  1816  resold  the  es- 
tate by  auction  to  Mr.  Halifax  (the  defendant),  for  ^,0O0L,  (exclusive 
of  timber,  which  is  to  be  taken  at  a  valuation,)  the  defendant  paid  a 
deposit  to  the  auctioneer  of  3,000/.  The  defendant  has  not  complet- 
ed his  purchase,  in  consequence  of  objections  taken  by  his  consul  io 
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the  title,  on  the  point  now  reserved  for  the  opinion  of  the  Court ;  viz. 
Ist,  Whether  n  conveyance  to  a  purchaser,  under  the  power  of  sale 
dii^cted  to  be  reservea^by  the  articles  of  March,  1788,  and  the  power 
actuallv  reserved  bj  the  settlement  of  November,  1788,  would  be  sleet- 
ed if  the  purchase-money  should  not  be  laid  oat  and  the  lands  par- 
chased  therewith  settled  as  mentioned  id  the  said  artides  and  settle- 
ment? 2d,  Whether  the  power  of  sale  contained  in  the  settlement  of 
November,  1788,  was  destroyed  by  the  recovery  of  1811 ;  if  not,  3d, 
whether  the  power  was  not  released  and  at  an  end  by  the  settlement 
of  December,  181 1  ?  And,  if  not,  whether  a  sood  title  can  be  made  to 
the  defendant  by  the  pbdntiff,  and  Mr.  and  Mrs.  Boaverie,  and  their 
trustees,  under  an  exercise  of  the  power  of  sale  in  the  settlement  of 
November,  1788,  and  also  of  the  power  of  sale  contained  in  the  settle- 
ment of  December,  1811,  or  under  one  oi  those  powers  ? 

If  the  Court  shall  be  of  Ofnnion  that  a  good  title  can  be  so  made, 
then  the  verdict  is  to  be  entered  for  the  remainder  of  the  purchase- 
money,  viz.  17,00011 ;  if  not,  a  nonsuit  to  be  entered. 

The  Chief  Justice  delivered  the  opinion  of  the  Court* 

In  stating  the  case  his  Lordship  said,  "  By  the  operation  of  all  the 
deeds,  the  estates,  powers  and  trusts  created  by  the  original  deed  of 
1788,  are  excepted  out  of  the  deed  of  1811." 

He  then  proceeded  thus,  *'  It  is  to  be  noted  that  this  is  not  a  refe- 
rence to  the  Court,  whether  the  plaintiff  is  entitled  to  recover  gene- 
rally, but  of  certain  points  upon  which  it  is  agreed  that  the  caose  is  to 
depend ;  those  points  are  three  >— 

**  On  the  first  point  we  are  of  opinion,  that  a  conveyance  to  a  purcha- 
ser under  the  power  would  not  be  affected  by  the  event  mentioned  in 
the  question  ;  oecause  it  is  expressly  provided  that  the  receipt  of  the 
trustees  should  be  a  discharge  to  the  purchaser.  There  is  no  case  from 
vfiith  a  contranr  inference  can  be  drawn.  The  case  of  Doe  v.  Martin 
is  of  a  very  different  description  from  the  present ;  there  the  money 
was  to  be  paid  into  the  hands  of  trustees ;  and  it  was  agreed  that  tiie 
purchasers  should  not  be  bound  to  see  to  the  application  of  it;  but  the 
question  there  was,  whether  the  money  was  bond  fide  paid ;  there  was 
an  infant-trustee,  and  they  put  the  money  in  his  hands.  That  case  is 
wholly  unlike  the  present,  and  cannot  govern  this.  We  are  of  opinion, 
that  by  the  express  terms  of  the  deed,  provided  the  transactions  be  band 
Jide,  it  is  a  sufficient  discharge. 

*'  Secondly,  whether  the  power  of  sale,  in  the  settlement  of  1788,  is 
destroyed  by  the  recovery  of  1811  ? 

**  To  determine  this,  we  must  consider  the  nature  of  the  power  by 
.  whom,  and  for  whom,  it  is  to  be  exercised— By  trustees,  for  the  bene- 
fit of  those  who  take  under  the  settlement,  duefly  with  the  assent  of 
Mr.  and  Mrs.  B.  It  is  antecedent  to  the  estate-tail.  The  propositioa 
of  the  defendant  is,  that  the  recovery  by  Mr.  B.  and  his  son,  with  the 
consent  of  Mrs.  B.,  destroys  this  power,  and  deprives  her  and  all  othen 
of  the  power.  This  is  contrary  to  justice,  ana  the  intent  of  the  set- 
tlors. It  lies  on  the  defendant  to  establish  this  on  principle  or  autho- 
rity—- He  does  neither.    The  effect  of  a  recovery  is  to  destroy  all  re- 
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mainders,  &e.  expectant  on  the  estate-tail.  This  is  a  power  which 
must  act  on  the  land  before  it  becomes  subject  to  the  estate-tail,  by 
substituting  other  land  in  its  place.  It  is  against  all  justice  that  tKe 
tenant  in  tail  should  destroy  the  power,  without  the  concurrence  of 
the  parties  interested.  Therefore  the  power  is  undisturbed  by  the  re- 
covery. 

"  Then  it  is  said,  that  if  the  common  recovery  did  not  destroy  it, 
it  was  destroyed  by  the  deeds  of  December,  1811,  in  which  the  trus- 
tees joined,  and  were  sranting  parties.  We  much  doubt  whether  a 
power  of  this  sort  could  be  destroyed  by  the  trustees — It  is  a  naked 
authority  for  the  benefit  of  others — but  we  are  clear  that  it  has  not 
The  deeds  of  1811,  operate  as  an  execution  of  the  power,  and  an  ap- 
pointment by  B.  and  his  son  under  that  power ;  but  by  the  terms  of 
the  deed  they  act  only  on  so  much  of  the  estate  as  attended  and  fol- 
lowed the  estate-tail.  By  the  terms  of  the  deed,  all  previous  to  the 
estate-tail  is  left  untouched.  They  remain  on  the  operation  of  the 
deed  of  1788,  and  the  trustees  retain  their  authority  under  that  deed. 

"  Thirdly,  Whether  a  good  title  can  be  made  ? 

"  It  is  not  necessary  to  say  more  on  the  power  of  1811,  because  we  are 
of  opinion,  that  under  the  deed  of  1788,  there  remains  to  the  trustees 
full  authority,  and  we  are  of  opinion  that  a  good  title  may  be  executed 
by  the  trustees.  And  if  these  are  the  questions  upon  which  our  opi- 
nion is  required,  we  are  of  opinion  the  plaintiff  is  entitled  to  recover. 
And  we  do  not  mean  to  intimate  that  there  are  any  other  points  in  the 
case  to  prevent  his  recovery. 

Judgment  for  the  plaintiff. 

Sketch  of  an  ArgumefU  in  favour  of  ike  Destruction  of  the  Powers. 

The  first  point  is,  that  the  powers  were  destroyed  by  the  recovery. 

The  powers  of  sale  and  exchange  were,  with  reference  to*  the  es- 
tates created  by  the  settlement,  shifting  uses :  Thus,  take  the  settle- 
ment to  be,  to  Mr.  Bouverie  for  life  ;  remainder  to  trustees  and  their 
heirs,  during  his  life,  to  preserve  contingent  remainders ;  remainder  to 
his  son  in  tail,  with  remainders  over,  and  with  the  power  of  sale  and 
exchange.  The  use  to  be  created  by  the  power  would  be  a  shifting 
use  ;  for  the  estate  created  by  the  execution  of  it,  viz.  the  fee  in  the 
purchaser,  would  take  place  in  derogation  of  the  estates  limited  by  the 
settlement ;  that  is,  they  would  cease,  and  the  use  of  the  fee-simple 
would  shift,  and  become  vested  in  the  purchaser.  The  power  itself 
therefore  may,  with  sufficient  propriety,  oe  called  a  shifting  use. 

Now,  suppose  the  estate  to  be  limited  in  the  manner  above  mention- 
ed, but,  instead  of  the  power  of  sale  and  exchange,  a  clause  to  be  intro- 
duced, providing,  that  upon  payment  by  ^  of  100/.  the  uses  shall  cease, 
and  the  fee  vest  in  him,  that  is  strictly  a  shifting  use. 

In  the  case  last  put,  it  is  clear,  beyond  a  doubt,  that  if  a  recovery 
be  suffered  by  Mr.  BDuverie  and  his  son,  before  A  pay  the  100/.  the 
shifting  use  would  be  effectually  barred.  Indeed  it  is  so  clear  that  a 
recovery  will  bar  such  shifting  uses,  that  it  is  settled  that  estates  may 
be  made  to  shift  at  any  time,  however  remote,  where  there  is  a  regu- 
lar estate-tail  limited  ;  because,  as  the  tenant  in  tail  can  by  a  recoverjf 
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bar  the  estate-tail,  and  also  the  shying  use,  there  is  no  danger  of  per- 
petuitj.    NichoUs  v.  Sheffield,  2  Bro.  C.  C.  215. 

The  doctrine  goes  farther.  A  recovery  by  tenant  in  tail  will  even 
bar  a  condition  annexed  to  the  estate-tidl.  A  gift  to  •$  in  tail,  deter- 
minable upon  his  non-payment  of  1,000^»  witli  remainders  over ;  A 
suffers  a  common  recovery  before  the  day  of  payment  of  the  l.OOOiL, 
and  does  not  pay  the  money,  yet,  because  he  was  tenant  in  tail  when 
he  suffered  the  recovery,  by  that  he  bars  all.  See  1  Mod.  Ill,  where 
this  is  laid  down  by  Lord  note  ;  and  see  PuUen  v.  Ready,  2  Atk.  587. 

If  this  be  so,  where  the  event  upon  which  the  use  is  to  shift,  and  the 
person  who  is  to  take  it,  are  marked  out  by  the  settlement,  let  m  con- 
sider how  the  case  stands,  where,  as  in  the  present  case,  a  power  onl j 
is  introduced  in  the  settlement. 

All  the  uses  are  created  out  of  the  original  seisin,  whether  they  are 
designated  by  the  deed,  or  a  power  of  designation  is  given  to  aome 
person  named  in  the  deed  :  in  this  respect  the  uses  are  similar.  And 
it  seems  to  be  wholly  immaterial  whether  the  shifting  use  is  limited  by 
the  deed  creating  the  primary  use,  or  under  a  power  m  the  deed.  Thus, 
if  a  fee  be  limited  to  A.,  with  a  proviso,  that  if  B.  die  in  his  lifetime, 
C  shall  have  the  fee ;  A.  takes  a  qualified  fee,  and  without  any  power 
to  defeat  the  shifting  use,  which  on  the  happening  of  the  event,  will  at 
once  arise  and  take  effect  by  relation  out  of  the  original  seisin.  If  a 
power  be  given  to  C,  in  the  same  event,  to  revoke  the  use  to  A  and 
limit  it  to  B,  on  the  execution  of  the  power  the  use  to  B.  would 
take  effect  in  the  same  manner  as  if  it  had  been  inserted  in  the  origi> 
nal  deed  in  the  place  of  the  power.  There  is  therefore  nadistinctioa 
between  the  cases. 

Now  put  our  case.  We  have  seen  that  if  the  shifting  use  w«re  limit- 
ed by  the  settlement  itself,  the  recovery  would  bar  it ;  why  should  not 
the  recovery  have  the  same  effect,  where  a  power  is  given  to  raise  a 
shifting  use,  which  would  take  effect  in  derogation  of  the  estate-tail  ? 
The  power  is  for  this  purpose  the  same  as  a  use  expressly  limited.  It 
is  unimportant,  both  the  persons  takins  under  the  shifting  use  and  the 
tenant  m  tail,  whether  the  estate-tail  is  to  be  defeated  by  a  clause  in 
the  deed  providing  at  once  for  the  event,  or  by  a  clause  giving  another 
person  a  power  to  name  the  event.  If  ^e  event  provided  for  happen, 
or  the  power  be  exercised  [as  the  case  ma^  be]  before  a  recoveiy,  the 
estate-tail  will  be  defeated.  If  a  recovery  be  first  suffered,  the  use  or 
power,  which  ever  it  is,  will  necessarily  be  defeated. 

Try  the  point  thus : 


A  limitation. 

To  the  use  of  .d  and  the  heirs 
of  her  body,  by  a  Searle  to  be  be- 
gotten. 

Provided,  and  upon  condition, 
that  if  she  do  raarry  any  but  a 
Searle,  that  then  it  shall  be 

To  /.  *V.  and  his  heirs. 

This  case  is  put  by  Lord  Holt, 
in  Fas:e  and  liayward,  as  a  case 
in  which  a  recovery  before  the 
event  would  bar  the  gift  over. 


A  limitation. 

To  the  use  of  A  and  the  heirs 
of  her  body,  by  a  Searle  to  be  be- 
gotten. 

Provided,  and  upon  condition, 
that  if  B  sell  the  estate,  and  ap- 
point it  to  a  purchaser,  then  it 
shall  be 

To  the  purchaser  and  his  heirs. 

This  is  our  case,  and  it  is  in  no 
respect  distinguishable  from  the 
one  on  the  other  side. 
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It  must  be  kept  in  view,  that^ti^erf  cannot  be  compared  with  coti- 
ditions  at  common  law.  Thus,  in  Buttock  v.  TTwme,  Mo.  615,  Wal- 
MESLET,  J.  held,  that  a  lease  for  years  does  not  suspend  the  power  of 
revocation,  if  it  be  raised  by  way  of  use ;  otherwise,  is  it  is  of  a  condition 
annexed  to  an  estate  in  possession.  And  the  Court  neld,  that  if  one  has 
a  power  of  revocation  entire,  and  he  extin^ishes  or  suspends  the  pow-  . 
er  in  part,  he  may  still  revoke  for  the  residue,  if  it  be  by  way  of  use ; 
hut  not  so  of  a  condition  annexed  to  the  land* 

The  circumstance  of  the  tenant  for  life  havine  in  this  case  not  in- 
tended to  destroy  his  powers,  is  of  no  weiglit.  The  question  is,  what 
was  the  effect  of  the  recovery  ? 

The  reversion  reserved  to  him  was  wholly  unimportant ;  because, 
although  that  remained  in  him,  yet  the  powers  were  over-reached  by 
the  recovery.  The  20,0001.  clause  is  also  of  no  effect  in  this  case ;  it 
would  revest  in  him  his  estate  for  life.  Tliat  the  recovery  never  could 
over-reach,  but  it  could  not  bring  back  with  it  the  powers  which  the  re- 
coverv  did  over-reach.  A  clause  to  this  effect  was  originally  intro- 
duced, in  order  to  guard  the  estate  for  life  against  the  incumbrances  of 
the  tenant  in  tail. 

Upon  the  first  point,  then,  the  argument  stands  thus : 

A  shifting  use,  limited  by  the  deed,  would  be  defeated  by  the  reco- 
very, whatever  was  the  intention  of  the  parties. 

A  power  is  a  shifting  use,  and  must  therefore  also  be  defeated  by 
the  recovery. 

And  the  circumstances  of  this  case  cannot  vary  the  rule  of  law. 

If  it  should  be  held,  that  new  powers  were,  upon  the  intention,  re- 
served or  created  by  the  recovery  deed,  yet  that  would  not  help  the 
title ;  because,  such  new  powers  could  not  over-reach  the  subsisting 
estates  under  the  first  settlement,  which  were  not  over-reached  by  the 
rocovery. 

Secondly. — If,  however,  the  recovery  did  not  destroy  the  power,  yet 
the  subsequent  settlement  effectually  released  it 

If  the  powers  were  not  destroyed  by  the  recovery,  the  estates  after 
the  recovery  stood  limited.  To  the  use  that  Mrs.  Bouverie  might  re- 
ceive pin-money  ;  remainder  to  a  trustee  for  a  term  of  years  to  secure 
it ;  remainder  to  Mr.  Bouverie  for  life }  remainder  to  trustees  and 
their  heirs,  during  his  life,  to  preserve  contingent  remainders ;  re- 
mainder to  Mrs.  Bouverie  for  life ;  remainder  to  trustees,  as  before,, to 
preserve ;  remainder  to  trustees  for  500  years,  upon  trusts ;  remainder 
to  such  uses  as  Bir.  Bouverie  and  his  son  should  appoint  In  default 
of  appointment,  to  the  son  in  tail ;  remainder  to  the  tather  in  fee ;  with 
a  power  of  sale  in  the  trustees,  and  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor,  with  the  consent  of  Mr.  and  Mrs.  Bou- 
verie or  the  survivor. 

The  trustees  were  Mr.  Batt  and  Mr.  Blake.  In  this  state  of  things 
the  deed  of  1811  was  executed. 

By  that  deed  the  joint  power  of  Mr.  Bouverie  and  his  son  was  exer- 
cised, and  the  estates  were  limited  to  the  uses  after  mentioned  :  sub- 
ject ^  To  the  uses,  estates,  and  powers,  by  the  recovery-deed  limited 
or  confirmed  antecedently  to  the  joint  power.''  ! 

This,  of  course,  is  immaterial.  The  power  was  expressly  upon  its 
creation,  as  far  as  the  parties  could  do  it,  made  subject  to  certain  uses. 
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estates,  and  powers,  and  therefore  they  could  only  exeeate  the  i 
subject  to  them.  The  effect  must  have  been  the  same,  whctiier  die 
execution  of  the  power  had  been  expressed  to  be  subject  to  the  prior 
uses,  &c.  or  not,  because  it  was  upon  its  creation  made  sntgect  t» 
them. 

Then  comes  the  second  witnessing  part  of  the  deed,  by  which  Mr. 
Batt,  Mr.  Blake,  and  Mr.  and  Mrs.  fiouverie,  convey  the  estates,  Ind 
subject,  and  without  prejudice  as  aforesaid,  To  the  use  that  Mrs.  Bouverie 
might  receive  pin-money ;  remainder  to  a  trustee  for  a  term  of  years 
to  secure  it ;  remainder  to  Mr.  Bouverie  for  life ;  remainder  to  the 
trustees  and  their  heirs,  during  his  life,  to  preserve  contingent  remain- 
ders ;  remainder  to  Mrs.  Bouverie  for  life  ;  remainder  to  the  tmstees 
as  before,  to  preserve ;  remainder  to  trustees  for  500  years,  upon  trusts ; 
remainder  to  Edward  Bouverie  the  son,  for  life ;  remainders  over;  wifli 
a  power  of  sale  and  exchange  to  the  trustees,  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such  survivor,  at  the 
request  of  Mr,  Bouverie  during  his  life,  and  after  his  decease  at  the 
request  of  the  tenant  for  life  in  possession,  during  his  or  her  life. 

Mr.  Batt  and  Mr.  Blake  were  the  trustees.  In  regard  to  the  con- 
veyance being  subject  as  cforesaid,  that  if  it  mean  any  thing,  must 
mean,  subject  to  such  of  the  estates,  &c.  as  the  parties  could  ru>i  de* 
feat  by  their  conveyance ;  or  it  might  mean,  subject  to  the  power  which 
they  had  before  exercised*  It  could  not  mean,  subject  to  d7  the  pre- 
vious estates,  &c.;  because  Mr.  Bouverie  and  the  trustees  aciual/y 
conveyed,  and  of  course  tlieir  conveyance  necessarily  passed,  the  es- 
tates vested  in  them :  they  could  not  have  joined  for  any  other  pur- 
pose. 

It  is  manifest  that  the  parties  intended,  as  far  as  they  could,  to  de- 
feat the  old  settlement,  and  to  re-settle  the  estate.  It  is  clear  that  the 
parties  were  competent  to  release  the  powers  as  well  as  to  convey  their 
particular  estates.  And  it  would  defeat  their  intention,  not  to  con- 
sider the  settlement  of  1811  as  a  release  of  the  powers. 

The  intention  of  the  parties  to  rest  the  title  as  far  as  they  could  on 
the  last  settlement,  is  manifest  from  several  circumstances ;  viz. 

1.  The  concurrence  of  the  trustees,  as  conveying  parties,  wMdb 
could  not  Be  necessary  under  any  other  view  of  the  case.  Their  con- 
currence was  in  no  wise  necessary,  if  the  old  powers  and  estate  in 
them  were  intended  to  be  left  untouched. 

fi.  The  re-limitation  of  the  old  uses  which  had  not  been  affected  by  tkt 
recovery.  This  M'as  not  essential,  and  could  only  be  done  because  the 
parties  did  not  wish  to  have  again  recourse  to  the  old  settlement. 

S.  The  insertion  of  a  new  power  of  sale  and  exchange.  The  old  use$ 
7iot  affected  by  the  recovery,  were,  we  have  seen,  re-limited.  But  in- 
stead of  repeating  the  old  power  of  sale  and  exchange,  a  new  one  is  in- 
troduced. 

Is  not  this  irresistible  evidence  of  the  intention  of  the  parties  not 
to  save  the  old  power  ?  Can  it  be  contended  that  the  powers  whidi 
would  be  co-existent  and  co-extensive  could  be  intended  to  subsist  to- 
gether, although  they  are  to  be  exercised  by  different  persons  ? 

The  old  power  might  be  exercised  by  the  trustees,  or  the  survivor 
of  them,  or  tlie  heirs  or  assigns  of  such  survivor,  with  the  c<^iis«nt  rf 
'  Mr»  ara!  Mils*  Bouv£rie. 
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The  nmo  power  was  given  to  the  trustees,  and  the  snrviTor  of  them, 
and  the  ereetUors,  admimstrators  and  assigns  of  such  surriTor,  with  the 
consent  of  Mr.  Bouverie  ahne. 

Are  tiiese  powers  which,  with  consistency,  can  ride  over  the  same 
estate  at  the  same  time  ?  If  the  trustees  were  dead,  the  heir  of  the 
survivor,  with  the  consent  of  Mr,  and  Mrs.  Bouverie,  and  the  executor 
or  admniitrator,  with  the  consent  of  Afr.  Bouverie,  might  execute  the 
two  powers  at  one  and  the  same  time.    Which  would  prevail  ? 

The  intention  must  have  been  to  release  the  power  5  tmteven  if  such 
was  rwt  the  intention  of  the  parties,  the  deed  of  1811  (grated  as  a  re- 
lease of  the  powers. 

It  may  be  argued  that  the  power  was  appendant  as  to  the  estate  of 
the  trustees,  and  of  Mr.  Bouverie,  and  in  sross  as  to  the  other  estates. 
But  the  consequence  would  not  follow;  ^t  the  release  of  1811  still 
left  the  old  powers  in  esse,  so  (ar  as  they  rode  over  die  estates  in  res- 
pect of  whicn  they  were  collateral.  This,  where  s«ch  is  the  intention, 
18  the  rule  in  regard  to  some  powers.  For  example,  a  power  to  a  te- 
nant for  life  to  charge  10021  on  the  estate  may  well  subsist  in  regard 
to  the  estates  in  remainder,  although  he  has  departed  with  his  life-es- 
tate. But  here  the  power  in  its  creation  was  intended  to  pass  the 
whole  fee.  When  the  donees  of  it  by  their  own  act  nrevented  them- 
selves from  exercising  it  to  that  exent,  it  became  void  in  toto.  For 
nothing  less  than  the  fee  could  be  sold,  because  the  price  of  the  whole 
fee  was  to  be  obtained  for  the  estate  which  was  to  be  laid  out  in  the 
purchase  df  another  estate,  to  be  settled  to  the  same  uses.  Of  course 
the  estate  could  not  be  sold  under  the  power  reserving  to  Mr.  Bouve- 
rie his  life-estate.  For  the  monej-  would  be  necessarilv  laid  out  in 
the  purchase  of  other  estates  to  which  Mr.  Bouverie  would  also  be  en- 
titled for  life ;  and  the  trustees  could  not  at  once  settie  the  new  es- 
tate on  the  persons  in  remainder.  It  equally  follows,  that  if  the  do- 
nees of  the  power  have  departed  with  the  estate  in  possession  for  a 
particular  interest  which  they  cannot  afterwards  defeat,  they  cannot 
execute  the  power  at  all.  For  it  no  longer  rides  over  the  entire  inter- 
est in  the  subject,  which  entire  interest,  and  which  only,  was  to  be  sold 
under  the  power. 

Our  case  is  distfn^ishable  from 

1.  A  lease  granted  by  a  tenant  for  life,  under  a  power  in  tiie  Settie- 
ment,  because  the  power  of  sale  in  its  creation  was  made  subject  to 
the  exerc^e  of  the  power  of  leasing. 

2.  An  interest  vested  in  another  person,  which  is  defeated  by  the 
execution  of  the  power  of  sale,  because  there  the  power  does  convey 
all  which  the  parties  intended  it  should. 

Here  the  parties  cannot  execise  the  power  in  opposition  to  their  own 
conveyance  ;  and  they  cannot  exercise  the  power  tor  the  remaining  in- 
terest, because  that  is  contrary  to  the  intention  of  the  settiement 
creating  the  power. 

Of  course  an  exercise  of  the  two  powers  cannot  make  a  good  titie. 
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No-S. 
Bile  \.  Band  (c). 

14th  and  16th  March,  l684.r-^Bj  Lease  and  Release,  and  bj  fine. 
Sampson  Hele  made  a  Tolantarj  settlement.  In  th^  release  was  con- 
tained the  following  proviso :  *"  That  if  the  said  Sampson  Hele  shall 
at  any  time  or  times  nereafter  during  his  life,  be  minded  to  alter  and 
make  void  the  uses  limited  to  the  sons  of  Sampson  Hele  the  jooi^er, 
and  their  issue  male,  and  to  his  own  issue  nude,  and  shall  at  anytime, 
or  from  time  to  time  during  his  life,  bjr  any  instrument  or  wiituig,  by 
him  to  be  sealed,  and  with  his  own  hand  subscribed,  in  the  presence 
of  two  or  more  credible  witnesses,  who  shall  write  their  names  as  wit- 
nesses thereto,  signify  and  declare  the  same,  and  thereby,  or  by  any 
other  writine  or  writings  to  be  by  him  sealed,  and  subscribed,  and  wit- 
nessed as  aforesaid,  shall  limit,  declare,  cnr  aj^int  the  use  of  the  pre- 
mises to  any  other  persons  in  any  other  manner  than  is  before  limited, 
and  for  any  estate  or  estates  in  fee-nmple,  fee-tail,  for  life,  or  any  nvm- 
ber  of  years  in  possession,  &c.  And  any  such  new  limitation  or  ap- 
pointment by  any  other  writing,  in  like  manner  to  be  sealed  and  sub- 
scribed and  witnessed  from  time  to  time,  shall  and  may  revoke  and 
alter,  and  also  make  any  other  limitation  of  the  premises  by  any  other 
writing  in  like  manner  to  be  sealed  and  subscribed  to  any  other  ar- 
sons, or  in  any  other  manner,  or  for  any  other  estates  in  possession, 
&c.  and  so  from  time  to  time,  and  so  often  as  the  said  Sampson  Hele, 
the  elder,  shall  think  fit"  Then  the  fine  should  enure  to  the  new 
uses. 

5th  Oct.  l68rw-~Sampson  Hele,  senior,  by  deed-poll,  setting  forth  in 
JuBC  verbOf  his  said  powers  to  revoke  and  limit  new  uses,  and  such  new 
uses  to  revoke  agam,  and  limit  other,  and  referring  to  such  powers, 
did,  according  to  the  said  powers,  revoke  the  estates  authorized  to  be 
revoked,  and  purmani  to  the  same  powers  limited  new  uses.  There 
was  no  power  of  revocation  in  this  aeed..  - 

11th  OcL  ir04« — Sampson  Hele,  senior,  setting  forth  in  like  nun- 
ner  his  powers  in  the  first  settiement,  revoked  the  uses  of  the  settle- 
ment, and  also  those  of  the  deed*-poll,  and  by  virtue  of  his  powo-  in  the 
seitlement,  and  of  all  other  powers  limited  new  uses. 

Sd  Feb,  iri2i^-The  cause  to  try  the  validity  of  the  last  revocation 
came  to  be  heard  before  Lord  Chancellor  Harcourt,  when  several  au- 
thorities beine  cited,  his  Lordship  took  time  to  consider  thereof;  and 
a  few  days  afterwards  he  declared  it  was  a  new  case,  and  that  he  did 
not  find  any  authority  to  warrant  such  a  revocation,  nor  was  there  any 
instance  in  any  of  the  authorities  insisted  on  of  such  power  of  revoca- 
tion, but  he  referred  it  to  the  Judges  of  B.  R.  for  their  opinion  : 

Whether  the  uses  limited  bv  the  deed-poll  of  5th  October,  1687, 
were  well  revoked  by  the  deed  of  11th  October,  1704,  by  vir- 
tue of  the  power  of  revocation  contained  in  the  deed  of  16th 
March,  1684,  or  be  the  recital  of  that  power  in  the  deed-poU 
of  1687? 

(c)  Fi<k  St^ra^  p  98.  31^.  314.  St7.  n.  331. 
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loth  July,  1713^Lord  C.  J.  Parker,  Powys  and  Ejre,  Justices,  cer- 
tified that  they,  with  the  late  Mr.  J.  Powell,  heard  counsel  upon  the 
Question,  and  were  all  four  of  opinion  that  the  power  of  revocation  and 
limitation  of  new  uses  in  the  deed  of  March,  1684,  was  fully  executed 
by  the  deed-poll  of  l6Sr ;  and  that  liie  further  power  in  the  deed  of 
March,  1684,  to  revoke  any  new  limitation  or  appointment,  was  void 
in  the  creation  as  to  such  uses  as  should  afterwiurds  be  newly  limited, 
unless  a  power  of  revocation  should  be  again  expressly  reserved,  which 
they  thought  was  not  done  by  the  recital  of  the  powers  in  the  deed- 
poll  of  1687,  and  consequently  that  the  uses  limited  in  the  deed-poll 
were  not  revoked  b^  the  deed  of  1704,  and  that  all  four  were  ready  to 
have  ffiven  their  opinion  accordingly ;  but  some  of  the  counsel  for  the 
defendant  desiring  to  be  further  heard,  they  three  (since  the  death  of 
Justice  Powell)  had  heard  counsel  again,  but  saw  no  reason  to  alter 
their  opinions. 

18th  /u/y,  1713. — ^Lord  Harcourt  concurred  in  the  opinion  of  th(^ 
Judges,  and  decreed  accordingly. 

1717. — ^From  this  decree  there  was  an  appeal.  The  reasons  for  the 
appellant  were  signed  by  Northey,  Raymond,  and  Jodrell ;  and  they 
insisted,  1.  That  the  original  power  reserved  to  revoke  all  new  uses 
was  valid,  for  the  intent  of  the  party  ought  to  be  the  guide  in  these 
cases ;  and  this  intent  was  as  fiilly  expressed  by  the  proviso  precedent 
to  the  uses  in  the  deed  of  1687,  as  it  could  ever  be  by  any  proviso  sub- 
sequent, which  had  there  been,  it  was  admitted  the  uses  created  by 
the  deed  of  1704  would  have  been  eood.  And  £•  That  the  original 
powers  were  only  partially  executed  by  the  deed-poll  of  1687 ;  and  the 
further  power  to  revoke  such  new  uses  was  still  subsistins,  and  such 
an  ori^nal  existing  power  had  never  been  determined,  before  this,  to 
be  void.  On  the  other  hand,  the  only  legal  reason  insisted  upon  by 
Powys  and  Cowper,  who  signed  the  reasons  for  the  Respondent,  was, 
that  if  such  ambulatory  and  endless  powers  of  revocation  (power  with- 
in  powers,  and  without  precedent  in  the  law)'  were  allowed,  purcha- 
sers, and  marriage  setUements,  with  ease  might  be  defeated,  and  tiUes 
be  rendered  precarious  and  uncertain. 

This  case  was  ably  ar^ed  in  the  House  of  Lords  by  Sir  Thomas 
Powys  and  Sir  Peter  King  for  the  Respondents,  and  by  Sir  Edward 
Nortiiey  for  the  Appellant 

Both  sides  insisted  upon  the  resolution  in  Digges's  case,  1  Cu.  173, 
as  authorities  in  their  favour. 

For  the  Respondent,  it  was  areued,  that  the  power  could  be  ei^er- 
cised  but  once.  And  they  likened  powers  of  this  nature  to  conditions 
at  common  law ;  and  that  at  common  law  such  a  continuing  condition 
as  this  could  not  have  been  created.  They  enlarged  upon  the  endless 
contests  which  a  contrary  doctrine  would  introduce,  and  the  dangers , 
and  frauds  to  which  it  would  subject  purchasers,  whilst  on  the  other 
hand  it  was  easy  to  add  a  power  of  revocation  where  such  was  the  in- 
tention. And  they  moreover  insisted,  that  as  a  power  of  revocation 
may  be  reserved  totie8  qztotiea,  this  power  vvaj*  only  tantamount  to  the, 
usual  power  of  revocation ;  and  being  once  fully  executed  without  a 
new  power  reserved,  was  functus  officii. 

On  behalf  of  the  Apellant,  it  was  argued,  that  as  the  other  party  ad- 
miUed  that  a»  power  of  revocation  totUaquoiies  might  be  newly  reserv* 
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ed,  it  waft  imposaaUe  to'contend  that  this  power,  which  in  its  fi]»t  ere* 
ation  enableif  such  revocation  ioties  quoHe$,  was  invalid.  In  the  cases 
which  had  occurred  the  power  was  single,  and  it  was  therefore  abso- 
lutely necessary  to  reserve  a  new  power ;  but  in  this  case  the  first  pow- 
er prevented  the  necessity  of  any  future  power. 

It  was  more  consonant  to  the  rule  of  law  to  limit  all  the  uses  in  the 
first  deed  declaring  the  use  of  the  fine,  (9  Co.  9,)  and  this  was  no^^ter 
stretch  than  a  power  to  appoint  by  will :  In  which  case  the  but  wiU,  al- 
thouch  there  were  twentv,  would  prevail,  or  a  power  to  appoint  faj  the 
last  deed  the  donee  should  execute  in  his  life-tune.  It  was  in  efl»ct  a 
declaration  that  the  last  uses  he  should  declare  only  should  stand. 

In  answer  to  the  other  objections,  it  was  said,  that  the  power  was 
only  for  the  life  of  the  owner,  and  so  uses  could  not  be  limited  in  in- 
finitum;  nor  was  it  dangerous  to  purchasers,  as  the  fiiture  power 
would  be  fraudulent  against  them,  and  every  purchaser  would  take  a 
convejance  of  the  interest,  as  well  as  a  limitation  under  the  power, 
which  would  extinguish  the  future  power. 

But  eveiwtfdmitting  the  weight  of  this  olijection,  it  was  forcibly  ar- 
gued, that  the  recital  of  the  powers  in  the  deed  of  1687  was  tantanuntBt 
to  a  declaration  of  his  intention  that  such  powers  should  continue,  and 
therefore  amounted  to  a  reservation. 

The  decree  however  was  affirmed  in  the  House  of  Lords.  The  jour- 
nal s  of  the  House  of  Lords  state,  that  after  hearins  the  Judges  of  the 
Court  of  King's  Bench,  as  to  the  matter  of  law,  who  continued  of  tkt 
same  opinion,  as  was  certified  by  them  to  the  Court  of  Chancery,  and 
also  hearing  all  the  other  Judges,  who  concurred  in  opinion  with  Che 
Judges  of  Uie  Court  of  King's  Bench,  the  appeal  was  dismissed»  and 
the  decree  affirmed  (d). 

(J)  JourtL  Jhm,  Proc.  9  May,  171T. 


No.  4. 
TFilKama  and  others  Vi  Carter  and  others  (ej. 

BY  an  Indenture,  bearing  date  the  9th  of  August  1802,  and  made 
between  the  Reverend  Thomas  Carter  of  the  first  part,  Maiy  his  wife 
(by  her  then  name  and  description  of  Mary  Proctor,  spinster),  of  the 
second  part,  and  the  Reverend  Daniel  Williams,  clerk,  Robert  Philip 
Groodeuough,  clerk,  Joseph  Goodall,  D.  Dv,  and  Wijiliam  Carter,  cle^, 
of  the  third  part  (being  tne  settlement  made  previously  to  the  marriage 
of  the  said  Thomas  Carter  and  Mary  his  wife),  the  expectant  share  of 
the  said  Mary  Carter  of  and  in  the  sum  of  5,000/.,  was  assigned  to  the 
said  trustees,  upon  trust  to  invest  the  same  in  real  or  government  se- 
curities, or  in  the  public  funds,  and  to  stand  possessed  of  the  same  upon 
the  trusts  therein  mentioned,  for  the  benefit  of  the  said  Thomas  Carter 
and  Mary  his  wife,  and  their  issue.  And  it  was  provided,  ^  that  it 
shall  and  may  be  lawful  for  the  said  Daniel  Williams,  Robert  P.  Good- 
enough,  Joseph  Goodall,  and  William  Carter,  and  the  snrviTon  and 

(e)  ruie  supra,  p,  U2. 
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surviTor  ^  them,  his  exeeutors,  adminigtrators  and  assigns,  in  the  mean 
time,  after  such  investments  shall  be  made  as  aforesaid,  and  until  the 
trusts  hereinbefore  declared  concerning,  the  said  stocks,  funds  and  se- 
curities, shall  be  fully  performed,  with  the  consent  in  writing  of  the 
said  Thomas  Carter  and  Mary  his  wife,  or  of  the  surviyor  of  them,  to 
change  such  stocks,  funds  and  securities  for  others  of  the  same  or  the 
like  nature,  as  often  as  it  shall  be  thought  expedient,  subject  neverthe- 
less to  the  trusts  hereinbefore  declared."  And  by  the  said  Inden- 
ture the  said  Thomas  Carter  covenanted  with  the  said  trustees,  **  that 
if  at  any  time  or  times  thereafter  during  the  said  intended  coverture, 
any  hereditaments  or  real  estate  should  descend  unto,  devolve  upon, 
or  become  vested  in  possession,  reversion  or  remainder,  in  her  the  sud 
Mrs.  Proctor,  or  in  the  said  Thomas  Carter,  in  her  right,  then  and  in 
such  case,  and  immediately  after  the  same  should  happen,  all  and  sin- 
gular such  hereditaments  and  real  estate  should  be  conveyed,  settled, 
and  assured  upon  and  for  the  same  trusts  and  purposes,  and  subject 
to  the  powers,  provisoes  and  declarations  as  thereinbefore  expressed 
and  ^declared,  concerning  the  said  stocks,  funds  and  securities,  or  as 
near  thereto  as  the  nature  of  real  estates  would  admit  of." 

By  Indentures  of  Lease  and  Release,  bearing  date  respectively  the 
18th  and  19th  March,  1806,  and  a  common  recovery  suffered,  in  pur^ 
suance  of  the  said  Indenture  of  Release,  certain  hereditaments  and  real 
estate  were  conveyed  and  limited  to  such  uses  as  Henry  Proctor,  the 
father  of  the  said  Mary  Carter,  should  appoint,  and  in  default  of  ap- 
pointment, to  the  use  of  all  and  ever^  the  daughter  and  daughters  of 
the  said  Henry  Procter,  as  tenants  in  common,  and  the  several  and 
respective  heirs  and  assigns  of  such  daughter  and  daughters  for  ever. 

The  said  Henry  Proctor  died  in  Januay,  1815,  without  having  made 
any  appointment  of  the  said  estates,  leaving  the  said  Mary  Carter, 
Jane  rroctor,  and  Emma  Anne  Proctor  his  only  daughters. 

The  said  Thomas  Carter,  and  Mary  his  wife,  Jane  Proctor,  and 
Emma  Anne  Proctor,  contracted  to  sell  the  said  estates  to  which  they 
became  entitled  under  the  Indentures  of  the  18th  and  19th  March, 
1806 ;  and  in  February  1818  a  bill  was  filed  by  the  trustees  of  the  mar« 
riage  settlement,  |)ra^ng  (among  other  things),  that  it  might  be  de* 
clared  that  the  plaintiffs  were  entitled  to  have  the  covenant  contained 
in  the  said  Indenture  of  settlementof  9th  Au^st,  1802,  specifically 
performed  ;  and  that  the  third  part  or  share  of  the  hereditaments  and 
premises,  to  which  the  said  Thomas  Carter  and  Mary  his  wife,  in  her 
tight,  had  succeeded,  ought  to  stand  settled  to  uses,  or  upon  trusts, 
and  subject  to  powers  similar  to  or  corresponding  with  the  trusts  an4 
powers  declarea  and  expressed  in  the  said  Indenture  of  settlement,  as 
nearly  as  the  nature  of  the  said  third  part  or  share  would  admit ;  and 
that  it  might  be  further  declared  that  such  powers  ought  to  include 
powers  of  sale,  and  of  partition  and  exchan^  over  the  said  third  part 
or  share,  with  all  necesssary  directions  for  giving  effect  thereto. 

By  a  decree  made  on  the  8th  May,  ISIS  it  was  declared  that  the 
share  and  interest  of  the  defendant,  Mary  Carter,  in  the  premises  in 
question,  were  subject  to  the  covenant  contained  in  the  settlement  of 
9th  August,  1802;  and  that  the  settlement  to  be  made  in  pursuance  of 
that  covenant  ought  to  contain  powers  of  sale  and  exchange  b;^  the 
trustees,  with  such  consent  as  is  rec|[uired  for  chanring  the  secuntiea. 
wherein  the  share  in  the  5,000/.  mentioned  in  the  aetuetnent  is  investeAv 
4  8 
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No.  5. 

Appointment  and  Eeleaae  to  Uses  to  bar  Dower  (f). 

THIS  INDENTURE  of  four  parts,  made  the  10th  day  of  FclMTiarT. 
in  the  48th  year,  &c.  and  in  the  year  of  our  Lord  1808,  between  Jo& 
Smith,  of,  &i.  of  the  first  part,  Thomas  Brown,  of,  &c.  of  the  8ec<Hi4 
part,  William  Taylor,  of,  &c.  of  the  third  part,  and  Samuel  Williams, 
of,  &c.  of  the  fourth  part.  Whereas,  by  Indentures  of  Lease  and  Re- 
lease, bearing  date  respectively  the  first  and  second  days  of  Septeai- 
ber,  1804,  the  release  being  made,  or  expressed  to  be  made,  between 
Bichard  Sims,  gentleman,  and  Mary  his  wife,  of  the  first  part,  the  said 
John  Smith,  of  the  second  part,  and  the  said  Thomas  Brown»  of  tfcc 
third  part,  and  by  a  fine  stir  conuzance  de  droit  come  ceo,  &c.  duly  ac- 
knowledged and  levied  by  the  said  Richard  Sims,  and  Mary  his  wile, 
in  or  as  of  Michaelmas  Term,  in  the  44th  year  of  the  reign  «f  hk 

Eesent  Majesty,  in  pursuance  of  a  covenant  for  that  puqwjse  entered 
to  by  the  said  Richard  Sims,  in  and  by  the  said  Indenture  of  Release, 
and  by  force  of  a  declaration  of  the  uses  of  the  said  fine  in  the  same 
Indenture  contained;  in  consideration  of  the  sum  of  1,000/L  to  the  said 
Richard  Sims,  paid  by  the  said  John  Smith,  the  messuages,  lands,  and 
other  hereditaments  hereinafter  particularly  mentioned,  and  intended 
to  be  hereby  appointed  and  released,  with  their  appurtenances,  were 
conveyed,  limited  and  assured.  To  such  uses,  upon  such  trusts,  for 
such  intents  and  purposes,  and  with,  under,  and  subject  to  such  pow* 
ers,  provisoes,  agreements,  and  declarations,  as  the  said  John  Smitii 
should,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  by  him  sealed  and  delivered,  in  the  presence 
of,  and  to  be  attested  by  two  or  more  credible  witnesses,  from  time  to 
time  direct,  limit,  or  appoint.     And  for  default  of,  and  until  such  di- 
rection, limitation,  or  appointment.  To  the  use  of  the  said  John  Smith, 
and  his  assigns,  during  his  life,  with  a  limitation  to  the  use  of  the  said 
Thomas  Brown,  and  his  heirs,  during  the  life  of  the  said  John  Smith, 
in  trust  for  him  the  said  John  Smith  and  his  assigns,  during  his  life, 
with  remainder  to  the  use  of  the  said  John  Smith,  bis  heirs  and  assigns 
for  ever.    And  whereas  the  said  John  Smith  hath  contracted  and 
a^eed  with  and  to  the  said  William  Taylor,  for  the  absolute  sale  to 
him  the  said  William  Taylor,  of  the  messuages,  lands,  and  oAer  here- 
ditaments, hereinafter  particularly  mentioned  and  intended  to  be  here- 
by appointed  and  released,  with  their  apf)urtenances,  and  the  fee- 
siitiple,  and  inheritance  thereof,  in  possession,  free  from  all  incam- 
brances,  at  or  for  the  price  or  sum  of  l,000/!i     And  whereas  the  said 
William  Taylor  is  desirous  that  the  said  messuages,  lands,  and  other 
hereditaments,  should  be  conveyed  and  limited  to  the  uses  hereinafter 
expressed  or  declared  of  or  concerning  the  same,  NOW  THIS  IN- 
DENTURE WITNESSETH,  that  in  nursuance  and  part  perform- 
ance  of  the  said  a^eement  on  the  part  ot  the  said  John  Smith,  and  for 
and  in  consideration  of  the  sum  of  ifiOOL  of  lawful  money  of  Great 
Britain  to  the  said  John  Smith  in  hand  well  and  truly  paid,  by  ^e  said 
William  Taylor^  at  or  immediately  before  the  sealing,  and  delivery  of 
(/)  rule  *ufra,p.  190. 
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these  presents  (the  receipt  of  which  said  sum  of  1,000/.,  the  said  John 
Smith  doth  hereby  admit  and  acknowledge,  and  of,  and  from  the  same, 
and  everypart  thereof,  doth  ac(|uit,  release  and  discharge  the  said 
William  Taylor,  his  heirs,  appomtees,  executors,  administrators  and 
assigns,  for  ever  by  these  presents,^  and  pursuant  to,  and  by  force  and 
virtue,  and  in  exercise  and  execution  of  the  power  or  authority  to  him 
for  this  purpose  given  or  limited  by  the  hereinbefore  in  part  recited 
Indenture  oif  Release,  and  the  fine  levied  in  pursuance  thereof,  and  of 
every  or  any  other  power  or  authority  in  any  wise  enabling  him  in  this 
t>ehaif.  He,  the  said  John  Smith,  doth  by  this  present  deed  or  writings 
by  him  sealed  and  delivered  in  the  presence  of  the  two  credible  persons 
whose  names  are  intended  to  be  hereupon  indorsed  as  witnesses*  at* 
testing  the  sealing  and  delivery  of  these  presents  by  him  the  said  John 
Smith,  Direct,  limit,  and  appoint.  That  the  messuages,  lands,  and 
other  hereditaments,  hereinafter  particularly  mentioned  and  intended 
to  be  hereby  granted  and  released,  with  their  appurtenances,  shall 
henceforth  go,  remain  and  be.  To  the  uses,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with  under  and  sumect  to  the  powers,  pro- 
visoes, agreements,  and  declarations,  hereinaner  expressed  or  (feclar* 
ed  of  or  concerning  the  same,  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  3iat  in  pursuance  and  further  performance  of  the 
said  a|;reement  on  the  part  of  the  said  John  Smith,  and  in  considenu 
tion  of  the  sum  of  1,000/.  so  paid  by  the  said  William  Taylor  as  here- 
inbefore is  mentioned,  and  for  and  in  consideration  of  the  sum  of  lOt. 
of  like  lawful  money  to  the  said  Thomas  Browrn  paid  by  the  said  Wil* 
Ham  Taylor,  at  or  immediately  before  the  sealing  and  delivery  of 
these  presents  (the  receipt  whereof  is  hereby  acknowledged).  He  the 
said  Thomas  Brown,  at  the  request  and  by  the  direction  of  the  said 
John  Smith  (testified  by  his  being  a  party  to  and  sealing  and  delivering 
these  presents)^  hath  bargained,  sola,  and  released,  and  by  these  pre- 
sents doth  bargain,  sell,  and  release,  and  he  the  said  John  Smith,  Hath 
granted,  bargained,  sold,  aliened,  released,  and  confirmed,  and  by 
these  present  doth  grant,  bargain,  sell,  alien,  release,  and  confirm, 
unto  tne  said  William  Taylor,  (in  his  actual  possession  now  bein^  by 
virtue  of  a  bargain  and  sale  to  him  thereof  made  by  the  said  John 
Smith  and  Thomas  Brown,  in  consideration  of  58*  eacn,  by  an  Inden- 
ture, bearing  date  the  day  next  before  the  day  of  the  date  of  these 
presents,  for  tlie  term  ot  one  whole  year,  commencing  from  the  day 
next  before  the  day  of  the  date  of  the  said  Indenture  of  bargain  and 
sale,  and  by  force  of  the  statute  made  for  transferring  uses  to  posses- 
sions), and  his  heirs.  All,  &c.  [Parcels  and  general  words.]  And  the 
reversion  and  reversions,  remainder  and  remainders,  yearly  and  other 
rents,  issues  and  profits  of  all  and  singular  the  messuases,  lands  and 
other  hereditaments  herein  before  granted  and  released,  or  expressed 
and  intended  so  to  be ;  and  all  the  estate,  right,  title,  interest,  inheri- 
tance, use,  trust,  possession,  property,  possibility,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  them  the  said  John  Smith 
and  Thomas  Brown,  and  each  of  them,  of,  in,  to,  from,  and  out  of  the 
same  premises,  and  every  part  and  parcel  thereof,  To  have  and  to 
hold  the  said  messuages,  lands,  hereditaments,  and  all  and  singular 
other  the  premises  herein  before  granted  and  released,  or  expressed, 
and  intended  so  to  be,  with  their  appurtenances,  unto  the  said  WX- 
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Uam  Taylor  and  hia  heira,  to  the  uaea,  u^on  md  for  tiie  tnwts,  intcrti, 
and  purpoaea,  and  with,  under,  and  ankgeGt  to  tte  powera,  primaaea, 
^reementa,  and  declarationa  hereinafter  expreaeed  or  declared  of  or 
concerning  the  aame  [Coyenant  from  Thomaa  Brown  that  he  haadone 
BO  act  to  incumber.^  And  it  ia  herefajr  agreed  and  declared  betweea 
and  bj  the  parties  to  theae  preaenta,  that  the  direction,  liaaitatioii,  and 
appointment,  grant,  releases,  and  confirmation  hereinbefore  cimtaiii- 
ed,  and  hereby  respectiyely  made  aa  aforeaaid,  ahaU  operate  nod  eovre 
to  such  uaes,  upon  such  trusts*  to  and  for  such  intenta  and  purposes, 
and  with,  under,  and  aubject  to  such  powers,  proYiaoea,  agreeaieBtB, 
and  declarationa  aa  the  aaid  WiHiam  Taylor  shall  by  any  deed  or 
deeda,  writing  or  writings,  with  or  without  power  of  revocalioB,  to  be 
by  him  sealed  and  delivered  in  the  presence  of  and  to  be  atteated  by 
two  or  more  credible  witnesses,  from  time  to  time  direct  limit  or  ap- 
point;  and  for  default  of,  and  until  auch  direction,  liautation,  or  ap- 
pointment, and  so  far  as  every  or  any  such  direction,  limitation,  oc 
appointment  shall  not  extend.  To  the  use  of  the  said  William  Taylor 
and  his  assigns  during  his  lUe,  without  impeachment  of  waate;  and 
after  the  determination  of  that  eatate  by  forfeiture  w  otherwise  in  hia 
life-time,  to  the  uae  of  the  aaid  Samuel  Williams  and  his  heirs  daring 
^e  life  of  the  aaid  William  Taylor,  in  trust  for  him  the  said  William 
Taylor  and  his  assigns  during  his  Hfe,  and  to  the  end  and  intent  that 
neither  the  present  nor  any  future  wife  of  the  said  William  Taylor 
may  become  entitled  to  dower  out  of  or  in  the  said  premises,  or  any 
part  thereof;  and  immediately  after  the  determination  of  the  estate 
oereinbefore  limited  to  the  saio  Samuel  Williams  and  his  heirs  during 
the  life  of  the  aaid  William  Taylor,  to  the  use  of  him  the  aaid  William 
Taylor,  hia  heirs  and  assigns  fcr  ever.  [Usual  covenants  for  title."] 
In  witness,  &c. 


No.  6. 
Certificate  of  the  Judges  in  Wright  tJ.  WAXEroRn(jr)- 

I  AM  of  opinion  that  the  power  of  sale  in  this  case  was  duly  and 
efTectually  executed  by  the  indentures  of  the  3d  and  4th  days  of 
March,  1788.  The  only  objection  made  to  the  execution  of  the  deeds, 
is,  that  the  aigning  of  the  consent  of  the  Hoods  is  not  properly  attest- 
ed; but  it  appears  to  me,  that  though  the  form  of  attestation  does  not 
contain  in  it  the  word  **  signed,"  the  witnesses  must  be  understood  to 
have  attested  the  signing  as  well  as  sealing  of  the  deeds  by  the  two 
Woods,  Whether  the  omission  of  the  word  "  signed"  in  the  attesta- 
tion arose  from  a  miatake  of  the  witnesses,  or  some  clerk  who  wrote 
the  attestation,  as  in  the  common  form  of  atteating  the  execution  of  a 
deed,  does  not  appear:  but  whatever  was  the  cause  of  it,  I  think  that 
that  omission  is  immaterial. 

From  the  circumstance  of  the  TFoods  being  made  parties  to  the  deed 

of  release,  and  joining  in  the  conveyance  of  the  estate,  it  n^t  very 

naturally  be  supposed  that  the  thing  to  be  atteated  was  not  mei«ly 

aigning  and  aeafing,  but  the  execution  of  the  deed  in  the  ^Mtliniuyway; 

l^)  Videntpra,p.9^l^ 
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^M  the  deed  wu  mgmA  bj  the  IP^mn!*,  i  think  tluit  the  attestation 
m»8t  Jm  understood  to  api^y  to  Ihe  eignrng  ae  well  as  the  aealtng  and 
dcAiterjr.  Thei^gli  1^  the  nilea  of  law  ei^ine  is  not  necessaiy  to  the 
co«i|>letMni  of  a  deed,  yet^  hj  kmg-estabhshed  and  iiniTersal  practice, 
signing  is  now  considered  as  am  essential  part  of  4i>e  execiition  of  a 
deed ;  aiid  I  eannot  believe  that  any  man  of  bnsiness  now  living  has 
accepted,  or  would  accept,  a  deed  that  was  not  signed,  or  would  attest 
the  execation  tff  a  deed  that  was  net  si^ed ;  aikf  therefore,  when  tfie 
wvtness  m  tiiis  case  attested  the  execution  of  the  deed  bj  the  Woodw, 
they  must  he  imders(toed  to  atteet  the  signing.  I  am  also  of  opinion 
that  in  thie  case,  if  for  want  of  the  word  «sig»ed^  the  irst  attestation 
had  been  insttficient,  the  subsequfent  attestation  hy  the  same  witKess- 
68  would  have  supplied  the  defect ;  for  it  appears  to  me,  that  by  die 
second  attestulien  the  witnesses  must  be  understood  only  to  have  done 
that  more  formally  whidi  they  had  4n  effect  done  before,  and  which 
they  must  ^ow  to  have  beoi  done,  by  ^eeint  thek^gnatures  uj»on  the 
ins^^^tnent.  I  am  also  of  opinion,  that  tf  the  Iwrner  attestation  had 
not  been  made,  ^  second  attestation  alone  would  have  been  sufficient ; 
as  I  ttdnk  <hat  the  witnesses  might  at  any  time  after  the  execution  of 
the  deeds,  and  the  consent  of  the  Woods  under  #ieir  hands  and  seals, 
have  signed  -the  attestation.  The  word  "  at?test,^  in  its  stnct  and  pro- 
per sense,  I  apprehend,  means  only  witnesses,  or  bearing  witness  to ; 
and  the  principal  object  in  requiring  that  an  instrtment  should  be  ex- 
ecuted in  the  presence  of  witnesses  is,  that  they  may  see  that  the  in- 
strument is  properly  and  fairly  executed  ;  but  m  the  ordinary  use  of 
the  word  **  attest,"  as  applied  to  the  execution  of  deeds,  it  is  under- 
stood to  require  that  the  witnesses  should  atteart  in  writing;  the  prin- 
cipal end  of  which  seems  to  be  to  preserve  evidence  of  the  instrument's 
being  executed  in  the  presence  of  the  witnesses  required ;  but  I  know 
no  rule  or  case  which  requires  that  the  attestation  should  be  immedi- 
ately written  at  the  time  of  the  execution  of  the  tnstmmcnt,  or  within 
any  particular  Ihfnited  time  after  its  execution ;  and  therefore,  so  long 
as  the  witnesses  live  and  remember  the  transaction,  they  may,  I  think, 
properly  write  or  sien  their  attestation  ;  and  unless  there  is  some  evi- 
dence of  fraud  in  the  case,  they  must  be  presumed  fairly  to  do  so. 
The  death  of  the  party  whose  act  they  are  to  attest,  does  not,  I  think, 
fomish  anv  objectioa  to  their  siming  the  attestation  after  his  death, 
because  when  he  has  once  signed  or  executed  in  the  presence  of  wit- 
nesses the  instarument  to  be  attested,  he  has  done  all  tnat  is  to  be  done 
by  him,  and,  as  far  as  respects  him,  it  is  completed,  and  he  cannot 
rescind  or  annul  it,  although  it  will  not  be  effectual  as  against  others/ 
unless  the  persoji  to  whom  it  is  delivered  shall  procure  the  witnesses 
to  attest  it.  The  only  objection  that  1  know  to  have  been  made  to  the 
witnesses  signing  their  attestation  at  a  distant  time,  is,  that  it  might 
afford  an  opportunity  for  fraud ;  but  I  think  that  this  objection  is  of  no 
weight  If  the  fraud  apprehended  is,  that  witnesses  might  be  prevailed 
upon  fraudulently  to  attest  an  instrument  which  they  had  not  seen 
executed,  such  fraud  would  not  be  prevented  by  requiring  that  the  at- 
testation should  appear  to  be  signed  at  the  time  of  the  execution  of 
the  instrument,  because  the  witnesses  might  nevertheless,  without  any 
danger  of  detection,  fraudulently  sign  an  attestation,  and  either  put  no 
date  to  it,  in  which  case  it  would  be  presumed  to  be  written  at  the 
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time  of  the  execution  of  the  instrament,  or  put  the  same  date  wttk  thai 
of  the  execution  of  the  instrument.  If  ^e  fraud  apprehended  is,  Hlmt 
the  witnesses  might  be  imposed  upon»  and  prevailed  upon  honestly  to 
sign  an  instrument  which  they  had  not  seen  executed,  that  appears  to 
me  to  be  quite  beyond  the  bounds  of  probability. 

J.  MAirBPUOJK 

"We  are  of  opinion,  that  ihe  power  of  sale  in  this  case  was  not  duly 
and  effectually  executed  by  the  Indentures  of  the  Sd  and  4th  days  of 
March,  1788.    According  to  the  provisions  of  the  release  of  the  llth 
of  June  1776,  the  consent  of  Thomas  Wood  the  elder  and  Thomas 
Wood  the  younger,  or  the  survivor  of  them,  was  required  to  tiie  chie 
execution  of  that  bower,  and  to  this  consent  two  circumstances  were 
made  necessary ;  first,  that  it  should  be  testified  by  some  writing  under 
tiieir  hands  and  seal ;  and,  secondly,  that  the  facts  of  their  pattinf 
tiieir  hands  and  seals  to  such  writing  should  be  attested  bj  two  w 
more  witnesses ;  so  that  the  point  in  question  appears  to  us  to  be  sim* 
p]y,  whether  the  attest^on,  written  on  the  Indentures  of  March,  1788* 
asserts  both  these  facts ;  that  is,  whether  the  word  **  sealed"  necessarilj 
implies  that  the  parties  who  put  their  seals  to  it  put  also  their  hamu 
to  it,  or  signed  it  in  the  presence  of  the  witnesses,  which  we  are  of 
opinion  it  does  not  do,  according  to  the  true  interpretation  and  ordi* 
nary  sense  of  the  word  "  sealed."    If  it  were  to  be  determined  as  a 
matter  of  fact,  whedier  the  signature  of  the  Woods  was  made  in  the 
presence  of  the  same  witnesses  who  attested  their  having  sealed  the  In- 
denture of  March  1788,  a  Jury,  under  all  the  circumstances  to  which 
their  attention  mi^t  be  directed,  might,  perhaps  not  improperly,  pre^ 
sume  the  affirmative  of  such  question ;  but  as  a  question  of  law,  we 
think  it  must  be  determined  by  the  true  construction  of  the  tenn  erf 
^e  attestation ;  to  which,  it  appears  to  us,  that  our  consideration  must 
be  confined ;  and  we  do  not  think  that  the  signature  of  Thomas  Wood 
and  his  son  is  comprehended  in  the  words  made  use  of  in  tiie  attesta- 
tion.   And  we  are  further  of  opinion,  that  the  attestaion  requir«i  to 
constitute  a  due  and  effectual  execution  of  the  power,  ought  to  make  a 
part  of  the  same  transaction  with  the  signing  and  sealing  the  writing 
testifying  the  assent  and  approbation  of  Thomas  Wood  and  his  son  ; 
such  being  the  usual  and  common  way  of  attesting  the  execution  of  all 
instruments  requiring  attestation ;  which,  we  think,  the  parties  creating 
the  power  had  in  their  contemplation,  and  intended,  and  not  an  attes- 
tation to  be  written  at  a  distance  of  time  after  all  the  parties  had  tes- 
tified their  assent  and  approbation. 

J.  Heath. 

S.  ItAWRKNCK. 

A.  CaAMBaK. 
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No.r. 

Tempeti  v.  Sabine  (h). 
PoUexfen  v.  Melmere. 

0 

Chancery,  29th  June,  1743. 

24th  November,  1702.  By  a  marriage  «ettlemeiit»  a  term  of  600 
years  was  created  to  raise  and  paj  to  younger  children  such  sums  as 
the  father  should  think  fit,  and  as  he  by  deed  or  will  should  appmnt^ 
and  subject  to  and  chargeable  with  the  same  upon  trust  to  attend  the 
inheritance.  The  father,  who  was  tenant  for  life,  and  the  eldest  son 
of  the  man  who  was  tenant  in  tail,  sufiered  a  recovery  to  the  use  of  the 
father  in  fee,  but  the  recovery  did  not  destroy  the  term.  The  father 
and  son  made  a  mortgage  in  fee,  and  the  father  covenanted  not  to  make 
any  appointment  of  portions  to  over-reach  the  mortgage.  By  his  will 
he  devised  the  estates  to. trustees,  to  sell  and  pay  the  incumbrances 
and  his  debts ;  and  out  of  the  remainder  of  the  money  to  pay  his  se- 
cond son  1,000/.,  and  to  his  two  daughters  3,000/.  a-piece.  The  second 
son  and  two  daughters  insisted  that  the  will  operated  as  an  appoint- 
ment of  portions  under  the  term,  and  that  they  were  entitled  prior  to 
the  mortgages.  By  the  decree  made  by  the  Lord  Chancellor,  after 
stating  that  a  question  arising  whether  the  portions  and  maintenance 
given  by  the  said  will  out  of  the  residue  of  the  mone^  arising  by  sale 
of  the  real  estate,  ought  to  be  considered  as  an  execution  of  the  power 
vested  in  the  said  testator  b;f  his  marriaee  settlement,  touching  por- 
tions and  maintenances  for  his  younger  children,  and  as  a  charge  on 
the  term  of  600  years  thereby  limited,  his  Lordship  declared  that  the 
same  could  not,  under  the  circumstances  of  the  case,  be  considered  as 
an  execution  of  the  said  power,  or  a  charge  on  the  said  term  of  600 
years ;  and  therefore. 

Did  order  and  decree  the  said  Wm.  Freeman,  the  surviving  trus- 
tee of  the  said  term,  to  assign  the  same  to  attend  the  inheri- 
tance, or  for  the  benefit  of  any  purchaser  or  purchasers  of 
the  said  estate,  as  the  said  Master  shall  direct. 

^       (A)  Vide  Supra,  p.  885.  n. 


No.  8. 
TFaUop  V.  Earl  of  PortsmotUh,  Rolls,  25th  April,  1752  (t). 

BY  INDENTURES  of  Lease  and  Release,  of  the  25th  and  26th  daya 
of  May,  1742,  the  Release  being  of  four  parts,  and  made  between  Wil- 
liam Slop^t  Charles  Smith,  and  Alexander  Chalmers,  of  the  first  part; 
John  Wallop  and  Catharine  his  wife,  (afterwards  Lord  and  Lady  Ly- 
mington,)  ot  the  second  part;  Thomas  Vivian,  Esq.  of  the  third  part; 

(i)  rule  9Upra,f.  fas. 
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tsd  Joseph  Ashton,  Gent  of  the  fourth  part,  all  tiie  sereral  catates  of 
Lady  Lymingioii  were  cooTejed  to  aeyend  naes,  and  from  and  after  the 
deaths  of  Lord  and  Ladj  Lymiogtoii,  and  the  surviTor  of  them.  To  the 
t^se  of  such  child  or  children,  ^ons  or  daughters,  or  solely  to  one  dT 
them,  or  after  to  be  begotten,  on  the  said  Lady  Lymington,  bj  her  said 
husband  or  by  any  other  husband  or  husbands  that  she  shoald  after 
marry,  in  such  shares,  &C  and  for  snch  estates,  &c.  and  sabpect  to 
such  conditions,  and  to  the  nayment  of  any  sum  or  sums  not  exceeding 
2,000/.  to  any  person  except  such  child  or  chrildren  of  the  said  Lady 
Lymington,  and  at  such  time  and  for  such  uses  as  Lady  Lymingtmi* 
notwithstanding  her  coverture,  should  hj  any  writing,  executed  bj  her 
in  the  presence  of  three  witnesses,  appoint,  with  or  without  power  ef 
revocation,  and  with  or  without  power  of  limitation  of  new  and  other 
uses ;  in  de&ult  of  ai^intmentto  the  first  and  other  sons  in  tail,  with 
ranainders  over. 

The  estates  were  vested  in  trustees  by  an  act  of  Parliament,  to  seU, 
and  pay  dd>ts,  and  lay  out  the  money  in  the  purchase  of  other  estates, 
to  be  settled  with  the  estates  unsold  to  the  olo  uses. 

Lord  Lymina;ton  died  the  18th  November,  1749.  Lady  Lymingtea 
died  15th  April,  1750,  without  makinr  any  ^appointment,  in  parsnaaoe 
of  the  before-mentioned  power  in  the  Indentures  of  Lease  and  Release 
of  the  £5th  and  26th  days  of  March,  1742,  unless  by  will  hereinafter 
mentioned. 

Lady  Lymington  by  her  will,  willed  and  desired  that  all  her  debts, 
legacies,  and  funeral  expenses,  be  first  paid  and  satisfied  out  of  her 
real  and  personal  estate,  which  she  did  thereby  charge  with  the  same;  and 

Kve  and  bequeathed  unto  her  sons.  Barton  Wallop  and  Bonnet  WaU 
j>,  the  sum  of  2000^  a-piece,  and  gave  and  bequeathed  unto  her  son 
Henrjr  Wallop  the  sum  of  lOOOil  Then  she  gave  other  specific  asd 
pecuniary  legacies^  And  to  her  daughter  Catherine  the  sum  of  7000L 
besides  ue  SOOOl.  she  was  entitlea  to  by  her  knarriage  settlement, 
which  would  make  her  portion  10,000/.  to  be  paid  her  when  she  should 
attain  the  age  of  21  years,  or  be  married  :  but  in  case  she  shoald  hap- 

Een  to  die  t^fore  she  attained  the  aae  of  21  yean»,  or  be  married,  then 
er  will  and  <iesire  was  that  the  siud  sum  of  7000L  should  go  and  be 
equally  divided  amongst  her  youngep  children.  And  lastly,  all  the 
rest  and  residue  of  her  goods,  chattels,  pictures,  furnitare,  and  estates 
both  real  and  personal  whatsoever  and  wheresoever  she  died  possessed 
of,  (after  the  above  legacies  and  funeral  expenses  should  be  first  paid 
and  satisfied)  she  gave,  devised,  and  bequeathad>  nnto  her  eldest  son 
John  Wallop,  Esquire,  commonly  called  Lord  Viscount  Lymington, 
his  heirs  ana  assigns. 

QtHBre  'Whether  the  will,  under  the  circumstances  aforesaid,  is 
executed  according  to  law,  or  not ;  and  if  the  same  wiU 
operate  as  a  sufficient  appointment  by  virtue  of  At  deed 
of  the  26th  of  May,  1742,  or  not. 

The  answer  to  this  query  will  depend  upon  several  others,  and  I  am 
of  opinion  tfiat  llie  power  might  be  executed  by  will.  That  Ae  exe- 
cution of  this  will  in  the  manner  stated  is  a  sufficient  execution  witim 
the  power.    That  though  she  does  not  refer  to  the  power,  nor  describes 
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the  particular  lands  sulgect  to  it,  otherwise  than  by  the  words  my  es« 
tate,  jet  if  she  had  no  other  real  estate,  (as  from  its  bein^  stated)  that 
aU  her  estates  were  settled,  I  presume  she  had  not,  I  think  the  will, 
as  penned,  must  from  necessity  be  understood  to  mean  the  estates  in- 
cluded in  her  power. 

That  the  several  sums  of  money  given  to  her  children  and  others 
were  charged  by  virtue  of  the  will  and  power,  so  far  as  her  power  ex- 
tended ;  and. 

That  the  real  estate,  subject  to  those  charges,  is  well  passed  by  the 
will,  as  an  appointment  to  John  Wallop,  her  eldest  son. 

D.  Ryder,  SlAtk  ^pril,  1750. 

His  honour  did  declare,  that  the  appointment  made  by  the  said  late 
Lady  Lymington  of  2000/.  to  her  son,  the  plaintiflf.  Barton  Wallop  ;  of 
9000L  to  her  son,  the  plaintiff,  Bennett  Wallop ;  of  1000/.  to  her  son, 
the  plaintiff,  Henry  Wallop ;  of  7000/.  to  her  daughter,  the  plaintiff, 
Catharine  Wallop;  and  of  500/.  to  the  defendant,  Jeffrey  Ekins ;  100/. 
to  Elizabeth  Barton,  wife  of  Jeffrey  Barton ;  100/.  to  Matthew  Barton ; 
100/.  to  Montage  Barton  ;  100/.  to  Greorge  Reynoldson ;  10/.  to  Mary 
Brett;  and  lol  to  Ann  Horsley,  is  a  good  anpointment  And  did 
order  and  decree  that  it  be  referred  to  the  said  Master,  to  compute  in- 
terest on  all  the  several  sums  in  the  said  appointment  before  mention- 
ed, except  the  7000/.,  to  the  plaintiff  Catherine  Wallop,  after  the  rate 
of  4/.  per  cent,  per  annum,  from  the  end  of  one  year,  alter  the  death  of 
the  said  late  Lady  Lymington.  Aod  it  was  ordered,  that  the  said  se- 
veral sums,  and  interest,  to  be  computed  as  aforesaid,  be  paid  by  tha 
defendants  John  Sanderson  and  Charles  Randolph,  out  of  the  surplus 
of  the  money  which  should  arise  by  sale  of  estates  vested  in  them  by 
the  said  act  of  Parliament.  And  that  the  rents  and  profits  thereof, 
after  the  other  trusts  mentioned  in  the  said  act  of  Parliament  were 
performed,  and  the  several  other  sums  appointed  for  the  several  other 
persons  before  named,  and  interest  for  the  same,  were  to  be  naid  them 
respectively.  And  in  case  there  should  be  any  surplus  of  the  money 
which  should  arise  by  sale  of  the  said  estate,  after  the  execution  of  the 
trusts  contained  in  the  said  act  of  Parliament,  and  the  payment  of  the 
said  several  sums  in  the  appointment  before  mentioned,  and  interest  as 
aforesaid,  it  was  ordered,  tnat  the  same  be  laid  out  in  the  purchase  of 
lands,  with  the  approbation  of  the  said  Master:  and  such  lands  were 
to  be  conveyed  to  the  defendant.  Lord  Lymington,  and  his  heirs ;  and 
until  such  purchase  should  be  made,  it  was  ordered  that  such  surplus 
be  laid  out  in  the  purchase  of  South  Sea  annuities,  subscribed  in  tha 
name  and  widi  the  privity  of  the  said  Accountant-Oeneral ;  and  he  was  * 
to  declare  the  trust  thereof,  subject  to  the  further  order  of  the  Court. 
And  it  was  ordered  that  the  interest  of  such  South  Sea  annuities  be 
paid  to  the  same  persons  as  would  be  entitled  to  the  rents  and  profits 
of  the  lands  if  purchased. 


4  T 
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No.  9. 
Foxy.  Gregg  (It). 

Duchy  Court  of  Lancaster,  before  the  Chancellor  of  the  DociiT  of 
the  county  Palatine  of  Lancaster,  assisted  by  Mr.  Justice  Le  BUik 
and  Mr.  Justice  Heath. 

The  facts  were  stated  by  Mr.  Justice  Lc  Blanc  in  giring  jiu^meiit 
as  follows : 

This  cause  comes  before  the  Court  by  appeal  from  the  decree  pro- 
nounced by  the  Vice -Chancellor  of  the  county  Palatine  of  Lancaster. 
The  cause  was  originally  instituted  by  Esther  Marsland.  Tlie  cane 
was  revived  by  her  executor,  Adam  rox,  and  the  decree  of  the  Vice- 
Chancellor,  by  which  it  was  brought  to  this  Court,  declares  the  ap- 
pointment by  the  testatrix,  Mary  Hamilton,  of  the  moiety  of  the  testa- 
tor's estate  to  be  illusory  and  void ;  and  that  the  moiety  is  to  be  ap- 
plied in  such  manner  as  the  will  of  the  testator  directs ;  and  it  orders 
the  monies  to  be  divided  in  eighteen  proportions. 

In  onler  the  better  to  understand  the  cause,  I  will  shordj  state  tlie 
terms  of  the  testator's  will  creating  the  power.  The  appointment  wi- 
der the  will,  and  some  view  of  the  facts  produced  from  the  prodtgiovs 
mass  of  papers  now  before  me.  The  facts  are  these: — ^Robert  Hamil- 
ton, merchant,  of  Manchester,  by  will,  duly  m^de  on  the  11th  July, 
1777 t  devised  his  real  estate  to  be  converted  into  money,  and  addol 
to  his  personal  estate,  and  directed  the  residue  to  be  divided  m  two 
partsp  He  gave  one  moiety  to  Mary  Hamilton  his  wife,  for  her  oiwn 
use  and  benefit,  and  tlie  other  moiety  was  to  be  put  out  at  interest,  and 
that  interest  to  be  paid  her  during  her  life.  After  her  death,  he  di- 
rects, "the  same  shall  be  paid  to  and  divided  among  my  cousins,  vix : 
— Tlie  children  of  my  late  uncles,  Robert  Hamilton  and  John  Hamil- 
ton, and  of  my  late  aunt  Mary  Hobson,  and  my  cousin  Thomas  Daven- 
port, the  children  of  my  late  uncle  Edward  Holt,  and  the  grandchildren 
of  my  late  uncle  Robert  Holt,  deceased,  in  such  shares  and  nropor- 
tions,  manner  and  form,  as  my  said  wife  shall,  by  anjr  her  deeJ  or 
deeds,  w  ritings,  or  by  her  last  ^vill  and  testament  in  vmting,  notwith- 
standing her  coverture,  to  be  by  her  duly  executed  in  the  presence  of 
two  or  more  witnesses,  direct,  order,  and  appoint"— Then  comes  these 
words,-—"  And  in  default  of  such  direction,  order,  or  appointment,  I 
give  and  bequeath  the  same  unto  my  said  cousins,  to  be  equally  divided 
amongst  them,  nhare  and  share  alike :  and  it  is  my  will  and  mind  tiiat 
the  child  or  children  of  such  of  my  cousins  as  are  now,  or  at  the  tinie 
of  my  decease,  may  be  dead,  or  or  such  of  them  who  shall  die  during 
the  life  of  my  said  wife,  shall  stand  in  the  place  of  their  deceased  pa- 
i*ent  or  parents,  and  be  entitled  to  such  interest  and  benefit  as  th# 
parent  or  parents  of  such  child  or  children  would  have  been  entitled 
to  by  this  my  will,  in  case  he  or  she  had  survived  my  said  wife.  And 
I  nominate  and  appoint  my  said  wife,  and  William  Crane,  executrix 
and  executor  of  this  my  will." — ^The  facts  which  occurred  after  the 
will  was  made  are  these : — ^The  testator,  Robert  Hamilton,  died  tite 
(k)  ride  SuprOf^' 302, 
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Utter  end  ef  1780,  or  the  beginniBg  of  1781,  without  having  revoked* 
or  in  any  manner  altered  his  will. 

After  his  death,  BobeH  Hamilton,  who  was  his  heir  at  law,  and  eldest 
ppn  of  Robert  Hamilton,  the  deceased  uncle  of  the  testator,  claimed  ta 
be  entitled  to  and  took  possession  of  a  copyhold  estate  situated  at 
Sowerbv,  the  property  of  the  testator,  because  it  was  undisposed  of, 
«Bd  had  not  been  surrendered  to  the  use  it  was  to  be  applied  to  under 
the  will*  This,  it  must  be  observed,  does  not  make  any  difference  in 
the  will,  because  if  it  was  the  intention  of  the  testator  to  have  this  copy- 
hold su^endered,  it  wfU|  to  form  a  part  of  his  general  fund,  therefore 
that  circumstance  may  be  laid  out  of  the  case. 

On  the  5th  of  May,  1792,  in  the  life^time  of  the  testator's  cousin 
Robert  Hamilton,  the  testator's  widow  and  executrix,  Mary  Hamilton, 
made  a  will  properly  attested  :«^In  that  will,  after  reciting  the  power 
given  her  by  her  deceased  husband  to  divide  and  appoint  one  moiety 
of  his  personal  estate  amongt  his  coueiins,  in  such  snares  and  propor- 
tions as  she  should  by  deed  or  will,  direct,  limit,  or  appoint,  she  further 
addS)  that  Robert  Hamilton,  one  of  such  cousins,  being  the  eldest  son 
of  her  late  husband's  uncle,  Robert  Hamilton,  had  since  his  death 
claimed,  and  was  then  in  possession  of,  a  copyhold  estate  of  which  her 
said  husband  was  seised  in  fee,  and  wMch  he  intended  to  devise  by  his 
will,  but  which  did  not  jpass  thereby  for  want  of  bavins  been  surren- 
dered to  the  use  thereot ;  and  that  she  therefore  considered  the  said 
Robert  Hamilton,  the  son,  and  his  issue,  as  sufficiently  provided  for  by 
such  c^yhold  estate ;  and  she,  the  said  Mary  Hamilton,  declared  her 
will,  and  directed  and  appointed  the  said  moiety  of  the  residue  of  her 
deceased  husband's  real  and  personal  eetate  to  be  paid  and  divided  as 
follows ;  that  is  to  say,  the  sum  of  one  shilling,  (part  thereof  1  be  paid 
unto  Robert  Hamilton,  the  eldest  son  of  her  late  husband's  uncle  Robert 
Hamilton,  if  he  should  be  living,  and  if  he  should  be  dead,  tl^en  to  his 
issue,  as  and  for  and  in  full  of  his  or  his  issue's  share  of  the  said  moiety, 
mnd  that  the  remainder  of  the  moiety  should  be  divided  into  so  many  and 
such  shares  and  portions  as  the  same  would  have  been  divided  into 
under  her  said  husband's  will,  in  case  the  Robert  Hamilton,  the  sop, 
had  died  without  issue. 

In  1794,  after  the  making  of  this  will,  Robert  Hamilton,  the  eldest 
son  of  the  heir  at  law  of  the  uncle  of  the  testator,  died,  leaving  issue  four 
or  more  children,  namelv  Robert  Hamilton,  of  Bramhall,  in  the  countv 
of  Chester,  farmer,  his  eldest  son  and  heir  at  law ;  Ann  Clark,  of  Bullock 
Smithy,  in  the  said  countv,  widow ;  Maigaret  Downing,  wife  of  Geoige 
Downing,  of  Marple,  in  the  said  county,  and  others. 

In  1806,  Mary,  the  widow  and  executrix  of  the  testator,  made  a  co- 
dicil, and  after  giving  certain  legacies  '*  confirms  her  wiU  in  all  res- 
pects, except  as  to  the  lef^cies  hereby  altered ;"  at  the  time  of  making 
this  codicil  Robert  Hamilton  was  dead,  but  had  left  children^— She 
lived  to  1810,  and  then  died. 

The  case  was  argued  at  ^reat  length,  by  W.  D.  Evans,  Duckworth 
and  Lyon,  Su^en,  J.  Wilhams,  and  Richards,  for  different  parties. 

It  vfz^  admitted  that  the  heir  could  not  be  put  to  his  election,  Judd 
9.  Pratt,  15  Ves.  390.  JJvans  in  support  of  the  aroeal,  insisted  that 
"Ihe  appointment  by  the  will  was  valia  at  law,  and  the  eanitable  doc- 
trine mi  i^ot  9^fij,  i|ft  this  case,  because  the  app<nntee  or  the  illusoiy 
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share  died  in  the  life -time  of  the  testatrix.  Illusoiy  aii_ 
have  only  been  relieved  against  at  the  suit  of  parties  deluded.  The 
original  equity  is  personal.  The  doctrine  ought  not  to  be  extended, 
for  it  is  against  the  intention.  The  rule  reauires  a  fair  distributkiu 
The  general  doctrine  has  been  confined  by  tne  late  cases,  Spencer  «. 
Spencer,  5  Ves.  362 ;  Butcher  v.  Butcher,  9  Ves.  381, 16  Ves.  15.  The 
doctrine  does  not  prevail  where  there  is  a  provision  aliwide.  Tkis 
shows  the  personal  nature  of  the  equity.  But  at  all  events,  the  snbse* 
quent  codicil  made  good  the  will.  On  Robert's  death,  she  might  ex- 
clude him,  his  children,  and  representatives.  She  could  not  have  made 
an  appointment  in  his  favour.  The  codicil  is  executed  by  two  wit- 
nesses. 

Sugden,  contra,  contended  that  the  power  did  not  authorize  an  ex- 
clusive appointment,  Kemp  v,  Kemp,  5  Ves.  849,  and  that  Robert  waa 
not  suflSciently  provided  for  so  as  to  authorize  the  widow  to  exclude 
him  in  effect,  5  Ves.  861 ;  2  Scho.  and  Lef.  151 ;  1  Ves.  and  Bea.  97. 
The  appointment,  therefore,  by  the  will,  was  illusory  and  void,  and  the 
codicil  did  not  give  effect  to  it  as  a  new  will,  or  operate  as  an  appoint- 
ment. Holmes  v.  Coghill,  7  Ves.  499,  12  Ves.  206 ;  Lane  v.  Wilkms,  10 
East.  241 ;  Hamilton  v.  Royse,  2  Scho.  and  Lef.  315 ;  Cadogan  «. 
Sloane,  App.  No.  22,  to  4th  edit  of  Sugd.  on  Purch.  The  will  must 
stand  as  it  did  at  the  time  of  making  it    For.  26. 

Mr.  Justice  Le  Blanc  (after  having  taken  time  to  consider)  pro- 
nounced the  following  judgment: 

It  was  inlly  admitted  by  counsel  for  the  Appellant  that  the  appoint- 
ment of  the  moiety  in  the  will  of  Mary  Hamilton  could  not  be  support- 
ed, inasmuch  as  it  gave  one  shilling  only  to  Robert  Hamilton,  one  of 
the  cousins  of  the  testator ;  and  whatever  doubts  may  have  arisen  in  a 
court  of  equity,  as  to  what  is  to  be  considered  a  proper  appointment 
of  this  moiety  under  the  will  of  the  testator,  there  can  be  no  doobt 
that  the  appointment  in  this  will  executed  by  Mary,  wife  of  the  testa- 
tor, was  the  same  as  no  appointment  at  all ;  out  then  it  was  contended 
that  the  person  to  whom  this  residuary  bequest  had  been  made  was  to 
be  consiaerine  as  not  existing  at  the  time  her  codicil  was  made ;  and  if 
he  was  not  to  be  considered  in  existence,  none  of  the  parties  could  take 
advantage  of  the  will  as  if  he  had  been  living  when  tiie  codicil  was 
made,  it  was  further  contended,  that  this  codicil  of  1806  operated  as 
a  new  deed.  Robert  Hamilton  was  dead,  and  taking  that  to  be  so,  no 
appointment  could  be  made  to  him,  because  he  was  out  of  the  way. 
Inow,  whatever  weight  this  might  carry,  under  a  supposition  that  Ro- 
bert Hamilton  had  left  no  issue,  it  appears  to  us  that  his  having  left 
issue  is  an  answer  to  this  objection,  ana  sufficient  to  decide  the  present 
question  before  the  Court.  It  is  observed,  that  the  original  testator, 
Robert  Hamilton,  considers  to  whom  he  will  give  this  moiety,  and  his 
tnind  is  obviously  bent  on  the  persons ;  he  describes  them  as  his  cousins, 
and  then  he  particularizes  the  stock  from  which  his  cousins  sprins : 
namely,  the  children  of  his  late  uncles,  Robert  Hamilton,  ana  John 
Hamilton,  and  his  aunt  Mary  Hobson.  In  addition  to  those,  he  men- 
tions his  cousin,  Thomas  Davenport,  the  children  of  his  uncle,  Edward 
Holt,  and  the  grand-children  of  his  uncle  Robert  Holt,  which  shows 
he  meant  his  cousins  once  removed,  and  thtt  he  had  no  intention  to 
'  convert  his  estate  to  the  use  of  the  children  of  uncks  and  aunts  furtii- 
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«r  removed ;  and  when  he  states  that  it  is  for  such  children  who  stand 
in  the  place  of  their  parent  or  parents  deceased,  it  clearly  proves  that 
it  was  his  will,  at  all  events,  the  children  should  stand  in  the  place  of 
their  parents,  as  to  any  benefit  the  deceased  cousins  were  to  derive 
under  this  will ;  and  it  is  clear  that  in  case  an  appointment  had  been 
made  the  benefit  was  to  b^  derived  by  those  persons.    The  interest  of 
tills  moiety  being  by  her  to  be  disposed  of  according  to  her  husband's 
will,  could  it  be  saia  that  she  had  the  p^wer  to  apply  it  differently,  and 
create  a  new  interest  after  her  death  ?    The  testator  has  clearly  dis- 
tinffuished  the  persons  to  be  benefited,  by  directing  it  to  eo  in  a  regu- 
lar line,  namely,  among  those  whom  he  considers  the  cmldren  of  Tds 
'Uncles,  and  it  is  clear  to  me  that  he  was  contemplating,  at  the  time  he 
made  his  will,  the  death  of  those  who  might  die,  ana  the  interest  of 
tikose  who  might  outlive  tiiem.    If  his  wife,  at  whose  death  the  appoint- 
ment could  not  take  place,  knew  the  way  this  interest  would  apply, 
and  appointed  it  to  go  contrary  to  the  will  of  the  testator,  of  course  it 
decides  the  question ;  for  in  that  case  will  the  appointment  be  looked 
at,  or  will  her  codicil,  by  which  she  confirmed  her  appointment,  be 
valid  ?    It  cannot  be  valid,  inasmuch  as  it  has  appointed  this  moiety 
while  there  were  others  in  existence  to  whom  some  appointment  ought 
to  have  been  made,  and  to  whom  none  was  made,  viddicit,  Robert 
Hamilton  and  his  issue.    There  were  his  children,  who  ought  to  stand 
in  his  place,  and  have  such  appointment  of  shares  as  a  court  of  equity 
might  limit    I  have  considered  this  question  ;  and  my  opinion  is,  that 
the  object  of  the  testator's  will  was  to  give  this  moiety  to  his  cousins, 
and  tmtt  his  putting  the  children  in  the  situation  of  the  parent  or  pa- 
rents is  a  clear  definition  of  his  will ;  such  we  think  was  the  intention 
of  the  testator ;  his  object  was  to  put  the  children  in  the  situation  of 
the  parent  in  respect  to  this  moiety,  and  it  matters  not  how  the  will 
^ves  the  power  ot  appointment  to  the  widow.    Could  it  be  contended, 
if  all  the  cousins  had  died  in  her  life-time,  and  had  left  children,  the 
wife's  power  of  appointment  would  have  enabled  her  to  appoint  to  one 
child  in  exclusion  of  the  whole,  especially  after  the  testator  had  se- 
lected the  children  of  his  uncles  and  aunt,  to  be  objects  of  his  bounty  P 
Supposing  that  all  the  children  of  his  uncle  should  be  dead,  the  testa- 
tor, at  the  time  of  making  his  will,  directs  that  the  child  or  children 
of  his  cousins  deceased,  either  at  the  time  of  makine  his  will,  or  who 
may  die  during  the  life  of  his  wife,  shall  be  entitled  to  such  interest 
or  benefit  as  the  parent  or  parents  would  have  been  entitled  to  in  case 
they  had  survived  his  wife.    He  describes  Robert  Hamilton,  John 
Hamilton,  and  Edward  Holt,  his  uncles,  and  Mary  Hobson,  his  aunt, 
as  the  stock  which  is  to  be  benefited,  and  the  descendants  of  those 
persons  were  to  receive  benefit  in  the  appointment  of  the  moiety  by 
the  widow.    For  this  reason,  it  appears  to  me  that  the  appointment  in 
the  will  of  Mary  Hamilton  is  invalid  ;  and  therefore  the  nind  becomes 
applicable  to  the  use  of  the  will  of  the  testator.  I  therefore  shall  submit 
to  the  Chancellor  of  the  Du(:hy,  that  the  decree  of  the  Vice-Chancel- 
lor^  declaring  the  appointment  by  the  testatrix  illusory  and  void,  should 
be  affirmed,  and  the  costs  of  aU  the  parties  paid  out  of  the  fund ;  and 
the  decree  of  the  Vice-Chancellor  was  accoroihgiy  affirmed. 
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No.  10. 
Earl  of  Cardigan  v.  Montagu. 
Utg.  Lib.  A.  1754,  fol.  466  (I). 
Tkis  Case  arose  upon  a  question  of  Election. 

It  appeared  that  die  late  Duke  of  Montagu,  under  apover  c^mtaiaej 
in  his  marriage  settlement,  executed  leases  to  the  derendant,  Edward 
Montagu,  who  executed  declarations  of  trust,  declaring  such  leases  tb 
be  made  in  trust  for  the  Duke ;  and  the  defendants  prajed  an  inquiry 
as  to  the  fuanium  of  the  rent,  &c.  before  they  were  put  to  tkar  dec- 
tien,  and  hoped  that  the  Court  would  thereupon,  first  determine  the 
validity  or  invalidity  of  such  leases. 

Whereupon  it  was  referred  to  Master  Montagu,  to  look  infb  the 
seyeral  leases  which  were  made  by  the  Duke  to  Edward  Montagu,  ef 
the  settled  estate,  which  were  then  subsisting,  and  to  inquire  what 
powers  were  vested  in  Ihe  Dul^e  for  leasing  me  estates,  aim  to  state 
his  o{nnion  thereon. 

llie  Master  by  his  report  stated  that  he  had  inquired  whatpowess 
were  vested  in  the  Duke ;  and  that  the  only  power  which  was  vested 
in  him  was  contained  in  a  settlement  of  Jan.  1704,  in  the  words  feUow- 
ing;  "Provided  also,  that  it  shall  be  lawful  for  the  said  Earl  Mo&ta* 

SI,  and  John  (the  late  Duke^  as  they  should  be  in  possession  dnrmg 
eir  lives  respectively,  by  Indenture  under  his  or  their  respective 
hand  or  hands,  and  seal  or  seals,  attested  by  two  or  more  credme  wit- 
nesses, to  make  any  lease  or  leases  of  all  those  iron-works  and  fur- 
nances  in  the  city  of  Southampton,  and  of  all  other  the  lands,  tene- 
ments, woods,  hereditaments,  rights,  privileges,  and  other  things,  men- 
tioned in  and  agreed  to  be  demised  by  the  Earl,  by  an  Indenture  bear- 
ing date  the  99m  Dec.  1701,  and  certain  deeds  therein  recited,  fir 
such  term  and  terms,  and  under  such  rents,  covenants,  and  agreements, 
as  are  therein  agreed  on,  or  to  any  person  or  persons,  from  time  to 
time,  for  any  term  or  number  of  years  absolute,  not  exceedii^  diirtj- 
one  years,  or  for  anjr  number  of  ^ears  determtnable  on  one,  two,  or 
tiiree  lives  in  possession  or  reversion,  or  by  way  of  future  interest,  so 
as  tiiere  be  not  in  being  at  one  and  ihe  same  time  any  lease  or  leases 
for  years  absolute,  for  above  tiiirty-one  years  in  the  whole,  and  so  as 
all  such  leases,  determinable  on  life  or  lives  be  not  to  continue  longer 
ftan  for  three  lives,  and  so  as  upon  every  such  lease  there  be  reoorad 
suth  tents  w  payments,  or  more,  as  by  the  said  Indentures  therein  before 
refetred  to  was  mentioned  and  as;reed  to  be  reserved ;  and  also,  by 
$mj  Indenture  tn  like  manner  to  be  made  and  attested,  to  make  any 
lease  or  leases  itf  any  of  the  said  messuages  in  the  county  of  Middle* 
sex,  for  the  encouragement  of  re-building  the  same,  for  any  term  or 
terms  not  exceeding  sixty-one  years  from  the  making  thereof^  at  and 
under  the  lft;e  respective  rents  as  were  paid  for  the  same  on  the  fet 
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bttilding  thereof,  or  more ;  and  also  by  any  Indenture,  in  like  manner 
4o  be  made  and  attested,  to  make  any  lease  or  leases  of  all  or  any 
other  part  or  parcel,  parts  or  parcels  oi  the  same  premises  before  men- 
tioned, other  Uian  the  said  capital  messuare  called  Ditton-house,  and 
the  orchards,  gardens,  yards,  and  lands  Bmited  to  the  use  of  Lady 
Man"  Churchill,  and  also  other  dian  the  aforesaid  mansion-house  call- 
ed Boughton-house,  with  the  appurtenances  thereof,  unto  any  person 
Or  persons  for  the  term  of  twenty-one  years,  or  for  any  term  or  num- 
ber of  years  not  exceeding  twenty-one  years,  or  for  any  term  or  num- 
ber of  jrears  determinable  upon  the  death  of  one,  two,  or  three  lires  in 
jpossession,  or  by  way  of  future  interest  of  such  of  the  said  premises  as 
have  been  usually  demised  for  one^  two,  or  three  life  or  lives,  or  for 
years  determinable  upon  the  deaUi  of  one,  two,  or  three  person  or  per- 
sons, so  as  such  estates  granted  in  possession,  and  by  way  of  future 
interest  absolute,  be  not  made  to  continue  longer  than  for  twenty-one 
years,  and  so  as  such  terms  for  years  granted  for  longer  time  than 
twenty-one  years  be  all  made  determinable  upon  the  deaths  of  one, 
two,  or  three  persons  at  the  most,  and  so  as  upon  all  such  leases  made 
of  such  part  of  the  said  premises  as  have  been  usually  let  for  three 
lives,  or  for  any  term  of  years  determinable  upon  one,  two,  or  three 
life  or  lives  in  possession  or  by  way  of  future  interest  as  aforesaid, 
there  be  reserved,  to  continue  due  and  payable  yearly,  during  such 
leases,  the  ancient,  usual  and  accustomed  rents,  boons  keriots,  and  set- 
vices  usually  paid  for  the  same,  or  more,  and  so  as  by  and  upon  all  such 
leases  to  be  made  for  twenty -one  years,  or  any  less  term  of  years  ab- 
solute, not  usually  let  for  life  or  lives,  or  for  years  determinable  on 
lives  as  aforesaid,  there  be  reserved,  to  continue  due  and  payable  year- 
ly during  the  continuance  of  such  leases,  the  utmost  and  best  improved 
yearly  rent  or  rents,  which  at  the  time  of  making  thereof  can  or  may  be 
reasonably  gotten,  without  fine  or,  other  income  for  the  same,  and  so  as 
in  every  such  lease  or  leases  whidh  shall  be  made  by  virtue  of  any  o^ 
the  powers  aforesaid,  there  be  contained  a  condition  of  re-entry  for 
non-payment  of  the  said  rent  or  rents  thereby  to  be  reserved,  and  so 
as  such  lease  or  leases  be  made  without  impeachment  of  waste  by  ex- 
press words  to  be  therein  contained,  and  so  as  the  lessee  or  lessees  to 
whom  such  lease  or  leases  be  made  do  execute  counter-parts  thereof." 
(1)  And  the  Master  found  twenty -four  leases  respectively  number- 
ed from  one  to  twenty-four,  both  inclusive,  to  have  been  all  the  leases  ^ 
granted  by  the  Duke  under  the  power ;  and  he  stated  that  he  had  pro- 
ceeded to  look  into  them.  And  he  found  that  the  first  three  of  such 
leases,  severally  numbered  1,  %  and  3,  were  each  of  them  made  for  the 
absolute  term  of  twenty-one  years  commencing  at  Lady- Day  1749; 
and  that  all  the  other  twenty -one  leases  were  respectively  made  for  the 
term  of  ninety -nine  years  commencing  at  Lady-Day  1749,  if  the  plain- 
tiffs, Mary  Countess  of  Cardigan,  her  eldest  son,  and  the  Duchess 
Dowager  of  Manchester,  pr  any  of  them,  should  so  long  live ;  and  as 
to  the  lease  No.  1,  whereby  the  mansion-house  called  Montagu -house, 
&c.  were  demised  to  Edward  Montagu  for  twenty-one  years  absolute- 
ly, at  the  yearly  rent  of  300/.  payable  half-yearly,  at  Michaelmas  and 
Lady-Day,  unto  the  testator  the  late  Duke,  and  die  person  or  persons 
who  for  the  time  bein^  should  be  seised  of  the  premises  in  remainder 
after  him,  with  a  proviso  therein  contained,  that  if  the  Duke  should  St 
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any  time  during  his  life,  and  the  continuance  of  sucli  lease,  ptj  or  ten' 
der  or  cause  to  be  paid  or  tendered  to  the  said  Edward  Mont«|a,lui 
executors,  administrators,  or  assigns,  in  the  dining-hall  of  GnTVInfi, 
Is,  then  the  lease  and  all  clauses,  &c.  therein  contained,  should  ibn- 
lutelj  determine ;  and  the  like  proviso  or  power  bein^  inserted  ia 
every  one  of  the  said  twenty -four  leases,  and  no  other  objection  htvifig 
been  made  before  the  said  Master  to  the  said  lease.  No.  1,  trot  whit 
arose  from  such  proviso,  which  objection  had  been  made  to  every  one 
of  the  said  twenty -four  leases,  the  Master  conceived  that  the  lease  No. 
1,  notwithstanding  such  objection,  was  a  valid  lease,  and  warranted  bj 
the  said  power  of  leasing  (w). 

(2)  But  as  to  the  said  lease.  No.  2,  whereby,  not  only  the  honoar  of 
Gloucester,  but  likewise  sixteen  several  manors  in  Northampton,  and 
more  particularly  the  manor  of  Boughton,  and  a  great  walk,  and  Bou||k- 
ton  Park,  with  the  deer  therein,  together  with  Other  lands  in  Norftamp- 
ton,  and  also  the  manor  of  Beaulieu  in  Southampton,  were  demised  to 
Edward  Montagu  for  the  like  term  of  twenty-one  years  absolute,  at  the 
yearly  rent  of  600/.  payable  half-yearly  as  aforesaid,  the  said  Master  did 
conceive,  from  the  general,  extensive,  casual  and  uncertain  natures,  and 
values  of  the  greater  part  at  least  of  the  premises,  and  the  great  difficul- 
ty, if  not  utter  impossibility  arising  from  llience,  of  forming  anj  judg- 
ment whether  the  rent  thereby  reserved  was  the  utmost  and  best  impro- 
ved yearly  rent  which  at  the  time  of  makins  such  lease  could  ormi^t 
have  been  reasonably  gotten  for  all  the  premises,  and  the  rather  as  there 
was  no  exception  contained  therein  of  Boughton -house,  8tc  which  were 
expressly  excepted  out  of  the  said  power  of  leasing,  for  the  said  rea- 
sons he  did  conceive  that  the  lease.  No.  2,  was  not  a  valid  lease,  nor 
warranted  by  the  power  (n). 

f  3)  And  as  to  the  said  lease.  No.  S,  whereby  the  manor  of  Dittim 
and  Ditton  Park,  together  with  a  farm  called  Hams,  and  ten  acres  of 
land,  were  demised  to  Edward  Montagu  for  the  like  term  of  twenty-one 
years,  at  the  yearly  rent  of  290L  payable  as  aforesaid,  there  ^^^ 
exception  contained  in  such  lease  of  Ditton-house,  &c.  limit«d  by  w 
marriage  settlement  to  the  use  of  Lady  Mary  Churchill  for  life»™^ 
it  was  admitted  before  the  said  Master,  were  part  of  the  "^^'^  ?[^-j 
ton,  and  were  expressly  excepted  out  of  tiie  power  of  leasing,  nt  oiA 
therefore  conceive  the  said  lease.  No.  3,  not  to  be  a  valid  lease,  nor 
warranted  by  the  power  (o). 

(4)  And  as  to  the  leasee  No.  4,  whereby  the  iron-works  in  thecoa^ 
ty  of  Southampton,  and  also  two  com -mills,  and  the  land  thereto,  w» 
other  lands,  were  demised  to  Edward  Montagu  for  the  term  ^^^^^ 
determinable  on  the  lives  of  three  several  persons  (herein  p^'^^'.J^ 
said  iron-works  and  furnances,  and  other  premises  demised,  did  ip- 
pear  to  be  a  part  only  of  the  premises  comprised  in  the  1"^^^?^?^ 
December  1701,  referred  to  in  the  said  power  of  leasing,  and  w^ 
same  part  was  by  the  same  Indenture  agreed  to  be  separately  anj"*J' 
tinctly  demised,  although  upon  looking  into  such  new  ^f^^  ^^a^ 
and  comparing  the  tame  with  the  said  Indenture,  and  particularly 
the  articles  of  agreement  therein  recited,  it  did  appear  that  ^^/'^ 
same  premises  were  separately  and  distinctly  demised  by  the  «aio 

(m)  Thit  was  acquieseed  in.  (o)  This  was  acquietced  i«% 

(n)  This  was  ac^oietocd  in. 
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lease,  No.  4»  and  that  such  and  tiie  same  rents  and  payments  were 
thereby  reserved  as  by  the  said  Indenture,  and  the  other  indentures 
and  articles  therein  recited,  were  mentioned,  and  agreed  to  be  reserv- 
ed, yet  the  said  Master  found  that  in  the  said  articles  there  was  con- 
tained not  only  a  covenant  on  the  part  of  the  lessee  to  maintain,  keep, 
and  leave  the  said  premises  in  sufficient  repair,  but  that  there  were 
also  contained  therein  several  other  covenants  on  the  part  of  the  les- 
see with  regard  to  the  time  or  manner  of  cutting  or  felling  the  several 
coppices  and  underwoods  thereby  agreed  to  be  demised,  the  not  put- 
ting any  stock  or  cattle  into  such  coppice,  and  the  like,  all  in  tneir 
nature  tending  to  the  preservation,  good  management  and  improve- 
ment of  the  said  premises  ;  and  that  no  such  covenants  on  the  part  of 
the  lessee  were  contained  in  the  said  new  lease,  No.  4  ;  and  as  by  the 
said  power  of  leasing  it  seemed  to  be  particularly  intended  that  all 
leases  to  be  made  of  the  said  iron-works  and  furnaces,  and  other  the 
premises  mentioned  in  the  aforesaid  Indenture,  or  by  any  of  the  deeds 
therein  recited,  should  be  made,^not  only  under  such  rents  and  pay- 
ments, but  likewise  under  such  covenants  and  agreements  as  were 
therein  particularly  agreed  on,  and  the  aforesaid  several  covenants 
on  the  part  of  the  lessee,  beine  wholly  omitted  in  the  said  new  lease. 
No.  4,  tor  that  reason  the  said  Master  conceived  such  new  lease  not 
to  be  a  valid  lease,  nor  warranted  by  the  power  (p), 

(5)  And  as  to  the  lease.  No.  5,  whereby  Palace  Farm,  and  other  lands 
in  Bewley,  were  demised  to  Edward  Montagu  for  the  like  term  of  99 
years  determinable  on  the  same  lives,  amon^t  which  premises  so  de- 
mised were  contained  other  part  of  the  premises  comprised  in  the  said 
Indenture  of  the  29th  December,  1701  and  thereby  also  agreed  to  be 
separately  and  distinctly  demised ;  and  although  upon  looking  into 
such  lease.  No.  5,  and  comparing  the  same  with  the  said  Indenture  of 
the  29th  December,  1701,  the  same  rents  and  payments  did  appear  to 
be  reserved  by  the  said  lease.  No.  5,  as  by  the  said  Indenture  of  the 
29th  December,  1701,  and  the  Indentures,  &c.  therein  recited,  was  men- 
tioned, and  agreed  to  be  reserved  in  respect  of  such  part  of  the  sud 
premises  as  were  comprised  in  the  Indenture  of  the  29th  December, 
1701,  yet  it  appearing  that  such  lease,  No.  5,  did  also  contain  some 
other  lands  and  premises  not  comprised  in  the  ^aid  Indenture  of  the 
29th  December,  1701,  and  particularly  certain  lands  therein  mentioned, 
for  that  reason  the  said  Master  did  conceive  that  the  said  lease.  No.  5, 
was  not  a  valid  lease,  nor  warranted  by  the  power  (q). 

(6)  And  as  to  the  five  several  leases  following,  viz.  No.  6,  No.  7,  No. 
8,  No.  9,  and  No.  10,  whereby  certain  messuages,  &c.  were  severally 
demised  unto  the  said  Edward  Montagu  for  the  like  term  of  99  years 
determinable  on  the  same  three  lives,  it  having  been  objected  before  the 
said  Master,  that  the  several  farms  and  premises  so  as  aforesaid  sepa- 
rately demised  by  the  said  five  several  leases,  had  not  been  usually  de- 
mised for  one,  two,  or  three  lives,  or  for  years  determinable  upon  the 
death  of  one,  two,  or  three  person  or  persons,  and  no  old  leases,  nor 
any  other  evidence  having  been  laid  before  him  to  show  that  such  seve- 
ral farms  and  premises  had  been  usually  so  demised,  the  said  Master 
did  for  that  reason  conceive  that  none  of  the  said  five  leases  liumbered, 

^h)  TbU  «ai  acqoietcH  in.  (9)  Thto  wu  teqaieioed  in. 
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6,  r,  8,  9,  and  10,  did  appear  to  be  valid  leases,  or  to  be  warraBted  by 
the  power  (r). 

(7)  But  as  the  five  several  other  new  leases  following,  vix.  No.  11, 
No.  12,  No.  13,  No.  14,  and  No.  15,  whereby  the  messuagee,  &c.  then* 
in  mentioned  were  severally  demised  to  Edward  Montagu  for  the  lik* 
term  of  99  years  determinable  upon  the  same  three  lives,  to  maintaio 
and  support  which  said  five  new  leases,  five  several  old   leases  had 
been  produced  before  the  said  Master,  by  which  itdid  appear  thattlie 
several  messuages,  &,c.  so  as  aforesaid  separately  demised  bj  the  aid 
five  new  leases,  were  in  like  manner  separately  demised    by  the  said 
five  old  leases,  but  upon  looking  into  such  five  old  leases,  and  conmar- 
inff  the  same  with  the  five  new  leases,  he  found,  that  in  each  of  the 
said  five  old  leases,  or  counterparts,  and  also  in  each  of  the  said  five 
new  leases,  there  was  contained  a  covenant  on  the  part  of  the  lessee 
to  bear,  pay,  and  discharge  all  taxes,  rates,  duties,  and  impositions 
ivhatsover ;  and  that  in  all  of  the  said  five  old  leases  there  was  also 
contained  a  covenant  on  the  part  of  the  lessee  to  maintain,  keep,  and 
leave  the  demised  premises  in  sufficient  repair ;  and  that  in  some  of 
the  said  five  old  leases  or  counterparts  there  were  likewise  contained 
covenants  on  the  parts  of  tiie  lessees  to  spend  and  lay  upon  the  de- 
mised premises  all  the  dung,  manure,  or  compost  thence  arising*;  and 
also  not  to  demise,  alien,  or  assign  any  part  of  the  said  demist  pre- 
mises without  the  license  in  writing  of  the  lessor,  his  heirs,  or  tssigoB  ; 
but  that  no  such  covenants  as  last  mentioned  were  contained  lo  any 
of  the  said  five  new  leases :  however,  it  appearing  that  the  same  several 
and  respective  ancient,  usual,  and  accustomed  rents,  boons,  and  ser- 
vices wnich  had  been  usually  paid  for  and  in  respect  of  the  several 
messuages  and  premises  separately  demised  by  the  said  five  new  leases, 
were  severally  reserved  by  such  five  new  leases,  and  thereby  made  to 
continue  due  and  payable  yearly  during  the  continuance  of  such  leases, 
and  no  other  particular  objection  having  been  made  to  any  of  the  said 
five  new  leases  but  what  arose  from  the  omission  of  such  several  cove- 
tiants  as  were  before  mentioned,  the  said  Master  did  conceive,  that  not- 
withstanding such  objection,  the  aforesaid  fi\Q  new  leases  numbered, 
11,  12,  13,  14,  and  15,  were  each  of  them  valid  and  effectual  leases, 
warranted  by  the  power  («). 

(8)  But  as  to  the  remaining  nine  leases,  viz.  No.  16,  17,  18, 19, 20, 
21,  22,  23,  and  24,  whereby  certain  farms,  &c.  were  respectively  de- 
mised to  Edward  Montagu,  for  the  like  term  of  ninety-nine  years,  de- 
terminable on  the  same  three  lives ;  to  maintain  and  support  which 
nine  new  leases,  nine  several  old  leases,  or  counterparts,  had  been  pro- 
duced before  the  said  Master,  by  which  it  did  appear  that  the  several 
messuages  and  premises,  so  as  aioresaid  separately  demised  by  the  said 
nine  new  leases,  were  in  like  manner  separately  demised  in  and  by  the 
said  nine  old  teases ;  but  upon  looking  into  such  nine  oM  leases  and 
comparing  the  same  with  the  nine  new  leases,  the  said  Master  fiHnid, 
that  in  every  one  of  the  said  nine  old  leases,  there  were  contained 
covenants  on  the  part  of  the  lesseed  to  bear,  pay,  and  discharge  all 

(r^  This  was  acqoiescrd  in. 

(«)  Tkis  was  not  wcquif  seed  in  \  and  the  Master's  optoioQ  Id  this  respe«t  vasovsr-itb^ 
h)r  reason  of  the  oroissioa  of  iht  eoveittut  to  repair* 
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taxes,  rates,  duties,  and  impogitions  whatsoever ;  and  also  to  maintain, 
and  keep,  and  leave  the  demised  premises  in  sufficient  repair;  and  that 
in  several  of  the  said  nine  old  leases  there  were  likewise  contained 
covenants  on  the  parts  of  lessees  to  spend  or  lay  upon  the  said  demis* 
ed  premises  all  the  diing,  manure,  or  compost  thence  arisins ;  and  also 
not  to  demise,  alien,  or  assign  any  part  of  the  said  demised  premises 
without  the  license  in  vmtine  of  the  lessor,  his  heirs  or  assigns ;  and 
more  particularly  in  the  old  lease,  bearing  date  the  20th  day  of  April, 
1664,  produced  before  him,  to  maintain  and  support  the  new  lease.  No. 
19,  there  was  contained  a  covenant  on  the  tenants  part  to  grind  at  the 
mill  of  the  said  lessor,  situate  in  Bewley,  all  the  corn  and  grain  which 
they  should  spend  in  and  upon  the  said  demised  premises ;  and  that  in 
another  old  lease,  bearing  date  the^  20th  day  of  April,  1688,  produced 
before  the  said  Master,  to  maintain  and  support  the  new  lease.  No.  20, 
there  was  contained  a  like  covenant  on  the  tenant's  part,  to  grind  all 
his  com  at  the  lessor's  mill  aforesaid ;  all  which  covenants  on  tne  parts 
of  the  said  lessees,  as  they  did  in  their  nature  tend  to  the  preservation, 
management,  and  improvement  of  tlie  premises  demised,  were  for  that 
reason  for  the  benefit,  advantage,  and  security,  not  only  of  the  imme- 
diate lessors,  but  likewise  of  ail  persons  claiming  after  them ;  but  he 
found  that  neither  the  said  covenant  to  bear,  pay,  and  dischai^e  all 
taxes,  &c.  nor  any  of  the  several  other  covenants  therein  before  par- 
ticularly mentioned  were  contained  in  any  of  the  said  nine  new  leases, 
and  that  the  like  covenant  for  grinding  com  in  the  said  mill  was  not 
contained  in  either  of  the  said  two  new  leases  respectively  numbered 
19,  20;  and  as  the  said  several,  ancient^  usual,  and  accustomed  rents 
which  were  usually  paid  under  the  said  nine  old  leases,  did  by  mean^ 
of  the  said  covenant  for  the  tenants  paying  and  discharging  all  rates 
and  taxes  become  dear  and  net  rents,  freed  from  any  deduction  what- 
soever, and  for  want  of  such  covenants,  the  several  rents  reserved  by 
the  said  nine  new  leases  must,  he  conceived,  be  subject  and  liable  to  a 
deduction  thereout,  upon  account  not  only  of  the  land-tax,  but  likewise 
of  other  rates  and  taxes  which  tended  manifestly  to  the  prejudice  of 
the  persons  who  since  the  decease  of  the  Duke  had  been,  or  might 
thereafter  be  seised  of  the  demised  premises :  Under  those  circumstan- 
ces,  the  Master  craved  leave  to  submit  to  the  judgment  of  the  Court, 
how  far  the  several  rents  which  appeared  to  be  nominally  reserved  by 
the  said  nine  new  leases,  for  the  want  of  such  covenants  for  the  tenants 
paying  and  discharging  all  rates  and  taxes,  could,  or  ought  to  be  deem- 
ed, in  substance  and  effect,  the  same  several  ancient  rents  as  were 
usually  paid  by  virtue  of  the  said  nine  old  leases,  which  seemed  to  be 
expressly  required  by  the  said  power  of  leasing ;  and  consequently, 
whether  the  said  nine  new  leases  were  valid  leases,  and  warranted  by 
the  power  or  not ;  and  more  particularly,  whether  the  said  two  new 
leases,  respectively  numbered  19  and  20,  were  not  invalid  for  want  of 
the  like  covenants  on  the  tenants  part  for  grinding  their  corn  at  the 
lessor's  mill  as  were  contained  in  the  before -mentioned  two  old  leases, 
the  9ame  appearing  to  be  in  its  nature  a  boon  or  service  (/)• 

An  exception  was  taken  by  the  defendants  to  the  report  for  that  the 
said  Master  had  by  his  report,  certified,  that  he  conceived  that  the  five 

(/)  Tite  -nine  lenses  were  held  jto  be  invaUd. 


Digitized  by  CjOOQ IC 


676  APPENDIX. 

several  leases  therein  mentioned  by  the  numbers  11,  12,  Id,  14,  and  la, 
were  valid  leases,  and  warranted  by  the  power ;  whereas  the  defen- 
dants insisted  that  he  ou^ht  to  have  certified  that  the  said  five  lease 
were  not  valid  leases. 

His  Lordship  held  the  said  defendants  said  exception  to  be  good  and 
sufficient,  and  therefore  ordered  that  the  same  should  stand  and  be  al- 
lowed. According  to  Lord  Mansfield's  note  of  this  case,  the  Chaa- 
cellor  took  some  days  to  consider ;  and  declared  he  was  clear  upon  the 
argument,  but  took  time,  because  there  was  no  case  in  point  The 
more  he  thought  of  it  the  more  he  was  convinced.  The  principle  he 
rested  upon  was,  that  the  estate  must  come  to  the  remainder-man  ia 
as  beneficial  a  manner  as  ancient  owners  held  it  (o). 

Upon  the  special  matter  of  the  said  report  relating  to  the  sevciai 
new  leases  from  No.  16  to  No.  24,  inclusive,  his  Lordship  decIaredL 
that  all  the  said  leases  were  not  warranted  by  the  power,  and  there- 
fore void. 

(u)  1  Burr.  l«2. 


No.  11. 

Daniel  V.  Goodwin  (x). 

Exchequer,  'frihity  Term.  8  and  9  Geo.  IL 

The  husband,  antecedent  to  the  marriage,  covenanted  with  his  in- 
tended wife,  that  she  should  have  a  power  to  dispose  by  vrill  of  her  es- 
tate and  effects.  Subsquent  to  the  marriage,  the  wife  was  made  execu- 
trix to  the  last  will  and  testament  of  w^.  The  wife  afterwards  made 
her  will  of  the  goods  and  effects  she  had  as  executrix ;  and  continued 
B  executor  thereof,  Upon  a  declaration  in  prohibition,  and  demurrer  to 
the  plea  put  in  to  it,  the  question  was,  whether  the  Spiritual  Court  had 
a  power  to  grant  a  probate  thereof,  or  whether  it  should  not  operate  u 
an  appointment  to  be  carried  into  exectftion  by  a  Court  of  Eq^i^  ^ 
And  as  to  this  point,  the  Court  took  this  difference,  where  the  wiu  sib- 
sisted  upon  the  agreement  of  the  parties  antecedent  to  the  marriij^i 
there  the  will  is  in  the  nature  of  an  appointment,  which  is  to  be  carried 
into  execution  by  a  Court  of  Eouity ;  but  where  the  wife  is  made  execu- 
trix to  another  person,  there  the  Spiritual  Court  may  grant  a  probate 
of  her  will,  for  she  may  continue  the  executorship  by  con8titutin|  a 
person  executor  to  the  first  testator ;  and  she  may  by  law  make  a  ois- 

Esition  of  choses  in  action,  which  she  was  possessed  of  as  executrii, 
cause  in  outer  droits  hnd  the  Spiritual  Court  may  prove  such  will (jf> 


w 


Vide  Supra,  p.  3^9.  Mod.  841  ;  1  Roll.  Abr.  608 ;  Moor,  5J9; 

*  Mod.  t20l ;  Salk.  308 ;  Vent  4.  6.     2  Mod.  170. 
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Mansdl  v.  Price  (z). 
At  the  Rolls,  Michaelmas  Term,  9  6eo.  II. 

Catherine  Mansell,  before  her  marriage  with  the  defendant  Price, 
assigned  all  her  personal  estate  due  to  her  bj  bond,  judgment,  &c.  ex- 
cept 1000/1  whicn  the  defendant  was  to  ha^e  immediately  to  his  own 
use,  in  trust  for  the  defendant  Price,  and  Catherine  his  intended  wife, 
for  their  lives,  and  the  Kfe  of  the  survivor  of  them,  and  afterwards  that 
the  principal  money  should  be  liud  out  in  land  to  the  use  of  the  heirs 
of  the  body  of  Catherine  bjr  the  defendant ;  and  for  want  of  such  issue, 
to  the  use  of  the  survivor  ror  ever,  provided  that  Catherine  should  have 
power,  at  any  time  during  the  coverture,  by  will  or  deed,  executed  in 
the  presence  of  three  or  more  credible  witnesses,  to  give  or  dispose  of 
any  sum  out  of  the  principal  money,  not  exceeding  1500/,  to  such  per- 
sons and  uses  as  she  should  limit  and  appoint,  wmch  should  be  paya- 
ble immediately  after  her  decease,  in  case  she  died  without  issue  by 
the  defendant  Price.  Catherine  Price,  some  time  during  the  marriage, 
duly  executed  the  power  by  deed-poll  in  the  presence  of  three  witness- 
es, and  thereby,  for  the  natural  affection  she  bore  to  her  niece  Cathe- 
rine Dawkins,  and  her  eldest  daughter  Catherine ;  and  for  the  next 
daughter  her  said  niece  should  have,  did  give,  grant,  and  dispose  of 
the  said  sum  of  1500/.  to  Sir  Edward  Mansell,  his  executors  and  ad- 
ministrators, immediately  after  her  decease,  if  she  died  without  issue, 
in  trust,  that  he  should  pay  to  Ca^erine  the  eldest  daughter  of  her 
niece,  1000/.  when  she  should  attain  the  age  of  twenty -one,  or  marry,  in 
case  the  marriage  should  be  by  consent  of  her  mother  \  but  if  she 
should  die  before  twenty-one,  or  marry  without  consent,  that  then  it 
should  be  to  such  uses  as  Catherine  the  niece,  whether  sole  or  covert 
by  deed  or  writing,-  should  direct  and  appoint,  except  to  her  husband, 
if  she  should  have  any,  with  or  without  power  of  revocation ;  and  the 
other  500/.  she  directed  to  be  paid  to  the  next  daughter  of  her  niece 
when  she  should  be  twenty-one,  or  marry,  exactly  under  the  same  terms 
as  before.  Catherine,  the  niece,  had  afterwards  issue  another  daugh- 
ter, and  then  Catherine  Price  died  without  issue.  The  bill  was  filed 
by  the  guardian  of  the  infant  daughters  to  have  the  money  paid,  and  to 
be  put  out  for  fliem  to  have  the  interest  thereof  immediately.  For  die 
detendant  Price  it  was  insisted,  that  he  was  entitled  to  the  interest 
of  the  1500/.  until  the  same  should  respectively  become  payable,  either 
as  a  resulting  trust  (he  being  administrator  to  his  wife),  or  part  of  his 
right  under  the  articles  taken  from  him  by  the  execution  of  the  power. 

The  first  (juestion  was,  whether  parol  evidence  could  be  admitted  to 
explain  the  intention  of  Catherine  Price,  what  should  become  of  the 
interest  till  the  times  of  payment ;  for  if  that  could  be  admitted,  there 
was  sufficient  to  prove  the  husband  should  not  have  it,  but  that  it  should 
go  to  the  same  persons  to  whom  the  money  was  given  by  the  deed  of 
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appointment,  and  the  Master  of  the'Eolls  was  of  opinion  such  parol  m- 
dence  could  not  be  read. 

The  second  question  was,  whether  there  could  be  a  resulting  truit  to 
the  husband  of  the  interest  of  1500L  till  such  time  as  it  should  becoae 
respectively  payable  according  to  the  limitations  in  the  deed. 

As  to  this,  he  said  this  was  not  a  case  of  a  resulting  trust,  or  a  trnt 
originally  created,  but  it  arose  on  a  power  eiven  and  executed  out  if 
an  original  trust,  by  which  it  must  be  considered  as  if  it  had  nerer 
been  comprised  in  that  trust,  because  it  was  absolutely  taken  oat  of  k 
by  the  execution  of  the  power.    This  case  of  money  differed  from  lud 
where  there  was  not  a  complete  dispo»tion,  for  here  was  an  endre  ud 
full  disposition  of  the  whole  money ;  and  it  differed  also  in  this  respect, 
for  land  by  law  was  always  presumed  to  make  a  prc^t,  and  the  formrf 
^1  writs  m  real  actions  supposes  it ;  but  in  the  case  of  mooej  it  is 
otherwise,  for  it  is  not  supposed  to  have  any  profit  at  all,  and  the  tine 
was  when  it  was  thought  illegal  to  make  a  profit  of  money,  and  the 
canon  law  would  not  suffer  a  usurer  to  make  a  will.    Then  here  is  a 
disposition  od  this  money  to  Sir  Edward  Mansell,  a  trustee,  by  firtoe 
of  the  power,  who  is  not  bound  to  put  out  this  money,  thou^  he  maj 
be  compelled,  according  to  the  judgment  and  direction  of  ttes  Coui; 
but  of  his  own  head  he  lias  no  authority  to  put  it  out ;  and  further,  if 
a  trustee,  not  having  power,  did  put  out  money,  it  was  at  his  owb  riakj 
and  in  that  case,  since  he  had  practised,  it  had  been  thought  diat  wch 
trustee  puttinc  out  money  without  the  direction  of  the  trust,  or  of  the 
Court,  should  have  the  profit  for  the  risk  of  putting  it  out ;  hot  now,  if  a 
trustee  puts  out  money  when  not  warranted  by  the  trust,  he  must 
answer  tor  ill  security,  and  yet  shall  not  have  the  benefit,  because  of 
late  it  had  been  easy  and  safe  to  lay  out  such  money  in  govenimei^ 
securities,  which  this  Court  thinks  proper  securities,  having  "^.^^^ 
parliament  on  its  sida.    Then  the  whole  capital  money  beuig  in  the 
hands  of  the  trustee  entirely  for  the  benefit  of  ceatui  que  trust,  would 
draw  the  interest  with  it ;  bo  he  decreed  there  would  be  no  resuhing 
trust  on  this  power  of  appointment. 


No.  13. 

Observations  an  Hills  v.  DounUon  (a). 

**  The  ground  of  my  determination  seems  to  have  been  misunder- 
stood. I  was  of  opinion  in  Chapman  v.  Gibson  that  the  '*^*'^Jv*"^ 
persons  for  whom  tne  testator  was  under  no  natural  or  moral  ow*' 
tion  to  provide,  Aere  was  no  occasion  to  inquire  whether  the  vxs^ 
were  provided  for  or  not  I  did  indeed  say,  in  that  case,  they  hifi^ 
parents  alive  whose  circumstances  did  not  appear,  they  could  not 
presumed  to  be  wholly  unprovided  for.  I  found  it  so  often  laid  do^ 
that  the  Court  would  supply  the  want  of  a  surrender  *P"**^^\^* 
if  he  was  not  wholly  unprovided  for,  and  so  many  Jicto,  that  "  *^.  j 
in  that  situation  the  Court  would  not  compel  him  to  surrei»d«»*»  ^ 
thought  it  proper  to  enter  rather  lately  into  the  consideration  oi  ^ 
principles  upon  which  the  Court  acted  in  supplying  surrenders ;  ^ 

(a)  VUle  tu^a,  p.  S55. 
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collected  the  prhiciple  to  be  this,  that  the  heir  shall  be  compelled  to 
make  good  the  disposition  of  his  ancestor,  if  made  in  discharge  of  a 
moral  or  natural  obligation,  as  in  favoor  of  creditors,  wife  and  children ; 
but  still  they  had  not  done  it  where  the  heir,  being  a  son,  could  show» 
that  if  he  was  compelled  to  make  that  surrender,  the  consequence 
would  be  (he  being  a  son  whollj  unprovided  for\  that  he  would  be 
compelled  to  fulfil  the  intentions  of  his  father  in  aischarge  of  a  moral 
or  natural  obligation  in  favour  of  a  widow,  or  of  his  brothers  and  sisters, 
when  it  was  manifest  that  he  had  neslected  to  discharge  the  natural 
obligation  he  was  under  of  providing  for  him,  his  eldest  son.  I  admit 
that  it  had  been  laid  down,  that  the  Court  would  not  enter  into  the  quan- 
turn  of  provision,  of  which  it  is  declared  the  father  is  the  proper  judge ; 
and  feeling  all  the  difficulties  arising  from  the  exception  so  often  made 
to  the  rule  of  an  heir  wholly  unprovided  for,  I  shall  be  very  glad  to 
find  that  for  the  future  the  Court  may  be  at  liberty  to  get  over  this 
exception  to  the  rule.  But  if  the  case  of  a  son  wholly  unprovided  for 
were  to  come  before  me,  I  should  hesitate,  notwithstand  ttie  great  au- 
thority of  the  Lord  Chancellor,  to  make  a  decree  against  him ;  and  was 
very  glad  to  be  relieved,  in  the  case  of  Chapman  t;.  Gibson,  from  the 
necessity  of  deciding  upon  that  point,  it  being  perfectly  clear  that  the 
principle  could  not  apply  to  the  case  of  a  collateral  heir,  for  whom  the 
testator  was  not  under  any  obligation  to  provide. 

«R,P.  A." 


No.  14. 

Leach  v.  Ctrnipbell. 

Reg.  Lib.  A.  1773,  foK  698  (6). 

The  power  of  leasing  is  stated  correctly  in  Ambler. 

The  original  bill  stated,  that  Leach  pretended  that  by  Indenture, 
dated  10th  March,  1759,  Pryce  Campbell,  in  consideration  of  former 
covenants,  and  for  other  considerations,  did  demise  and  grant  to  Leach, 
all  the  mines,  veins,  pits,  groves,  rakes,  beds,  and  holes  of  lead,  lead 
ore,  and  all  other  mines,  ^hich  were  or  should  at  any  time  during  the 
demise  be  found  out  in  or  under  the  lands,  with  full  license  to  open 
pits,  &c.  and  work  the  mines,  and  to  make  drains,  &c.  with  right  of 
way  to  carry  away  the  ore,  and  liberty  to  build  forges,  &c.  To  hold 
from  25th  Marchli  1759,  for  26  years,  paying  unto  Pryce  Campbell, 
his  heirs  and  assigns,  during  the  continuance  of  the  demise,  the  eighth 
tondish  of  all  the  lead,  &c.  which  should  be  got ;  the  lessee  to  cleanse 
and  deliver  the  same  on  the  banks  every  three  months,  or  oftener  if 
required.  That  the  defendant  insisted  the  lease  was  good  under  the 
power :  But  the  plaintiff  submitted  that  the  lease  was  absolutely  void, 
not  being  authorized  by  the  power ;  for  that  such  power  was  intended 
to  extend  to  messua^s  or  lands  only,  and  not  to  mines,  as  appeared 
from  the  condition  of  the  said  power,  that  there  should  not  be  contain- 
ed in  any  lease,  any  clause  whereby  any  power  should  be  given  to  any 
{b)  ndenipra,p.SGO, 
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lessee  to  commit  waste,  which  condition  could  not  be  comidisd  wi&ifi 
a  lease  of  mines,  a  restraint  from  commission  of  waste  being  totallT 
inconsistent  and  contradictory  to  a  lease  of  mines  ;  and  the  pUiidf 
aJso  submitted,  that  if  the  power  should  be  constmed  to  extend  ts 
mines,  yet  the  lease  was  not  within  the  power ;  for  the  lease  bdig 
made  for  26  years,  was  made  for  a  longer  term  than  the  power  tnti»* 
rized,  which  was  only  21  ^ears.    And  that  the  lease  beine  dated  die 
18th  of  March,  1759,  and  it  being  expressed  Lieach  should  efijorthe 
premises  from  the  25th  of  that  month,  tne  same  was  in  reyersion,  what- 
as  the  power  declared  that  the  leases  should  be  in  possession  onlj. 
And  that  the  reserved  rent  was  not  thereby  made  incident  to  the  it- 
version  of  the  premises,  as  was  required  by  the  terms  of  the  poweri 
but  was  made  payable  to  Campbell,  his  heirs  and  ass^8«    And  tho 
that  such  rent  was  not  a  yearly  rent,  nor  was  it  the  most  improved 
rent,  which  at  the  time  of  the  lease  could  be  got  for  the  mines.  Tlie 
rent  ought  to  have  been  a  fourth  instead  of  the  eighth ;  in  corrobontioB 
of  which  the  produce  of  the  mines  was  stated ;  and  it  was  insisted  tint 
Leach  deceived  Campbell  the  lessor,  who  relied  on  his  infonnstion. 

The  answer  admitted  the  lease  to  be  in  effect  as  stated.  Leach 
stated  that  he  had  opened  no  n^w  mines  since  the  death  of  Campbdl 
or  the  makina;  of  the  lease :  he  insisted  upon  his  right  to  the  open  mines 
at  the  time  of  the  lease,  which  had  been  worked  by  him  from  1743,  on- 
der  a  lease  for  21  years,  at  a  great  expense.  And  he  submitted  tfcat 
the  parties  intendeid  the  power  to  extend  to  mines,  as  the  mines  were 
at  the  time  of  the  marriage,  and  many  years  before,  in  his  possession. 

He  stated,  that  he  being  in  possession  of  a  lease  for  21  rears,  com- 
mencing on  the  8th  June,  1753,  ending  in  June,  1764,  P.  Cimpbcll 
agreed  to  add  21  years  to  his  term.  By  the  lease  for  26  years,  tiic 
term  of  21  years,  within  a  few  months,  was  added  to  the  then  8nb»st- 
ine  term. 

He  insisted  that  the  rent  was  incident  to  the  reversion ;  tijat  the  re- 
servation quarterly,  or  oftener,  was  more  beneficial  than  hc'^***^* 
ed  yearly,  and  that  the  rent  was  the  best  that  could  be  got.  That  after 
the  lease  of  1759,  and  with  a  view  to  his  enjoying  for  26  years,  he  laid 
out  large  sums  in  makins  levels,  &c.  from  several  of  which  ^^j^^J^ 
received  no  advantage,  although  between  the  25tb  of  March,  1*59  and 
the  15th  of  June,  1771,  he  had  paid  above  33,000/.  in  making  indit- 
pairing;  the  works.  , 

He  likewise  stated,  that  in  1763,  he  agreed  to  erect  smelting-^^^** 
upon  the  waste  lands  of  Pryce  Campbell  near  the  mines  j  and  made  pro- 
posals to  Campbell  for  taking  a  loneer  term  in  tficm  than  he  had  m  tM 
mines,  or  that  a  compensation  should  be  made  for  them  at  ^^^^^ 
the  lease  of  the  mines.  P.  Campbell,  after  considering  the  P^PJ*"?j 
did,  by  letters  to  the  defendant  in  1763,  declare  that  he  would  byau 
means  have  the  works  go  on ;  and  that  as  h6  should  not  grant  ^^J-^ 
of  that  for  a  longer  term  than  the  mines,  it  was  but  reasonable  tMt 
sura  should  be  a|;reed  upon  to  be  paid  lo  the  defendant  "P^?*°*  fX 
ration  of  the  said  term,  the  works  being  left  in  good  r^P*""*  .  ^T 
tools  to  be  bought  by  apraisement ;  and  that  if  the  mill  was  ^^\^fz' 
feet  good  repair,  he  (P.  rampbell)  should  think  what  the  defendant  w^ 
manded  (half  of  the  sum  laid  out  in  building  it)  not  at  all  ^^^^^^ 
and  that  the  defendant  would  always  find  him  very  ready  to  (W  wm 
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-Ke  thought  was  so.  And  P.  Campbell  intimated  his  intenton  of  becom- 
ing a  partner,  which  he  s^terwards  declined.  That  in  consequence  of 
the  lease,  and  letters  of  agreement,  the  works  were  erected ;  but  a  re- 
gular ft^eement  was  omitted  to  be  executed  until  1768,  when  P  Camp- 
bell informed  the  defendant  that  he  would  have  articles  drawn  relat- 
ing to  the  works ;;  but  he  died  in  that  year,  without  haying  executed 
any. 

The  answer  insisted  upon  the  lessee's  right  to  the  enjoyment  of  the 
term,  at  least  during  the  residue  of  21  years  from  the  making  of  the 
lease. 

The  Master  of  the  Rolls  made  the  order  stated  in  Ambler. .  Then  a 
cross-bill  was  filed  by  Leach  for  establishing  the  lease  and  agreement. 
'Fhe  Master  of  the  Rolls  directed  the  account  prayed  by  tl:^  origiiijil 
bill,  and  dismissed  the  last  bill.  * 

I  met  with  an  order  for  the  hearing  on  the  appeal,  but  could  not  dis- 
cover the  decree  on  the  appeal,  or  any  subsequent  proceedings,  although 
I  searched  with  attention  to  the  end  of  the  year  1777,  for  the  original 
as  well  as  the  cross-cause. 


No.  13. 

Lane  v.  Terry. 

Reg.  Lib.  B.  1753,  fol.  5^7  (cj. 

It  was  charged  by  the  bill,  that  it  was  previously  to  the  marriage  agreed 
that  the  wife  should  not  have  the  benefit  of  the  jointure ;  and  that  Terry, 
in  trust  for  whom  it  was  executed, ^threatened  to  tlirow  Simon  into 
prison  if  he  refused  to  come  into  the  measure :  That  Simon  laboured 
under  a  mortal  disease,  of  which  he  soon  after  died,  and  was  greatly 
impaired  in  his  senses  as  well  as  his  health,  and  in  that  situation  Terry 
prevailed  on  him  to  marry  Ann,  ivith  whom  he  never  cohabited;  and 
the  plaintiff  submitted,  that  the  intention  of  the  power  was  to  make 
an  handsome  provision  for  the  donee's  wife,  and  thereby  enable  him  to 
marry  one  of  circumstance  suitable  to  his  own,  and  not  by  colour  of 
such  jointure  to  pay  his  own  debts,  to  which  the  premises  were  not 
liable,  whereas  the  jointure  setup,  was  in  fact  a  settlement  on  Terry. 

It  was  decreed,  "  that  the  settlement  by  deeds  of  lease  and  release, 
and  the  paper  writing  intitled.  Proposals  upon  executing  the  Marriage 
Deed,  were  to  be  considered  as  one  entire  agreement ;  and  that  the 
said  agreement  and  settlement  ought  to  be  deemed  in  this  Court  frau- 
dulent and  void,  except  as  to  the  annual  sum  of  20/.  provided  for  the 
l^nefit  of  Ann  Lane  during  her  life ;  and  it  was  ordered  and  decreed 
that  the  same  should  be  s^  aside,  except  as  to  the  said  annual  sum 
of  20t" 

(c)  Vide  supra,  p.  407. 

4X 
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Note, — ^The  wife  convejed  to  Terry  after  the  death  of  her  hnabto^ 

upon  the  trusts,  as  stated  iu  Ambler. 

No.  16. 

Aleyn  v.  Bekhier  (d). 

Beg.  Lib.  A.  1757,  fol.  432  (B). 

The  estate  in  question  was  devised  to  trustees  in  fee,  to  raise  monej 
by  mortgage,  and  then  to  uses,  under  which  Edmund  Aleyn  was  tenant 
for  life,  •*  with  power  to  him  to. make  a  jointure  of  the  manors,  lands 
and  premises  aforesaid,  or  any  part  thereof,  upon  any  wife  with  w^m 
he  should  after  think  fit  to  marry,  for  her  life,  and  in  bar  of  her  dower.'* 

The  trustees  under  a  decree  mortgaged  to  Belchier  in  fee. 

Edmund  Aleyn,  shortly  after  his  marriage,  without  any  previous 
agreement,  proposed  to  make  a  provision  for  his  wife ;  and  being  then 
indebted  to  Belchier,  by  an  agreement  bearing  date  the  1st  day  of 
August,  1750,  and  made  between  Aleyn  and  his  wife  of  the  one  part, 
and  Belchier  of  the  other,  reciting  the  matters  aforesaid,  and  that 
Aleyn  was  indebted  to  Belchier  in  a  certain  sum ;  it  was  witnessed, 
that  in  full  satisfaction  of  tJiat  sum,  Aleyn  covenanted  to  procure  a  con- 
veyance and  settlement  to  be  made  by  the  trustees  of  tnc  estates  de- 
vised to  them,  to  the  uses,  &c.  in  the  will ;  and  immediately  after  such 
settlement,  to  limit  the  same  to  his  wife  for  her  life,  in  case  she  should 
survive  him,  for  her  jointure ;  and  that  he  and  his  wife,  as  soon  as  they 
should  become  seised  6f  the  said  estates  for  their  lives,  would  by  fine, 
&c.  convey  the  same  to  the  use  of  Belchier,  or  as  he  should  appoint, 
for  the  lives  of  Aleyn  and  his  wife,  and  the  survivor  of  ithem ;  in  con- 
sideration whereof  Belchier  coverfanted  to  pay  the  following  annuities, 
Ikx:, ;  viz.  to  the  wife,  for  the  joint  lives  of  her  and  her  husband,  an  an- 
nuity of  60/.  for  her  separate  use ;  an  annuity  of  60L  per  annum  to 
Aleyn  if  he  should  survive  his  wife ;  and  100/.  a-year  to  the  wife  if 
she  should  survive  him ;  and  to  the  wife's  son  by  a  former  husband, 
100  guineas  at  twenty-one,  and  5L  a  year  in  the  mean  time  for  main- 
tenance. A  settlement  was  afterwards  executed  by  the  trustees,  and 
Aleyn  limited  the  estates  to  his  wife  for  her  life  under  ^e  power,  sub- 
ject to  the  mortgage  made  by  the  trustees  to  Belchier,  and  afterwards 
Aleyn  and  his  wife  conveyed  their  life-estates  by  a  fine  to  a  trustee 
for  Belchier.  Belchier  insisted  that  the  settlement  was  a  good  and 
effectual  settlement,  and  was  made  upon  a  good  and  valuaUe  consi- 
deration, and  was  not  void,  and  that  he  was  entitled  to  the  benefit  of  it 

The  remainder-man  stated,  that  he  was  advised,  that  in  case  the 
power  of  jointuring  was  executed  by  Edward  Aleyn  for  any  other  pur- 
pose than  for  a  fair  jointure  for  his  wife,  such  execution  was  contrary 
to  the  intention  of  the  testator,  and  a  fraud  upon  the  remainder-n 


It  was  decreed,  "  that  the  deed  of  appointment  was  not  to  be  sup- 
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poKed  in  this  Court  any  further  than  to  charge  the  premises  with  the 
annual  sum  of  100/.,  agreed  to  be  paid  by  th^  deed  of  Ist  August,  to 
Jane  Aieyn,  the  wife  of  Edmund ;"  and  directions  were  given  accord- 
ingly. 


No.  17. 

Scrogga  V.  Scroggs, 

Reg.  Lib.  B.  1754.  fol.  496  (f). 

The  trust  in  the  agreement  before  marriage,  was  "to  permit  such 
son  or  sons  of  their  bodies,  and  the  heirs  male  of  such  sons,  to  receive 
the  rents  during  all  such  time  as  the  trustees  should  have  in  the  pre* 
mises,  as  the  plaintiff*s  father,  together  with  the  trustees,  or  the  major 
part  of  them,  or  together  with  the  survivor  of  them,  should  appoint," 
By  the  settlement,  the  eldest  son  was  in  every  event  to  have  lOOL  a 
year,  and  children  were  substituted  for  sans.  The  settlement  was 
executed  when  the  plaintiff',  the  eldest  son,  was  two  and  one-half  year 
old,  and  he  had  lost  his  si^ht  The  plaintiff  stated  that  his  father 
wanted  him  to  sell  his  reversion,  which  ne  would  not  do,  and  that  then 
the  father  made  a  bai^ip  with  the  second  son,  to  whom  he  appointed : 
That  the  father  represented  to  the  trustee  that  the  eldest  son  had 
threatened  to  sell  his  reversion,  and  was  very  undutiful,  &c.  Thei 
plaintiff  insisted  that  the  variation  in  the  settlement,  as  there  was 
then  no  other  son,  and  he  had  lost  his  sight,  was  to  warrant  an  appoint- 
ment to  a  daughter,  in  case  there  was  no  oilier  son. 

.The  father  and  mother  denied  any  knowledge  of  the  variation ;  and 
stated  the  disorderly  life  of  the  son,  and  his  marriage  to  a  woman  of 
no  fortune.  The  father  stated  that  he  applied  to  his  son  to  join  in  the 
sale  of  the  estate  for  his  own  benefit. 

The  father's  answer,  in  which  he  represented  the  Duke  of  Somerset, 
the  surviving  trustee,  as  a  perfectly  consenting  party  to  the  appoint- 
ment, was  flatly  contradicted  by  the  Duke  himself,  who  stated,  tnat  he 
believed  that  the  father  had  misrepresented  the  son  to  him,  and  that 
if  he  had  been  apprized  of  all  the  circumstances,  he  would  not  have 
executed  the  appointment 

There  appeared  to  be  a  dispute  between  the  father  and  eldest  son, 
about  another  estate,  belonging  to  the  son,  of  which  the  father  had  re- 
ceived the  rents  during  the  son's  minority. 

It  was  decreed,  *'  that  the  deed  of  appointment  be  set  aside,  and  that 
it  be  delivered  up  to  the  plaintiff  to  be  cancelled ;  and  that  neither  the 
defendant  Edward  Scroggs,  the  second  son,  nor  any  of  his  issue,  do  in- 
sist on,  or  make  use  of  the  deed  of  appointment,  or  the  contents,  or  ope- 
ration of  it,  in  any  court  of  law  or  of  equity.  And  his  Lordship  doth 
declare,  that  the  settlement  executed  after  the  marriage,  hath  unwar- 
rantably departed  from  the  marriage  articles,  by  limiting  the  estate  to 
the  use  of  such  child  or  children  as  should  be  appointed,  instead  of 
limiting  the  same  to  such  son  or  sons,  &c.  and  that  the  same  ought  to 
be  rectified.  And  his  Lordship  Ordered  a  new  settlement  to  be  exe- 
cuted accordingly,"  and  the  fattier  was  decreed  to  pay  the  costs. 

(r)  Vide  tiipra^  p.  40t. 
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No.  18. 
Phdpy.Hay(f). 

Rolls,  18th  May,  1778. 

14th  March,  1747. — By  the  agreement  made  previously  to  the 
riage  between  the  Rev.  Abraham  Phelp  and  Ayliffe  Tufton. 

After  reciting,  that  upon  the  treaty  for  the  marriage  it  was  agreed 
that  Ayliffe  Tufton  should  have  power,  as  well  before  ais  after  such 
marriage^  either  to  make  an  absolute  sale  of  her  lands  and  chattels^ 
and  with  the  monies  by  such  sale  to  purchase  other  lands  ai^  chattels 
any  where  in  England,  and  convey  unto  the  trustees  therein  named, 
their  heirs,  executors,  &c.  or  unto  such  other  persons  as  the  said 
Ayliffe  Tufton  and  her  mother  should  nominate,  as  well  all  such  land? 
and  hereditaments  wherein  the  said  Ayliffe  Tufton  then  had  an  estate 
of  freehold  or  inheritance  in  fee-simple  or  fee-tail,  or  for  terms  of 
years,  or  otherwise  howsoever ;  as  also  such  lands  and  chattels  which 
mi^ht  be  purchased  as  aforesaid,  to  and  for  the  use  and  benefit  of  the 
said  Abraham  Phelp  and  Ayliffe  Tufton,.  and  the  issue  of  their  two 
bodies,  in  such  manner  and  form,  and  by  and  after  such  rates,  shares, 
ahd  proportions,  eitlier  jointly  with  the  said  Abraham  Phelp,  or  alone, 
separate  and  apart  from  him,  as  the  said  Ayliffe  Tufton  should  think 
proper  and  fit  to  do. 

*  9th  and  10th  February^  1749* — By  Indentures  of  Lease  and  Release, 
and  by  a  fine,  Mr.  and  Mrs.  Phelp  (the  marriage  having  been  solemn- 
ized) conveyed  her  sixih  part  of  certain  real  estates  unto  Sir  George 
Hay,  his  heirs  and  assigns  for  ever,  in  trust,  nevertheless,  to  the  use 
of  the  said  Abraham  Phelp,  and  Ayliffe  his  wife,  and  their  asagns, 
durins  their  lives,  and  the  life  of  the  longer  liver,  remainder  to  the  use 
of  such  person  and  persons,  and  for  such  estate  and  estates  as  the  said 
Ayliffe  Phelp  should  in  manner  thereby  required,  appoint ;  and  in  de- 
fault of  such  appointment,  in  trust,  to  and  for  the  use  of  the  right  heirs 
of  the  said  Ayliffe  Phelp  for  ever.  Note. — The  fine  was  declared  to 
be  to  the  use  of  the  said  Sir  George  Hay,  and  his  heirs,  in  trust,  never- 
theless, to,  for,  and  upon  the  uses  and  trusts  before  expressed. 

ISth  February,  1755. — By  an  Indenture  between  Ayliffe  Phelp,  then 
the  widow  of  the  said  Abraham  Phelp,  of  the  one  part,  and  the  said 
Sir  George  Hay,  of  the  other  part,  after  reciting  the  articles  of  14th 
March,  1747,  and  the  Indentures  of  the  9th  and  10th  of  February,  1749, 
and  the  fine  levied  accordingly ;  and  also  reciting,  that  by  the  Inden- 
ture of  release,  a  greater  power  was  given  to  the  said  Ayliffe  Phelp, 
of  disposing  and  limiting  her  said  lands  and  estates  than  was  given  or 
Intenaed  to  be  given  to  her  by  the  said  articles  made  previous  to  her 
marriage,  it  being  the  intention  of  such  articles,  and  of  the  parties 
thereto,  that  the  said  Ayliffe  Phelp  should  limit,  settle,  and  assure  her 
said  lands  and  estates  unto  and  upon  the  issue  of  the  bodies  of  them 
the  said  Abraham  Phelp  and  Aylifte,  in  case  they  should  have  any  such ; 
and  the  said  Ayliffe  Phelp  having  then  three  children  by  the  said  Abra- 
ham Phelp,  to  wit,  Charles  Tufton  Phelp,  her  eldest  son,  Jane  Phelp^ 
her  daughter,  and  James  Phelp,  her  youngest  son,  It  is  Witnessed,  that 
(/)  Hife«(pra,p.'M0. 
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for  the  tettliDff  and  assuring  the  said  sixth  part  of  tiie  said  premi- 
ses upon  the  children  and  issue  of  the  said  Ayliffe  Phelp  bj  the  said 
Abraham  Phelp,  according  to  the  said  articles  of  agreement,  the  said 
Ajliffe  Phelp,  by  virtue  of  the  power  unto  her  given,  as  well  by  the 
marriage  articles  as  by  the  Indenture  of  Release,  did  srant,  limit,  di- 
rect, and  appoint  that  the  said  Sir  George  Hay,  and  his  heirs,  should 
from  thenceforth  stand  seised  of  the  said  undivided  sixth  part  of  the 
said  premises,  and  that  the  said  fine,  and  the  uses  thereof,  should  enure 
to  the  use  of  the  said  AyliiTe  Phelp  and  her  assigns  for  life,  re- 
mainder to  the  use  of  the  said  Charles  Tufton  Phelp,  James  Phelp, 
and  Jane  Phdp,  or  to  any  or  either  of  them,  their,  his,  or  her  heirs 
and  assigns,  in  such  manner  and  form,  and  by  and  after  such  rates, 
shares  and  proportions,  and  charged  and  char^ble  with  such  sum 
and  sums  of  money,  unto  and  amongst  any  or  either  of  them  the  said 
Charles  Tufton  Phelp,  James  Ph,elp  ana  Jane  Phelp,  at  such  time 
and  times  as  she  the  said  Ayliffe  Phelp  should  by  any  deed,  or  by  her 
will,  to  be  duly  executed  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  give,  grant,  devise,  limit,  direct  or  appoint ; 
and  for  want  of,  and  in  default  of  such  appointment,  to  the  use  of  the 
scdd  Charles  Tufton  Phelp,  James  Phelp,  and  Jane  Phelp,  and  his  and 
their  several  and  respective  heirs  and  assigns  as  tenants  in  common, 
and  not  as  joint-tenants. 

Charles  Tufton  Phelp  died  under  age,  and  without  issue. 
18tih  May,  1772- — ^The  said  Ayliffe  Phelp,  by  her  will,  duly  executeoL 
declared  her  will  and  meaning  to  be,  and  she  did  thereby,  by  virtue  of 
the  proviso  aforesaid,  direct  and  appoint,  that  the  said  Sir  George  Hay 
should  stand  seised  of  the  said  sixth  part  of  the  said  estates,  in  trust, 
by  mortgage,  to  raise  and  pay  thereout  to  testatrix's  daughter,  Jane 
Phelp,  her  executors,  administrators  and  assipins,  within  six  months 
after  testatrix's  decsase,  the  sum  of  2,000/.  and  subject  thereto  to  the 
use  of  the  said  testatrix's  son  James  Phelp,  and  his  assigns  for  life ;  re 
mainder  to  the  said  Sir  George  Hay  and  his  heirs,  during  the  life  of 
the  said  James  Phelp,  in  trust,  to  preserve  contingent  remainders,  with 
remainder,  after  the  decease  of  tne  said  James  Phelp,  to  his  issue  in 
general  tail :  and  in  default  of  such  issue,  to  the  use  of  testatrix's 
daughtea  Jane  Phelp,  for  life ;  remainder  to  the  said  Sir  George  Hay, 
and  nis  heirs,  during  her  life ;  in  trust  to  preserve  contingent  remain- 
ders ;  with  remainder  after  the  decease  of  the  said  Jane  Phelp,  to  her 
issue  in  general  tail,  and  in  default  of  such  issue,  to  the  use  of  testa- 
trix's mother,  Frances  Tufton,  and  her  assigns,  for  her  life,  with  re- 
maindeV  to  the  testatrix's  own  right  heirs,  with  power  for  the  said 
George  Hav,  and  his  heirs,  with  the  consent  of  the  person  fur  the  time 
being  entitled  to  the  estate,  to  sell  the  same,  and  to  purchase  other 
lands  to  be  settled  to  the  same  uses. 

18th  May,  1778. — By  a  decree  in  a  cause  wherein  the  said  James 
Phelp  was  plaintiff,  and  the  said  Sir  George  Hay,  and  Charles  Blicke^ 
and  Jane  his  wife,  (late  Jane  Phelp,)  were  defendants,  the  Master  of 
the  Rolls  declared,  that  he  was  of  opinion,  that  under  the  will  of  Ajfliffe 
Phelp,  the  said  Charles  Blic^e,  and  his  wife,  in  her  right,  were  entitled 
to  the  sum  of  2,000/.  to  be  raised  by  way  of  mortgage  of  the  estate  in 

Question,  with  interest  from  six  months  after  testatrix's  death ;  and 
lat,  subject  to  such  mortgage,  the  said  James  Phelp  was  under  the 
said  will  entitled  to  an  estate  in  tail  general  in  th<j  said  estate,  v  ith  w 
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mainder  to  the  said  Jane  Blicke  in  tail  general ;  and  that  all  the  sabw- 
quent  or  other  limitations  in  the  said  will  concerning  the  said  estate 
were  void ;  and  that  no  valid  appointment  of  such  the  reversion  in  fee 
of  the  said  estate  as  aforesaid  having  been  made  by  the  said  AjUSe 
Phelp,  subsequent  to  the  Indenture  of  13th  February,  1755,  according 
to  the  power  therein  reserved  to  her,  the  appointment  made  by  such 
Indenture  of  13th  Fedruary,  1755,  did,  as  to  such  reversion  in  fee  of 
the  said  Leicestershire  estate  as  aforesaid,  become  absolute ;  and  that 
under  the  appointment  made  by  the  said  Ayliffe  Phelp  by  the  said  In- 
denture of  the  ISth  of  February,  1755,  such  reversion  in  Ice  of  the  said 
estate  belonged  to  her  three  children,  Charles  >  TuftoA  Phelp,  James 
Phelp,  and  Jane  Blicke,  their  heirs  and  assigns,  as  tenants  in  common, 
in  equal  third  parts ;  and  that  the  said  Charles  Tufton  Phelp  being 
dead,  intestate,  and  without  issue,  his  undivided  third  part  descend^ 
to  the  said  James  Phelp,  as  his  brother  and  heir  at  law  ;  and  that  by 
the  means  and  in  manner  afores'aid  the  said  James  Phelp  was  then  en- 
titled to  him  and  his  heirs  to  two  third  parts  of  the  reversion  of  the  said 
estate  so  subject,  and  in  manner  aforesaid ;  and  the  said  Jane  Blicke 
to  her  and  her  heirs  to  the  remaining  third  part  of  such  reversion  as 
aforesiad  of  the  said  estate. 

Various  proceeding  were  had  in  the  cause.  The  Master  found  that 
the  legal  estate  was  in  tne  heir  of  Sir  George  Hay,  and  he  joined  with 
James  Phelp,  who  suffered  a  recovery  of  the  estate,  in  a  mortgage  for 
securing  the  2,000/.  and  interest. 

It  appears  b;^  the  Register's  book  (g)  that  the  plaintiff  submitted  to 
the  Court,  that  it  was  the  true  intent  of  the  articles  of  14th  March,  1747, 
and  the  Indenture  of  13th  February,  1755,  that  Ajliffe  should  have 
power  to  limit  and  appoint  an  estate  of  inheritance  either  in  fee-simple 
or  tail  to  her  issue,  out  that  it  was  never  meant  that  die  s^hould  have 
power  to  limit  any  smaller  estate  for  her  issue  than  an  estate-tail ;  and 
that  the  plaintiff*  was  advised  that  there  was  no  limitation  contrary  to 
the  intention,  but  that  he  had  an  estate-tail  given  to  him  subject  to 
the  payment  of  2,000/.  The  defendant  of  course  submitted  the  con- 
trary. 

{g)  Lib.  Heg.  B.  1777,  fol.  537.  , 

No.  19. 

Boberts  v.  DionoelL 

Lib.  Reg*  B.  1738,  fol.  119.  {h). 

Thk  limitation  was  to  the  use  of  such  of  the  children  of  the  marriage, 
for  such  estates,  and  in  such  shares  and  proportions,  as  the  husband 
and  wife  or  survivor  should  appoint 

The  husband  havine  survived  his  wife,  by  his  will  appointed  the  es- 
tate unto  the  plaintiff*,  nis  only  son,  his  heirs  and  assigns,  for  ever,  upon 
condition  that  he  and  they  should  pay  liis  only  sister  of  the  whole 
blood,  Elizabeth-Mary  Roberts,  3000/.  and  50/.  a  year,  for  maintenance, 
until  she  attained  twenty -one,  or  married,  and  the  testator  charged  the 
estates  thereMrith ;  and  in  case  the  plaintiff*  refused  to  pay  the  same, 

(h)  ri4£ffn^a,  p.445. 
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then  he  appointed  the  estate  itself  to  the  daughter,  her  heirs  and  as- 
signs, for  ever ;  2000/.  to  be  paid  to  EUzabeth-Marj  at  twenty-one,  or 
marriage ;  but  if  she  died  before,  the  said  2000/,  to  be  paid  to  his  daugh- 
ter, Mary  Roberts,  by  another  marriage;  and  he  declared  the  3000/. 
to  be  in  satisfaction  of  the  1000/.  as  stated  in  2  Eq.  Ca.  Abr. 

It  was  decreed,  that  <*the  plaintiff  wa«  entitled  by  virtue  of  the  ap- 
pointment, subject  to  the  chai^  of  2000/.  part  of  the  sum  of  3000/. 
therein  charged  for  Elizabeth -Mary,  and  of  50/.  a  year  for  her  main- 
tenance ;  and  his  Liordship  doth  decree,  that  the  trustees  do  according- 
ly convey  the  same  to  him,  so  subject  as  foresaid ;  and  the  defendant 
Elizabeth-Mary  is  to  be  at  liberty  to  apply  to  the  Court  for  raising 
and  pajins  the  sum  of  2000/.  when  the  same  shall  become  due ;  but  his 
Loroship  declared  that  the  limitation  over  of  the  said  sum  of  2000/.  to 
the  said  Mary  Roberts  by  the  will  is  void,  and  as  to  the  sum  of  1000/. 
residue  of  the  said  sum  of  3000/.  mentioned  in  the  will,  his  Lordship 
declared  that  the  appointment  thereof  by  the  said  will,  for  satisfaction 
of  a  debt  due  from  nim  by  covenant  contained  in  his  marriage  settle- 
ment, was  void,  and  that  defendant,  Elizabeth -Mary,  is  entitled  to  have 
satisfaction  for  the  sum  of  1000/.  with  interest  at  four  per  cent,  from 
the  death  of  her  father  as  a  special  creditor."  And  the  necessary  di- 
rections were  given  by  the  decree  accordingly. 

No.  20. 

Netvporl  v.  Savage. 

Michaelmas  Term,  1736  (t). 

•f .  HAD  a  power  by  will  to  jointure  any  wife  bj  limiting  &c.  to  and 
for  her  use,  or  in  trust  for  her,  in  lieu  of  her  jointure,  or  part  of  her 
jointure,  all  or  any  part  of  the  estate  of  which  he  was  tenant  for  life. 
^.  reciting  his  power,  settles,  in  trust,  for  his  wife,  for  her  jointure, 
the  land  contained  in  the  power  for  99  years,  if  she  should  so  long  live. 
It  was  decreed  by  the  Chancellor,  that  the  power  was  well^  executed, 
and  he  said,  that  though  in  strictness  of  law  this  would  not  have  been 
a  good  execution  of  the  power,  yet  a  court  of  equity  ought  to  regard 
the  substance  of  things.  When  all  parties  are  mere  volunteers,  they 
must  be  bound  by  the  law ;  yet  where  they  are  purchasers  for  a  valua- 
ble consideration,  and  the  execution  is  defective,  the  Court  will  supply 
it,  and  it  does  no  injury,  for  it  carries  it  no  fartlier  than  the  person 
himself  might  have  clone ;  and  even  in  cases  of  purchasers,  the  Court 
will,  in  flavour  of  one,  supply  non-execution  of  powers ;  and  the  reason 
of  their  not  doing  it  generally  is,  because  it  dees  not  appear  that  the 
intention  of  the  party  was  to  carry  the.  power  into  execution.  It  wa^ 
objected,  that  this  was  such  an  estate  that  this  is  n»  5ar  of  dower,  but 
the  power  is  not  to  ^ve  an  estate  in  bar  of  dower;  but  A.  was  left  at 
Urffe  to  make  a  provision  for  his  wife.  Besides,  in  the  settlement  made 
on  her,  it  is  generally  said  to  be  in  bar  of  her  dower,  and  therefore  as 
it  will  be  an  equitable  execution  of  the  power,  so  it  will  be  an  equitable 
titr  of  dower. 

Upon  searching  the  Register's  book  (k),  I  find  that  the  power  was, 

(t)  Vide  Sufira^  p.  45£.  .     ,     (k)  Ub.  Ref .  1736,  fol.  53. 
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"  for  Walter,  when  he  should  have  any  estate  in  possession  in  the  pre- 
mises for  his  life,  by  virtue  of  the  limitations  aforesaid,  by  any  deed,  to 
assign,  limit,  or  appoint  to  or  for  the  use  of  or  in  trust  tor  any  woman 
or  women  that  should  be  his  wife,  for  her  life,  in  lieu  of  jointure,  all  or 
any  part  of  the  premises  to  take  effect  from  his  decease."  He  limited 
a  term  to  trustee  for  99  years  in  trust  for  his  wife.  The  bill  was  to 
have  the  jointure  confirmed,  to  liay  proceedings  at  law  by  the  remain- 
der-man. The  defendant  stated  a  trial  at  i^H  prius  ;  and  that  a  case 
was  reserved  for  the  King's  Bench,  and  he  prayed  for  liberty  to  pro- 
ceed in  the  cause.  It  was  decreed  that  the  plaintiff  should  be  quieted 
in  the  estate  comprised  in  the  jointure-4eed  durine  so  much  of  the  term 
of  nbety-nine  jears  as  she  should  live,  and  the  defendant  was  to  pay 
unto  the  plaintiflb  their  costs  of  the  suit;  and  the  injunction  formerly 
granted  in  thir  cause,  for  stay  of  the  defendant's  proceedings  at  law 
against  the  plaintiffs,  was  to  be  continued. 


No.  21. 

Readx.  Show  1807  (I). 

Power  to  trustees  to  sell  or  exchange  in  the  usual  manner :  Money 
to  be  invested  in  the  purchase  of  other  messuaees,  tenements,  or  here- 
ditaments, to  be  conveyed,  to  the  same  uses.  The  trustees  in  exercise 
of  the  power  conveyed  the  estate  to  a  purchaser,  in  consideration  of 
1,700/.  And  the  purchaser,  in  ccmsideration  of  the  like  sum,  granted 
to  the  trustee  a  perpetual  annuity  of  73/.  16«.  out  of  the  estate,  to  the 
uses  x)f  the  settlement ;  and  he  covenanted  to  lay  out  3,000/^  in  build- 
ing or  the  estate.  The  purchaser  afterwards  sold,  and  filed  a  lull  to 
enforce  the  nurchaser  from  him  to  complete  the  contract  And  on  the 
coming  on  or  the  cause  the  titje  was,  without  argument,  referred  to  the 
Master ;  and  by  his  report,  after  stating  deeds  of  the  5th  &  6th  Octo- 
ber, 1780,  and  1st  &  dd  February,  1796,  the  3d  &  4th  February,  1796, 
the  14th  &  15th  March,  1796,  and  the  21st  &22d  March,  1796, the  Mas- 
ter finds,  t>y  &  case  stated  for  the  opinion  of  counsel  on  the  part  of  the 
glaintiffs,  of  which  the  defendants  have  notice,  that  the  deeds  of  the  14tii 
1 15t]idays  of  March,  1796,  and  of  the  21st&  22ddays  of  the  same  month, 
were  merely  formal,  executed  under  the  advice  of  counsel,  for  the  pur- 
pose of  apparently  complving  with  the  requisites  of  the  aforesaid  pow- 
er of  sale  contained  in  the  marriage  settlement  of  the  6th  day  ot  Oc- 
tober, 1780,  but  that  the  real  contract  between  the  vendors  and  the  pur- 
chasers in  that  transaction  was  a  sale  of  the  freehold  premises  in 
consideration  of  the  aforesaid  rent-charge  issuine  out  of  the  same  pre- 
mises only  with  the  aforesaid  covenant,  to  lay  out  tiie  said  sum  of  3,000L 
in  improving^e  same ;  and  be  ythA  of  opinion  that  such  transaction  was 
not  a  due  exSbution  of  the  power  to  sell,  or  of  the  power  to  exchange^ 
contuned  in  the  aforesaid  marriage  settlement,  for  which  reason  he  cer- 
tified, that  the  plaintiffs  could  not  make  a  good  title  to  the  freehold 
part  of  the  premises  in  question. 

Exceptions  were  taken  to  this  report,  but  they  were  never  argued, 
and  the  plaintiffs  consented  to  rescind  the  contract,  and  to  pay  the  pur- 
chaser's costs 

(0  r»drRf^,p.479. 
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561 


352 


ACCEPTANCE.  8ee  Fmwmkwt.  Rhtt- 
ACCIDENT.  Sef  DmcnTE  Exicimov. 
ADVANCEMENT, 

wbf  ther  it  operate  to  gi?e  the 
child's  share  io  default  of  ap- 
appointnent  to  tht-  parent  or 
to  the  olh4T  objeoti,  qu. 

See  iLLvaoRT  Appoiktmuit. 
AGREEMENT, 

to  leate  where  it  will  be  en- 
foreed  ... 

before  natriage,  that  the  wife 
tDBj  appoint  her  own  estate, 
?alid 

for  a  settlement,  where  it  autho- 
rizes a  power  of  sale  and  ex- 
ehange  ... 

See  DwBcnTBExBCUTioir.  Pa« 
BOL  Contract 
ANSWER  IN  CHANCERY, 

may  amount  in  equity  to  the 
••zeoMtiori  nf  a  pfiwer 
APPENDANT,  POWER, 

defined 

how  suspended     - 

bow  ezijngutahed 

by  operation  of  law 

how  merged     - 

may  be  released 

to  arise  on  a  future  event  may 
be  defeaaanced 

trhether  it  can  be  released  in 
part,  91c. 

power  to  a  tenant  for  life  to  ap- 
point the  estate  to  his  ehll- 
dren,  whether  it  is  appendant, 

See  BsReAXif  and  Sau.    Co. 

Tim  ART  to  stand  setsed.  Ex- 

TiROinsRwEST.  FiNR.  Ftort^ 

imtT.  Mrrosr.  Suspkvsior. 

APPOINTEE, 

takes,  from  what  time 

death  of  appointee  under  will 
does  not  defeat  a  charge  on 
the  estate  appointed  to  him 

takes  the  whole  sum,  and  any 
loss  moat  fall  on  the  reaidue 

takes  the  fund  rabjeet  to  hia 
debti  -  -  •    S35 

4  Y 


189,  d96 
207 
813 
282 


S84 
303 


:    IS7 


Hi 


-  360 

-  46 
.  50 
54,65 
.      64 

-  81 
65 


.      66 
ibid. 


73 


327 


328 
331 


APPOINTMENT, 

how  it  operates 

how  it  may  be  made     -  * 

where  it  is  to  a  charity 
by  a  general  disposition 
hilt  there  must  be  a  reference  to 
the  fund        ... 
how  it  operates  when  blended 

with  wonis  of  conveyance 
takes  the  tmrt  appointed  entire- 
ly out  or  the  settlement 
ivhere  void  by  the  general  nilea 

of  law 
See  Drfbctivk  EzRctmo^.  Ex- 
CKssiTi  EzBcimo?r.  Bxzctr- 
Tiow    or    Powers.    Limita* 
TiO!«s.  Will.  WiTRsaass. 
APPORTIONMENT, 

where  ri^ni  is  apportioned 
APPURTENANT,  POWER. 

de**  Apfrrbart. 
ASSIGNS, 

who  are  under  a  power  to  a  man 
and  his  assigns 
ATTAINDER.    See  Triasow. 
ATTESTATION.  SeeSioswo  Wit- 

XZSSKB. 

ATTORNEY, 

who  may  be      -  -        148, 162 

donee  of  a  power  cannot  appoint 

an  attorney    ... 

unless  the  deed  is  prepared, 

temble    .  -  - 

or  the  power  is  tantamount 

to  an  ownership  177, 199 

bat  not  wh<*i-e  a  paKicular 
mode  of  ezecotion  ia  re- 
quired   -  -  -    176 
how  he  shoold  execute  h  is  power    204 
AUTHORITY, 

what  are  common-k«  authori- 
ties   .  -  -    1,134,203 
where  it  aurvivei  -        168, 264 
See  DsTTSR. 
BANKRUPTCY, 

where  it  destroys  a  power        -      01 
does  not  transfer  a  power  to  the 

-  -    187 


331 


-    399 


364 


176 


.    174 


-    176 
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BARGAIN  AND  SALE, 

detineil  -  -  -        5 

oonveyaoce  by,  docs  not  destroy 

power  where  -  -      61 

^neral  power  to  lease  cannot  be 
reserved  by  it  -  -    1S3 

contra  of  a  general  power 
oTrevucatioa        -  184 

io  execution  of  a  power  need 
not  bt*  enrolled  unless  rcquir* 
ed  bv  the  power        -  -    909 

BARON  AND  FEME, 

may  appoint  to  each  other  under 
^  powers  -  -  -    333 

See    Dlfectitb  Exbcutioit. 
FkmkCofket.  JoivTonntG, 
Pow£R  or. 
BOONS, 

t  h  e  construct  ion  of  the  word  638 

BROTHER.   See  Dkfectite  Ezkcu- 

now. 
CANCELLATION, 

destro}  s  a  wUI  exeeuted  adder 

a  power        -  -  -    327 

doftt  not  ttestroj  estates  created 
by  deed         -  -  -    400 

CHARGE, 

the  extent  of  a  power  to  -    443 

power  to,  enables  a  charge  of 

interest  as  well  as  principal        479 
See  EsTATKs. 
CHARITY, 

bow  an  api>ointnient  may  be  exe- 
cuted ill  favour  of  a  charitT        813 
CHILDREN.    POWER    TO   AP- 
POINT  TO. 

a  power  to  a  tenant  for  life  to 
appoint  to  his  chddren,  eau  be 
barred  -  -  .73,81 

children  changing  their  charae- 
ler,  as  youngest  child  becom- 
ing eldest,  an  appointment  to 
them  is  avoided.        ->  -    418 

.  general  power  restrained  to eliil- 
dren,  where  -  -    461 

ceases  where  there  is  only  one 

object,  where  -  -    465 

doc's  not  embrace  grandchil- 
dren -  -  -    501 
but  they  may  be  appointed 
'^                      to  with  the  child's  consent     509 
ehnd  hi  ventre  $a  mere  withm  a 
power  to  appoint  to  children 
Uving  at  the  parent's  death        510 
embraces  what  children           -  ibid, 
an    eldest   child   considered   % 
younger,  and  a  younger  an 
eldt-r,  where             -           -    511 
SceADVAFcDfEWT.  Depectttx 
ExEcrcnoir.  ExclusitrAp- 
TOiimcxHT.    ExRcunov  or 
Powers.    EtECuroas.    Pa 
THER  ajcd  Child.    Illusory 

APPOrNTMENT. 

CIRCUMSTANCES.  See  Solmoti- 

TIES. 

COHABITATION, 

when*  it  is  a  ^nod  consideration    400 
COLLATERAL  POWERS. 

See  Gross,  Powers  its.  Simplt 
CoLLATfjuL  Power. 


ibid. 


iMd. 


COMMISSIGKERS    OF     BANK* 

RUPTS.    See  Bawkrcftct. 
CONCURRENT  LBASSES, 

coonot  be   granted  under  die 
usual  power  of  leasing,  eembie    595 
but  where  the  first  lease  is 
not  binding  on  the  remain- 
der-man, ov.         •  -    60£ 
CONIHTION, 

at  common  law  -  -    3,64 

cannot  be  annexed  to  an  estate 
created  under  a  power  with- 
out an  express  authority     517, 554 
See  <^AUric4Tioir. 
CONDITIONAL  POWER, 

cannot  be  executed,  unless  the 
eventarise  -  ^^ 

SeeSALX  AND  EXCOARGB. 

CONSENT, 

made  requisite  to  the  execntiott 

of  a  power,  must  be  obtained    SiS 
de«tb  of  the  person  to  eonaeai 

destroys  the  power        -  964 

■0  the  death  of  one  of  several 

persons  -  -  ihiiL 

onless  the  survivor  it  an- 
thorixed  to  consent 
whRt  amounts  to  a  eoosent 
the  power  to  conaent  eaoaot  be 

delegated      -  •  - 

cannot   be  given  subsequently 

to  the  execution  of  ihe  power 

to  which  it  is  requhred 
the  discretion  of  a  trustee  to 

consent  cannot  t»e  controlled 
one  oOfisent  dispenses  with  the 

condition 
See  Feme  C<ivrrt. 
CONSIDERATION, 

where  requisite  • 

bad  in  law         .  •  - 

what  is  sufficient,  to  avoid  a 

power  of  revocation  under  the 

statute  of  Elisabeth  - 

See  Cf«AHl[TATIOR.  DirRCTIT* 

CxEcunoN.   DowxR.  Mab. 

BIAOE.   PSBJURT.       

CONSTRUCTION  OP  POWERS 
CONTEMPT.   SeeCBOWir. 
CONTRACT.   See  EauiTT.  Dww> 

nvB  BxxcirTOir. 

Futubo,     Lbio 

COUNTERPART, 

of  a  deed  creating  a  power  not 

requisite         .  •  • 

memorandum  of  its  exeeotkm 

,  should    be   indoraed  on  the 

lease 

COUSIN.  See  Bar ECTiv  a  ExECintoR. 

COVENANT, 

to  sell,  revoke*  in  eqaity,  a  will 

und<»r  a  power 
against  persons  daiming  under 
the  donee  of  a  power  extends 
to  whom       •  •  - 

running  with  the  land  in  the 
liands  of  a  person  taking  in 
default  irf'appointment,  ceasee 
upon  execuuoo  of  th^pover 


.  ibil. 


4tl 


437 


181 


-    630 


-    387 


331 


335 
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COVENANT, 

' 

DEED, 

f^mm. 

to  ixeoate  «  pover,  equity  wOl 

•tance            -           -           -    220 

rUAiSS^ 

CDforoe  it  where 

959 

r^uired,  must  be  executed  as  a 

pm^^^ 

proper  deed  •           -           -    232 
the  <'nect  of  a  deed  executed  un- 

•tri^m^ 

cd  ID  leaaet  under  powers, 

»^tkrfciii 

where  the  pow^r  is  sileot     - 

630 

d<>rapower   -           -           -    233 

^«f«k« 

where  nsual.  Ice.  eovetianti 

SeeCoxsioXRATioK.  DHUTrxa^r- 

%^    . 

are  required 

632 

KISS.  ExcKiUHTK  EXXCUTIOS. 

the  introduction  of  to  Im* 

IimOlWKIIBNT. 

It 

proper  covenant  is  as  f«- 

DEFAULT  OF  APPOINTMENT, 

veu^kH 

Ui  as  the  omission  of  a 

limitations  in,  are  vested,  sub- 

^inm 

proper  eoTenaot 

633 

ject  to  be  divested     -            -    149 

^1.^^^ 

and  the   lease   eanoot  be 

the  construction  of  gifts  in,        -    557 

mef. 

snpported    because    the 

where  a  fuDd  is  badly  a{>pointed 

o»a. 

lessee  has  done  wh>*t  he 

it  goes  asin  default  of  appoint- 

«Kt<gta 

ought  to  have  agree<)  to 

ment              -           -           -    565 

do          -           -           - 

654 

See  AoTAjfCKUXNT.      Dstisx. 

1  Pl«<ff 

DawEB.    RxLATiova. 

must  be  expressly  insert- 

DflFEASANCE, 

i^t^flrt 

ed          -           -           -  i 

ibid. 

future  powers  may  be  defeasan* 

sMy^ 

go  to  remainder-man 

635 

ced     -           .           -           -      66 

ni  KM 

Sea  Sals     ahd     BzcHAiiax. 

DEFECTIVE  EXECUTION, 

TauiTEi. 

by   one   instrument  not  made 

''«Zte 

COVENANT  TO  STAND  SEISED, 

good    by    another  supplying 
the  defect,  but  defective  itself 

.defined 

5 

aortwit 

coqveranee  bj,  does  not  destroy 

in  other  respecu       -           -  •  230 

power,  where 

6i 

Equity  relieves  against  a  defec- 

(Mtf 

general  power  to  lease  eanoot 

tive  execution  in  favour  of  a 

lIDBrt 

be  reserved  by  it       • 

123 

purchaser      -           •           -    348 

mortgagee     -           -           -  ibid. 

of  revoeatioa 

124 

lessee             -           >           -  ibid. 

^■** 

CREDITORS, 

creditor        ...  ibid. 

*** 

'       eutiUed  to  a  fund  appointed  oa- 

wife  -           .           .           -  ibid. 

r-Ki 

der  a  general  power  in  prefe- 

husband      -          •           -  ibid. 

1  :* 

rence  to  an  appointee 

336 

legitimate  child         -           -  ibid. 

■f** 

but  a  purohaser  from  the 

not   in    fiivour    of   a    natural 
child             -           -           -  ibid. 

m*Ct 

them      -           -           - 

336 

CROWN,  THE 

husband         -           -           -  ibid. 

grandchild     -            -           -    349 

cute   a   power   forfeited   by 

brother         -           -           .  ibid. 

treason          ... 

183 

sister            -           .           -  ibid. 

)im 

may  extend  lands  over  which  a 

• 

nephew         .           -           -ibid. 

hH 

crown»det»tor  has  a  power  of 

cousin          .           -           -  ibid. 

revocation     -           -           . 

184 

volunteer      '           *           *  'bi<'« 

W< 

nay  seize  the  lands  of  a  person 

1^ 

commitiiiiga  contempt  against 

of  a  stranger  cannot  be  sop. 

the  prerogative 

ibid. 

plied  so  as  to  Kive  the  fond  to 
creditors,  sem^.        *           -  ibid. 

J0 

See  Tacason. 

CT  PRES.    See  EzctaBiTB  RTEcir. 

person  applying  for  relief  most 

» 

TWMI. 

have  a  preferable  equity       -    350 
wbedier  he  most  be  oapro- 

^ 

DAUGHTER, 

if 

eldt;st  daughter  aonsidertd   a 

videdfor           -           -    354 

yougerchild  when  opprovided 

a  defect  may  be  tnpplied  al- 
though all   the  objeoU  are 

for         .           .           -    412, 5l« 

< 

See  ExKconoH  ot  Powiaa. 

children,  aemft.          •           -    356 

DEBTS.    See  Apvoiirrxx. 

Equity  relieves  against  a  de. 

1 

DEBTCiR,  CROWN.    See  Cbowh. 

fective  ezeeotioo  where  the 

DEBTOR,  INSOLVENT, 

iDtentioQ  appears  by 

covenant    •          •           -    35f 

^^^^    wgo***         ... 

184 

request  by  wiU     -           -  ibid. 

DEED, 

written  contract    -           •    360 

required,  the  power  cannot  be 

promise  by  Mteri            .  ibid. 

executed  by  will 

214 

reciul  in  a  de*^    -           •  ibid. 

power  to  be  exercised  by  will  or 

«nswjer  in  chancery           •  ibid. 

^herw'iae,  or  by  will  or  ap- 

covenant  in  original  deed      ibid. 

bat  there  most  be  a  refis- 

210 

reocetothefund           .    361 

in  fiQnD,'mBy  beavBliBfiAl 

fxeoQtioD    of   power    of 
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DETECTIVE  EXECimON. 

jointuring  oot  aidi^  an- 
leM  the  puft)  eome  into 
potrstkm  •  -    368 

whether,  where  the  oon« 

tr»oC  !•  bv  ptrol,  qu  363 

reuuuiHler.Quin  may  elaini 
the  execution  of  a  power    36^ 
Equity  relievr-s  afiuiiist  «  defre- 
tive    execution    «lihough  bj 
deed  iiittt^ad  of  wilt    -  -366 

two  witnesses  instead  of  three    367 
a  teal  be  watiiing     -  .  ibid, 

a  will  of  real  f  state  -  ibid, 

the  power  be  to  leaae,  where 
and  where  i.ot       •  -    370 

So  Equity  will  r«*lieve  .  ibid, 

ia  eases  of  fraud        •  .    377 

surprise  .  -    378 

accident  •  -  ibid, 

disability  .  ibid, 

election    •  *    380 

satisfaction  •    391 

but  noti-execution  is  in  gtne- 
ral  never  aided      -  •    392 

•  unless  the  power  is  b  na- 

ture of  «  trust  -    393 

where  a  fund  is  defeetively  exe- 
cuted whether  wholly  or  in 
part,  it  goes  as  hi  default  </ 
appointme'it  -  -    565 

See  ELECTiidr.  SATiaTAciTOir. 
DELEGATION, 

powers  cannot  be  delegated  174, 865 
unless  by  express  authority        176 
the  efiect  of  a  ?oid  deh-gation 
on  esutes  limited  m  default 
of  appontment         -  -    178 

See  Attornst. 
DEUVERY, 

of  an  instrument  eieeoting  a 
power,  where  unnecessary        838 
DESCENT. 

appointee  under  a  will  takes  by 

dt'«c«'nt,  where         -  .-    388 

See  Elkction.    Illusobt  Af- 

POl  VTMEHT. 

DESTRUCTION  OF  POWERS,         49 
DEVISE, 

where  ir  passes  an  interest,  and 
where  a  power         -  -      99 

to  tmstees  and  their  heirs  to 
sell  cannot  be  construed  to 
give  H  power  only     -  -    105 

to  executors  to  sell,  or  to  be 
sold  by  executors,  the  effect 
of  it  -  -  -    106 

whether  a  derise  to  one  to  uses 
operates  under  the  statute  134 

of  powers,  without  any  seitio  to 
serve  them  not  within  the 
statute  -  -  -    171 

under  a  void  power,  the  testa- 
tor**  interest  shall  support 
the  disposition  -  -301 

See    LxMiTATtons.    Tshints 
IN  Common. 
mSABlLITy.    Bee  DxncnrB  Ex- 
xctTTioir, 


I^SCRETION.   See  Fatvsb    a»9 
Cmild.    Tbips- 

TEX 

DISTRIBUTION,  POWER  OF, 

ceases  where  there  is  only  ooa 
..bj.'ci  -  -  -46 

DISTRIBUTIONS,  ST  A  rUTB  OF, 

See  Rklatiovs. 
DONEE, 

of  a  power  bj  wiU,  hnplif*!, 
where  -  •  -    167 

DOWER, 

limitation  to  bar  dower,  the  ob- 
jects of  it     -  -  .    nH 
whether  it  may  be  created 
under  the  old  power  of 
sale       -           -          -455 
whether  a  purchaser  ean  re- 
quire tht  coocorreoee  of  the 
trustee  to  bar  dower  under 
the  usual  limitation  -    Ifi 
attached   upon  a  Tested  fee  m 
defHult  or  appointment,  is  de- 
feated by  an  appointment  337 
release  of,  how  far  a  valoaMe 
eonsideraiion            -           -    484 
DRUNKENNESS, 

ma^  a %oid«  deed,  where         •    401 
ELDER  CHILD, 

deemed*  a  younger  child, 
whei«  .  •        418,413 

ELECTION, 

the  principle  of  it         -  -    380 

requires  forfeiture  to  the  dlaa^ 
pointed  devisee,  and  not  eoa- 
pensation  merely      •  •   ibid, 

enforced  against  an  heir  taking 
by  descent     -  -  -    381 

whether  where  the  will  is 
reroked,  ^.      -  -  iUd. 

disappointed  devisee  may  insist 
on  M  satisfaetjon  Arc  ianto         38S 
*  tht-re  must  be  two  funds  -    384 

the  intention  cannot  be  collect- 
ed de/tor»      '  -  -    385 
but  parol  evidence  is  ad- 
mitted, where    •           *    386 
BOt  enforced  where  the  donor 
has  notability  to  devise         .  ibid, 
or  the  will  being  of  real  ea- 
tatf  is  not  Wf  II  executed     387 
at  what   time    the  election  ia 

compelled     -  -  -    389 

where   ttie   paity  re(bses  the 
gift  it  goes  10  the  disappoint- 
ed devisees    •  •  -    390 
the  effect  of  an  eleeticD            •    391 
ENROLMENT, 

it  required,  the  appointment 
most  be  onroUrd  •    811 

and  in  the  dooeeH  lifetime    860 
See  Bamoaiw  avd  Sale. 
EQUITY, 

will  restrain  trastect  from  exe- 
cuting a  contract  for  ssle  un- 
der a  power,  where  •    358 
will  rectify  a  miatake  iaaaettle- 

ment  -      '    -  •    369 

Bee  CmgMXQBt.     Dtfiems 
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BQurry, 

.Exidmov.     EtTATV. 
PnArii.    PuBCHAint. 
BSTATE  IN  FEE, 

wbf  re  it  niaj  be  ereatrd  onder 

a  l»ower    *  -  •  •    iS7 

limitation  at  A  ihull  appoint 
gnfterally,  if  ereated  by  will, 
a  fee  -  -  -      99 

wht-rt*  trasteet  tor  wir  bave  the 
IfffHl  tf e,  and  not  a  power         112 

S****  I.XMtlTATIOHS, 

ESTATE  TAIL, 

whert*  it  may  be  ereated  ooder 

a  p»»w«T        .  -  -    454 

what  d»%i»i*  undtT  a  power  gives 
an  cstiteiHil  •  •    470 

ESTATE  FOR  IJFE, 

whut  l*mitHtio«i  ill  a  di^  under 
a  power  amounta  to  an  estate 
for  life  only  -  -    46t 

ESTATES, 

mutt  b<*  tskeo  with  all  their  in* 

eklentt  •  -  'US 

what  may  be  erratrd  under 
powrt  in  6re,  where  -    432 

a  power  to  ehar^  will  not 
enable  the  linutation  of  a 
fee  at  a  seeurity  -    487 

whether  an  unlioiitrd  power 
to  thtppffi  will  in  equity 
aathorizr  a  gift  of  the  f«*e, 
^.         -  -443 

power  to  pft  the  estates 
enables  in  eqnity  a  gift 
to  tell,  and  pay  the  mo- 
ney to  the  objects  -    446 
inwh:tt  cases  a  rent-charge 
may  be  limited  •    447 
wherw  the   rent   is 
well  charged        -    450 
power  to  appoint  an  estste 
for  lives  does  not  at  law 
authorize  an  appointment 
for  years   determinable 
on  lives              -           -  ibid, 
in  what  oases'a  less  or  diffe- 
rent interest  can  be  grant* 
ed  than  that  mentioned 
in  the  power      -  •    45S 
estate-tail-       -  .    454 
•         uses  to  bar  dower      -    456 
ehatt"!  interests          •  ibid, 
where  a  term  absolute  may 

be  created  -  *    451 

where  aqnalified  estate  can- 
not b«  granted    -  .    469 
estate  in  reve^sion  under  a 
power  to  create  an  esute 
m  i>09s«*tsion  is  void       -    458 
what  intirests  may  bd  cre- 
ated under  a  power  to 
appoint  to  chiloren        •    518 
to  a  daughter  for  her 

separate  use  -    514 

whethertothe  husbahd 
of  M  daugtiter  durmg 
thtir  joint  lives        •    SIS 
i^kal  eooditioiia  may  be  an* 


ESTATES, 

nexed  to  tht  cxecation 

oft  power         -  .    517 

the  effot  of  an  exeesstte 

execution  -  •    588 

See    DxFicTtvB   Ezscimov. 

ExcsssiVK  ExBcunoH.   Li- 

MITATIOWS.   PbWXR. 

EVEDENCR.  Sf  Paboi.  EynxircB. 
EXCESSIVE  EXECUnON, 

1.  the  efftrci  of  It  whert-  there  is 
an  excess  in  the  objecu  •  584 
under  an  appointnient  to  a 
child  capabK',  for  life,re« 
mamder  to  his  children, 
incapable,  in  tail,  ut  purw 
ehasi-rt,  the  pan*nt  shall 
take  an  esuie-tail  •    585 

butnnt  unless  that  con- 
struction will  meet 
the  testator^  inten- 
ti«m  •  -    589 

and  the  doctrine  is  con- 

cni.fiiied  to  willt  441 

and  to  real  estate  -  ibid, 
where  void  remainders  are 
given  and  the  doctrine  of 
cv^res caiinof  be  applied, 
the  remi^nders  are  void  ibid, 
the  effect  of  an  indefir.ite 
gift  to  |>ersont,  some  oh- 
jects,  others  not  -    548 

gm  efQbraO'tg  ottjects  not 
within  the  Ime  of  perpe. 
tnity  void  as  to  nil  -    544 

gift  to  pet  sons,  tome  ob- 
jecit,  othert  not  equalljT, 
or  in  grots  turat,  good 
pro  tanto  •  •  .  546 

void  limitation  preventt  a 
good  limitation  over  from 
taking  effect      •  •  ibid, 

unless  it  be  given  on  a 
contingency,  with  a 
double  aspect,  and 
the  limitations  to  the 
strangers  never  a* 
Hse  .  -    547 

or  avoid  power  be  li- 
mitedto  tppoint  the 
funil  amougttlhi  ob- 
jeeu,  anif  it  is  given 
to  them  in  default 
of  app  lintment  548 

2.  the  eflifct  of  it  where  there  is 
an  excett  in  the  qoantity  of 
interett         •  -  -    549 

good  pro  tanto  where  the 

exceftt  it  diktiiigtiithabl**    ibid. 
leate  exceeding  ib"   term 
authorixed  good  ^ro  Uinto 
in  equitv,  void  at  law  m 
toto        '«  -  -    550 

but  where  adittinct  limita- 
tion it  added,  ihMl  only 
will  be  void       -  -  ibid, 

on  le«ti  h«  limitat  iont,al- 
though  tevf  ral,mt«lie 
bot^NW  estate  io  law    iS% 
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EXCESSIVE  EXECUTION, 

monej  ohaiged  ezceedinr 
the  Ml m  authorised  good 
mt)qaiiy,ffrotont9        -  ibid. 
5.  the  eSFeet  ot  it  where  eondU 
tioiis  «T  mnnezcd,  not  aaUio- 
med  by  ihe  power    -  554 

the  oonditioQ  only  is  void  ibid, 
valid  appointinenti  will  be 
tustained^  aUhoogh  eoo« 
Ibunded  in  the  tame  in- 
stnimenta  with  other  ob- 
je«U       •  -  -    556 

See  J01VTVBIK6,  Pow£B  or. 

L.KA8&,  POWBB  TO. 

EXCHANGE.  Se*^  PAmTiTiov.  Sale 

AND  ElCHANOB. 

EXCLUSIVE  APPOINTMENT, 

where  aathoriB<>f|         .  •    482 

where  not  aoihonsed  •    481 

See  ILLC80BT  AmnifTMBHT. 
EXECUTION  OF  POWERS, 

how  to  be  executed  ao  as  to  Teat 
the  le^al  ettnte  -  -    189 

whether  th*-  legul  estate  will 
Test  in  relvnses  to  uses  by  a  di- 
reotioB  to  them  to  «ooTey  191 

how  to  be  ext:cuted  where  a 
mau  has  both  a  power  and  an 
interest         -  -  -    193 

Biay  be  executed  by  a  note  hi 
writing  where  no  partiealar 
instroroent  is  required  •    S07 

all  the  eireomstanees  required 
must  be  attended  to  -    Sll 

power  to  tenant  for  Hfe  to  ap- 
point by  will,  how  he  may  acU 
the  estate      •  •  -    SSI 

where  a  power  most  be  exe- 
cuted by  will,  and  whrrr  by 
deed  -  -        214,  SS4 

powerof  revocation  aocl  appoints 
roent  ina>  be  executed  by  the 
same  deed    ...    S05 

power  may  be  executed  by  se- 
veral instruments      •  •    SS9 

power  of  revcjcAtion  not  exe- 
cuted by  a  re-coitTeyance  to 
theseUlor     ...    S60 

power  of  appointment  or  rero- 
catioti  exi  cuted  by  a  g«?neral 
diBpoffition  where  the  donee 
has  no  estate  -  -    283 

but  th.*re  most  be  a  refe- 
rence to  the  fund  -    284 
even  wlicre  the  prteise  sum 
b  given,  and  there  is  no 
other  fund          -  -    286 

what  amounts  to  an  exeooticm 
whf  i-e  a  man  has  both  a  power 
and  an  interest  •  -    30S 

Bit  insti  untent  shall  not  operate 
undf  r  a  power  contrary  to  the 
intention       -  -  -299 

power  may  be  executed  condi- 
tionally        -  -  .    310 

the  eflTeet  of  the  execution       -    326 
overreaches  all  the  estates 
io  the  a^MlAmeot  -    337 


EXECUTION  OP  POWERS, 

how  estates  areated  nnder  diffe- 
rent powers  take  el&et  398 
where  void  at  Uw      •           •    388 
ineqai^              -    403 
See   AnoBinnr,  Lsrini   or. 
Baboais  abb  Salb.  Cbbbb- 
TioBs.    DmtmTB    Exbcv- 

TIOV.     ESTATBB.    ExcBaaiTS 
EZBCOTIOV.     PlBB.     PBAirS. 

Lbabb  ajtd  Rbuubs.  Lmaas, 

PoWtB  TO.RxTOCATieV,P0«'. 

XBor.  So(.KirirtTiBB.TuBB»« 
Tina.  WiiA. 
EXECUTORS, 

take  B  power  to  aell,  where     -    106 
althoo^  not  named,  if  the  no- 
ney  is  to  he  distributed  br 
them  -  -  ier,l72 

contra  where  the  moncr  is 
not  to  be  4istribirted  hr 
them       -  .  -    175 

if  aoy  refuse  the  trost,  the  oUktb 

may  sell       -  •  -    IfS 

B  power  to   sevetBl  Bormea, 

where  -  -  -  ibid. 

BMiy  hesneeial  oceopatttsof  eor- 
poreal  oeredltaiDeiita,  Mm*.  195,  b. 
con/raoffneorporeal  here- 
ditameols  •  •  Aid. 

where  they  take  «b  deaignated 

distinct  from  their  testator         38i 
of  »B  object  of  a  power  eaiiDOt 

be  appointed  to        •  •    509 

See  LTivrrATioirs. 
EXTINGUISHMENT, 

of  powera  appendant    -  -      54 

iorroas        -  -      61 

FAMILY, 

the  exteot  of  the  word  •    592 

FATHER  AifB  CHILD, 

what  ia  a  frandul^nt  appoints 
ment  to  a  child  mder  an  ex- 
clusive power  -  -    407 
B  discretionary  power  to  B  pa- 
rent  not  controlled,  anleaa 
there  be  fraud           -  •     500 
See  ADYAircBiaarr. 
FEME  COVERT, 

is  considered  a  feme  sole  aa  to 
property  settled  to  her  sepn- 
rateuse         -  •    •      .     113 

what  anumnu  to  an  nnalienable 

trust  in  her  fiivour        -    113 — 118 
her  separate  property  not  liable 
to  anawer  general  demands 
1  00  hee,9i«.  -  -    114 

her  consent  in  court  to  an  ap* 

poiotment  not  neeeasary       -    119 
may  exeeaie  powers  over  real 
estate  -  -    154 

althf  logh  reaerred  over  her 
own  estate  by  an  agree- 
ment imon  marriage      -    157 
her  will  revohed  t>y  marriage, 
•  where  -  -  -    159 

what  amoonu  lo  an  equitable 

exeentioo  of  a  power  by  her     887 
herwiUof  penDMiiarnMt  ho 
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FEMECOVERT, 

proved  m  m  will,  tnd  abo  as 

an  apfpoiotnrnt        -  -    389 

inaj  rctaJa  her  property  against 
berhoBband,  wWe  be  doea 
DOC  perform  hia  coDlraet    963,  538 

See  ATTOAnr.  Bahoic  aitd 
Fbxs.  Bepxotiti  Ezicu- 
Tiev.  ExBocnoKoppowiBa. 

JollBTVBIlfe,  POWIB  Qt. 

FEOPfMENT. 

aaeeptanee  of  doea  Mt  destroj 

a£ie  •  .  .      67 

SeePniB. 
PINE, 

deaUxura  power  relating  to  the 

land    .  -  -  -66 

is  merely  void,  or  operatea  aa  a 

further  aaauraoce,  where       -    67 
aeeompaaicd  bj  a  dc«d,  ope- 

Mtea  aa  the  exeeittioQ  of  a 

power,  where  -         68^  889 

by  tenant  for  life,  wkh  a  power 

to  appoint  to  hia  ehiidreii,  the 

e^ctofit       -  -  •    73 

deelaration  of  the  oae  of,  gi?ea 

the  legal  eatate         -  •    189 

revokes  a  prior  will   '  -  -    308 

POBPEITURE, 

of  power,  l^treaaoo^  Ice.       •    178 
See  Fwimssv.  Fan.  Rioo- 

▼KEY. 

FRAUD, 

will   eaabla  eqfaity  to  retteve 

against  a  non-eaeiUon       -     377 
^bat  ta  a  fraadaicAt  ezeeulioii 
at  law  .  •  -399 

laeqaily        .  -  -    403 

peraon  taking  with  notiae  of  a 
prior  equitable  appoiotaaent 
bound  by  it    •  -        351,410 

Sec  FATBftH  AHS  Cbild.  luv- 
80KT  AjvuurnmrT.    Jotir. 
TDBiHs,  Pown  ov.    TUn. 
Trustu. 
FURTHER  ASSURANCE. 

See  FiHV. 
FUTURO,  LEASE  IN, 

th^  meaning  of  the  term  •    589 

what  ia  a  leaae  in  fotaro  •  ibid. 

dependa  for  ito  mlidity  on 

the  time  of  iu  execution    591 
eentraet  to  gnmt  a  Uwte  in 
future,  miid,  if  the  teMQt 
for  life  life  beyond  the 
period    •  •  •  ibid. 

See  RsvBftsio*. 
GRANDCHILD, 

is  not  an  object  nnder  a  power 
to  appoint  to  ebiUren  •    501 

where  a  power  nnder  ge» 
nerul  words  embraces 
grandehiMren    -  •    507 

an    sppoititment   may    be 
made   lo    a    gnmdebMd 
with  the  cnoff-nt  of  the 
child  on  his  mairisge     *    509 
See  DancirvB  ExBconoir. 
GENERAL  POWER, 

wkat  estaiea  may  be  croated  un- 
der it  -  •    438 


GENERAL  POWER, 

within  the  cioeptiott  is  tlM  old 

annoity  act    •  -  •    438 

where  cot  down  to  a  partitolsr 
porpoae        ...    557 
GROSS,  POWERS  IN» 

defined  -  •  -46 

bow  suspended  •  -      53 

how  extingttishcd         ••  61, 65 

bow  merged     •  •  -      81 

may  be  eseraiaed  after  the  do^ 
nee  baa  departed  with  his  ea- 
tale      .       -  -  -     64 

may  be  releaaed  •  -      65 

to  ariaeon  a  fotnro  ovoat,  may 

be  deleasanced         -  -  ibid* 

whether  they  can  be  reiaaaed  in 
part,tfu.       -  «  •66 

GREAT  NEPHEWS, 

no«  within  a  power  to  appoint 
tooepbewa    •  •  •518 

but  may  be  appointed  to  on 
the  wMyriage  of  the  ne- 

phew  with  his  coosin        (bid. 

HEIR.    See  Dnaom.  Eucnov. 
HERIOTS, 

need  not  be  veaenred  nnder  a 
power  requiring  the  ancient 

rent  -  -  •610 

HUSBAND.   SeeBABONAaoFiHa. 

PsmbCotbbt. 
ILLUSORY  APPOINTMENT, 

what  amounta  to  an  *..  -  488 
a  share  deaoendiog  is  sufficient  496 
where  only  the  last  appointment 

is  bad    -       -  •  *  ibid, 

may  be  justified  by  ciroom- 
aiancea         -  -  •  ibid, 

aa  advaneenaant  upon  mar- 
riago      -  -  -    497 

wbetber  the  provision 
most  more  from  the 
donee  -  -    498 

or  by  consent  of  the  parties      -    499 
the  fund  is  distributed  equally 
where  the  appointment  is  ilhi- 
sory  -  -  -    500 

S^  RSTSIUIOV. 

IMPROVEMENTS.    See  Rivt. 
INDORSEMENT, 

of  a  power  before  execotiin  of 
thedeedgood  -  •    121 

INFANT, 

whiit  powers  he  can  execute         159 
INSOLVENT  DEBTORS. 

See  DSBTOB. 

INSTRUMENT.    SeeWnA. 
INTEREST.    SeeCsABOB. 
INTERUNEATION, 

ofa  power  good  where  -    181 

ISSUE, 

the  exienf  of  the  word  -    437 

JOINT  TENANTS. 

S<»e  TaifAina  in  Comiow. 
JOINTURING,  POWER  OP, 

defectiTc  execution  where  aided    441 

executed  forihe  hnaband's  own 
benefit  void       -       -  -    406 

may  be  repeatedly  exoraised         585 

where  it  may  be  made  clear  of 
taxes  *  -    596 
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JOINTITIING,  POWER  OP, 

at  whMt  tiiu<*  the  ▼aloe  of  the 

land*  i«  to  be  taken  -    52t 

wUe  entitled  to  a  remedjaKahut 
the  hasband*t  antc'taanderhia 
ooveoantforanjdefioienoj  in 
her  jointure  -  •        5S9 

onltttt  the  partiea  meant 
merrjy  to  exeeote  the 
power,  and  the  «xo«ia 
was  a  mitiake     •  -  ibid, 

the  effect  of  a  power  to  lointare 
aooording  to  the  wife's  fi»r* 
tune  ...    531 

a  nominal  portion  not  suffi- 

oieat       •  •  •  ibid, 

nor  a  settlement  to  the  se- 
parate use  of  the  wife        ibid, 
but  a  lair  settlement 
of  the  wife's  for- 
tune will  be  sup- 
ported    -  -    S38 
the  portion  roost  be 
aset^ruined  in  the 

huaband'slife-tame    53$ 

KIN,  KETT  OP, 

the  extent  of  the  words  -    58S 

See  RsLATioiia. 
I£A8£  POR  YEARS, 

suspends  a  power  appendant  5ft 

btit  not  a  power  in  gross  53 

SeeCsMTiTi  aosTBUST.    £x* 

CI881TB  EXICDTIO*.    I^lBBy 
pOWBR  TO. 

IBA8E,  POWER  TO, 

In  what  iostmroents  it  may  be 

reserved       -  -  -181 

lense  bj  tenant  for  life,  with  a 
power  for  a  term  enrtain,  ope- 
rates as  an  axeeutioo  oif  the 
power  ...    99S 

but  not  where  the  power  is 
badly  exeented,  and  the 
effect  would  be  to  de- 
stroy a  valid  lease  •    SOI 
an  amement  to  execute  a  lease, 

wfll  be  enforced,  where     .$58,  375 
a  defect  in  an  execution  of,  will 
be  aided,  where       -  -    478 

'    the  effect  oTan  excess  in  the  eze- 

cation  of  the  power  •    549 

the  oonstruotiun  of  the  power       566 
acceptance  of  rent  under  a  void 

lease  will  not  set  it  up  -    568 

a  lease  rosy  be  granted  in  trust 

for  the  donee  •  -  ibid, 

what  may  be  demised    -  •    570 

undirr  a   power  to  lease 
lands  usually  letten        •;   ibid 
by  wbom  the  lettbgs 

must  have  been        572 
by  what  instruments  ibid, 
under  a  power  to  lease  at 
the  rent  then  reserved,  or 
at  the  ancient  rents,  kc.    IWd. 
whether  any  part  not 
formerly  let,  is  with- 
in the  power  -    574 
'vhere  mines  are  comprised 
in  the  power      •           -    581 


LEASE,  POWER  TO, 

what  term  may  be  gnwted  S9S 

general  power  where  the 
estate  is  in  hand,  autho- 
rises onli  a  lease  in  pos- 
session   -  .584 
even  where  the  estnte 
is  already  in  lease, 
if  the  power  is  to 
least-  in  possession    ilM. 
general  power  whether  it 
auilionset  a  leaae  in  poa- 
sestion  where  the  estate 
is  already  in  leaae           -  ibid. 
power  to  lease  not  exceed- 
Ing  a  given  number  of 
years  from  the  time  of 
making  a  lease  in  rever- 
aioo  msy  be  granted  5S5 
a  lease  may  be  granted  with 

a  power  of  revoeatioo         594 
imder  powers  to  leaae  for 
lives      ...    609 
during  the  life  of  the 

survivor  of  the  lives    ibid, 
to  one  for  all  the  Uvea, 

or  to  all  the  persons    604 
the  lives  must  be  ooo- 

eorrent        -  ibadU 

not  for  the  life  of  one 
to  commence  from 
the  death  of  the 
others         -  -  OMfll. 

what  rent  must  be  reserved  605 

wbHt  oonditioos  and  covenants 
must  be  observed      -  •    6S5 

where  the  power  is  silent  639 
See  Atthb^xt  Daavoa.  Co». 
cuHRsaT  Lbabbs.  Cocnrras- 
Vkwt.  Covs]iA?rT.  D^ncnm 
ExKCPTio^.  FuTUBn.  Ix- 
ynovKMKirrs.  LtraA-ncs^ 
MiMKH.    RB.xirmT.  lUirr. 

RSVEHSIO^.     W4SI. 

LEASE  AVD  RELEASE, 

a  coiistdf  ration  requisite  to  the 

lease,  not  to  the  release        -        € 
conye>aiice  by,  does  not  destroy 

a  powerin  gross        -  -      61 

in  execution  a  a  power,  how  it 
(>l>frates        ■.  -  •    207 

LEGACIES, 

given  iiofler  a  power  out  of  per- 
sons Ity,  and  lapsed,  fell  into 
resHlue  -  •  -    39t 

.  LETTERS, 

promised  by,toexectite  a  power 

« quitv  msT  relieve     -  -     360 

LlMrrATIO>J.SlV  INSTRUMENTS 

CjREjitiav  powers. 

as  yi  shsll  appoint,  remainder  to 
him  ill  lee,  valid  •        81, 93 

to  »4  in  fer-,  aiid  as  he  shall  ap- 
point, valid    •  •  -      8S 

as  ^  shull  appoinf  generaUT,  if 
creeled  bv  will,  a  fee  -      99 

to  ./*,  f«»r  life,  with  «  pow*-r  lo 
give  the  f»-«>  lo  i*anioul>ir  ob- 
^s  an  estMte  lor  lif    <nd  fee  ibid. 
SO  although  an  ezpre«  ea- 
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UMTT  ATIONS  W  INSTRUMENTS 
CBRdTlYO  POWERS. 

Ute  I'or  lite  u  not  giveo, 
temble  ...  100 
so  Although  there  it  an  ex- 
prrst  estate  for  lift*,  and 
the  flower  is  general, 
where    -  -  -    101 

power  of  apiioiiiling  the  fee  af- 
ter the  death  of  the  donee, ' 
not   afiected  by   a  limitation 
pr  fiously    deterraioing    the 
life-estate       -  -  -     105 

distil •otion  between  a  devise  of 
lands  to  executors  tp  be  sitldv 
and  a  devise  that  exeoatqrs 
■ball  sell  the  l»nd     -         '-    106 
whether  a  devise  of  lands 
to  be  sold  by  Executors 
will  pMS  the  fee  -    107 

"onto and  to  the  use"  of  the 

same  person,  the  effect  of  it       186 
in  a  will,  to  trustees  and  their 
heirs  generally,  will  give  them 
the  fee,  where  -  -     141 

power  to  appoint  to  issue  gene- 
rally, valid    -  .  -    147 
to  children,  how  the  fund 
may  be  settled   -  -    514 
in  defiiuli  of  appointment  take 
effect  in  possession  where  the 
power  is  void             -           -    148 
are  vested,  sul^ect  to  be  di- 
vested   -            -            .  ibid, 
where  a  power  given  to  the  sur- 
vivor may  be  exerobed  by  a 
continuing  trustee     -            -     IflS 
as  the  survivor  of  two  shall  ap- 
appoint,  cannot  be  executed 
by  M  joint  appointment          -  ibid, 
to  three,  and  their  heirs,  caimot 

be  exercised  by  two  surviving  166 
of  appointing  new  trustees, 
where  there  weie  three 
classes,  confined  to  classes 
specified,  though  all  the  tt'us- 
tees  were  named       -  -  ibid, 

to  ■  bar    dower,  the  objects  of 

them  -  .  .    194 

to  th^nse  of  a  man's  wdl,  the 
effect  'if  it    -  .  -     218 

'  what  is  a  mere  power,  and  what 
a  power  in  the  nature  of  a 
trust'  -  .  -    S93 

where  a  gift  in  default  of  ap- 
pointment Is  ini plied  .    397 
power  to  will  away  anv  part  or 
proportion   gi^es  a  poorer  to 
dispose  of  the  whole             -    445 
power  to  appoint  any  part  of  the 
lands  to  one  for  life,  the  do- 
nee has  only  to  specify  the 
land  ....    553 
limitation  in  de&ult  of  appoint- 
ment may  in  some  instances 
control  a  general  power  460 
the  effect  of  limitations  over  in 

default  of  appointment  -    556 

See  CosDmoKAL  Powxa.  Es- 

4  z 


UMITATIONSININSTRUMENTS 
EXECUTiyO  POWERS, 

TATXa.     EXCLUHITX  PowxR. 
FXMK  CorXHT.      MORTOASK. 

take  effect  as  if  created  by  the 

original  instrument    •  -    331 

appointnient  by  will  to  heir  at 
law  by  will,  he  takes  by  dc- 
Seent,  where  -  -    328 

apimintroent  to  the  heirs  of  a 
m»n  Inking  an  estate  of  free- 
hold under  the  deed  creating 
thelpower,tKe  estates  coalesce    333 
by  deed,  technical  words  are 
essential        ...    453 
exception  as    to. words  of 
modification       -  -    4C9 

by  will,  technical  words  are  not 

necessary     •  '  .     Ibid. 

See   ApponnaiBHT.   Estatxs. 
ExcKssryx   Ex£c<7Ti09r. 
LxASK.     Sale  ajto  Ex- 
es a  noe. 
UVES,  LEASE  FOR. 

See  I.SASK,    PowxR  to.    Re- 

YSRSlOir^ 

LOSS, 

must  be  borne  by  the  residue 
'    where  a  particular  sum  is  au- 
thorized to  be  appointed        -    331 
LUNACY, 

where  it  will  avoid  a  deed        -    402 
LUNATICS, 

power  of  leasing  in,  may  be  ex- 
ecuted by  the  committee 
MARK.  See.  SiONiiTtf. 
MAURIAGE, 

the  procuring  it  a  bad  conside- 
ration -  .  . 
is  a  good  consideration   for  a 
,               seldement     -             •  . 
the  extent  of  it       - 
aettleinent  after  marriage  is  to- 
iuntary          ... 
although    a    parol    agree- 
ment be  made  before  the 
ronrriage,  wemble 
See   DsrscnvB    ExxctTTXON. 

GRAlTDCaiU). 

MERGER, 

power  to  one,  remainder  to  him- 
self in  fee,  does  not  m^ rge    ' 

power  not  merged  by  the  ac- 
cession of  the  Tee,  «em6. 
MINES, 

under  a  power  to  lease,  reqal- 
ring  rent  to  be  reserved,  a 
proportion  of  the  pixMiuce 
raay  be  reserved 

lease  of  unopened  mines,  void 
under  a  power  to  lease,  so  as 
the  lessee  be  not  disponisb- 
able  of  waste 

See  LxAsx,  Pdwkb  to. 
MISTAKE, 

as  to  the  time  at  which  the  in- 
terest given  under  a  power 
ought  to  arise,  corrected  m 
equity  -  -  .552 


186 


414 

491 

ibid. 

426 


423 


612 


-    622 
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MISTAKE, 

Sec   Enrnr.       JonmrBisG, 

PoWBIl  OF. 

MORTGAGE, 

deiiroys  power,  where  -      56 

proviso  iliMtthe  mortgagor  shall 
receive  the  rents  6il  default  in 
payment,  the  effect  of  it        -    111 
a   partial  exeoatioa  only  of  a 

power  in  equity  -  -    990 

-where  it  may  be  made  under  a 

power  to  sell  .    -  -    478 

where  it  may  be  made  under  a 

power  after  a  sale     -  -  ibid, 

power  to,  to  AVhat  it  extends  479 

See  CRarob. 
MORTGAGEE.      See    Dbfectitx-       . 

Execution. 
NEPHEWS, 

power  to  appoint  to,  construed 
in  the  same  manner  as  a  pow- 
er to  appoint  to  children  517 
See  CRiLnHiK,  PoWeR  to  at- 

POINT  TO. 

NON-EXECUTION, 

is  not,  in  general,  aided  -    392 

unless  the  power  is  in  na- 
ture of  a  trust    -  ,-    390 
See     Defectitb    ExEcuTiojr. 
Fraud. 
NOTE  IN  WRrriNG. 

See  EXECUTIOJT  OF  PoWKBa. 

NOTICE, 

required,  must  be  giren  -    221 

See  Fraud, 
OCCUPANTS.    Sec  ExECtrpoRs. 
PAROL  CONTRACT, 

where  aided  in  eqnity  -    363 

befoi-e  marriage  to  make  a  set- 
tlement        .•  -  -    422 
PAROL  EVIDENCE. 

See  Elrcttojc.  Relations.  Sa- 

TISFACTTO^. 

PARTIAL  EXECUTIONS, 

powers  may  be  executed  par- 
tially -  -^  -  .278 
a  mortgage  is  but  a  partial  exe- 
cution m  equity         -  -    210 
unless  there  is  an  ulterior 
disposition           -  -    281 
PARTICULAR  POWER, 

what  estates  may  be  created  on- 
derit  -  -  *    435 

PARTITION, 

where  it  rcTokes  a  will  -      85 

power  to  make  partition  docs  not 

authorize  a  wle  or  exchange     472 
power  of  sale  does  not  antho- 
rize  a  partition  -  -    473 

whether  a  power  of  ex- 
change does,  qu.       -  ibid, 
btit  this  maj  be  done  eir- 
cuitoosly  under  a  pow- 
erofsale        -  -    475 

PERJURY, 

stifiing  a  prosecution  for,  a  bad 
consideration  -  -    400 

PERPETUITY, 

power,  having  that  object,  it 
▼Old  ...    144 


PERPETUITY, 

what  amonnti  to,  in  an  origiMl 
instmfflent    -  •         •  *9 

Inttruments  executed  oi»- 
der  powers     -         -432 
gift  nnder  power  embracing  ob- 
jects not  within  the  line  of 
perpetoHy ,  iroid  as  to  lU        544 
PORTIONS, 

payment  of,  snspcnded  bj  |S)w- 
er  of  revocation  -  •  151 

POSSESSION,  LEASE  IN. 
See  Lbabe,  Powsr  to. 
POMTiRS, 

defined  srod  classed       -         •    45 
^6w  created      -  '      ,   '    ^ 

no  solemnities  need  be  reqtiired 

to  thejr  exefcution      -  •  IW 

in  what  instninients  they  msy 

be  reserved  •  -  1» 

in  wHls,  whether  they  operate 

under  the  statute    .  -        134,  U9 
what  seidn  must  be  ndscd  to 

serve  them    -  -         •«'**• 

for  what  objects  they  may  be 

raised  -  -  '  ^*' 

reservation  of,  destroys  prior 

will,  where     -  -         -f 

may  be  executed,  by  whom        J" 
extend  to  whom  -         *•   j^ 

where  they  survive      -         •   JJ* 
cannot  be  delegated     -  -  JJ* 

v^here  forfeited  -  •  JiJ 

transferred  by  act  of  ptriiament   17» 
by  what  instroroenis  to  be  exe- 
cuted where  the  power  »  «•  ^ 

lent  '  '  ^     '  ^ 

where  a  particoiar  lostw- 
ment  is  required    •         »W 
disttnet  powers  in  one  dstisc      » 
may  be  executed  by  more  initra- 

ments  than  are  required  20 

at  what  thne  they  may  be  exe- 

eoted  -  -        J  ^ 

where  they  aotiiori«ea  repeated 

execution,  and  where  not         »» 
when  executed  by  a  geBeraldii- 

position  -  '    ,  J 

distinction  between  genersl  smi 

particular  powers     -•       "  *^ 
where  there  is  only  one  object 
of  a  power  of  distributioo,  it 
is  at  an  end    -  .-         *  '^ 

amtra^  where  the  power 
extends  to  the  qomitrty 
ofestirte  -         •  *" 

pr  the  objeet  does  not  tAe 
indefiinltfifapp<»otmeni  M. 
what  acU  they  aothorixe-  *f^ 
to  appoint  estates  to  be  boogiit, 
may  be  exercised  over  estates 
dh^iedto  be  sold    -  -  ♦** 

over  diflerent  funds  arooogrt  ibe 
same  objects,  part  of  e*^ 
fond  need  not  be  appotttea 
to  each  -  •        wl 

See  Dbbtor.    -Rttct-mnjet 
PowKBs.  Utitatici.  Taw«« 
Poftim. 
PREROGATIVE.    SecCww* 
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PUBUCATION, 

tbe  faet  ol  thoald  be  tUUed  ip  the 
attestation  of  a  will  required 
to  be  pabliatied         -  -    245 

FURCHASEB, 

will  preVaU  over  a  prior  defiee- 

live  appoiotmeot       -  -    351 

caDnot  protect  biuuelf  in  equitj 
against  a  fraadulent  appoint* 
ment  to  a  ebild,  tboagh  witk- 
ont  notiee,  if  be  bare  not  the 
legal  estate    -  •  -    408 

power  of  reTooaUon  not  exercis- 
ed, is  void  against  him  -    417 
whatever  lie  the  form  of  the 

power    ...  ibid. 
UDless  the  power  is  bona 
Jide  restrained  to  be  exe- 
cuted with   the  consent 
of  strangers  -  ibid, 

although  the  power  be  fu- 
ture       -  .  -    418 
or  be  previousljr  to  the 
sale  released           •  ibid, 
what  isasnffieient  oonside- 

tion  to  avoid  the  power       420 
the  purchaser  must  have   * 
contracted  for  the  real 
interest  -  -426 

not  bound  to  see  to  the  applid^ 
tion  of  bis  purchase-inonejr 
where  the  money  is  to  be  ap- 
plied in  payment  of  the  donee'k 
debts  -  -  -    471 

See    CnxDrroRs.      Dsfbctlts 

ExGCUTIQir.  DOWXR.  FlUDO. 

PURCHASE  MONEY. 

See  PuBCBAasR.  • 

QUALIFIED  ESTATE, 

where  it  cannot  be  granted       •    462 
RASURE, 

where  it  avoids  a  deed  -    400 

RECITAL, 

may  operate  as, the  reservation 
of  a  power    -  •  -      97 

may  amount  in  equity  to  the  exe- 
cution of  a  power      -  -    360 
RECONVEYANCE. 

See  EXKCUTIOH  OT  POWXBS. 

RECOVERY, 

bow  to  be  sufiered  to  save  the 

powers  of  a  tenant  for  life  55 

where  it  defeats  a  power  prior 

to  the  esUte-Uil        -  -      78 

See  Fiwx. 
RELATIONS, 

power  to  appoint  to,  where  it  au- 
thoi  izes  ao  exclusive  appoint- 
ment -  •  -    485 
bequest  to  relations  governed  by 
the  statute  of  distributions  518 
so  to  near  relations,  friends, 
relations,  ke.     •           -    519 
but  not  to  nearest  relations      -    520 
the  effect  of  a  bequest  to  poor 
relations        ...  ibid, 
parol  eTidence  not  admis- 
sible to  explain  it           -    523 
to  whom  an  appointjnent  may 


RELATIONS, 

be  made  under  a  power  to  ap- 
point to  relations       -  -    524 
in  what  r(*lations  the  fund 
vesu  in    default  of  ap- 
pointment        -           -  ibid. 
RELEASE. 

what  powers  may  be  released         65 
See  PcBcHisER. 
RENT-CHARGE, 

where  it  may  be  granted        447, 4i8 
whfo  well  granted        -  -    450 

RENT  UNDER  POWERS  OF 
LEASING, 

power  to  leasei  rendering  such 
rent  as  the  donee  shall  think 
fit,  he  may  lease  without  rent    459 
the  acceptance  c^  rent  under  a 

void  lease  will  not  set  it  op        568 
whether  the  best  rent  is  reserv- 
ed must  be  decided  by  a  jury    605 
if  tbe  best  rent  is  rest:rved,  the 
tenant  agreeing  to  lay  out  mo- 
ney in  iriiprovements  is  not 
material        ...  ibid, 
where  from  the  nature  of 
the  property  it  cannot  be 
asuerUmed  whether  tbe 
best  rent  is  reserved,  the 
lease  is  void        -  -    608 

where  the  usual  rent  is  to  be  re- 
served, what  is  the  true  rent     610 
no  objection  that  more  is 

reserved  -  -  ibid, 

but  if  the  taxes  were  for. 
merly  paid  by  the  teiiant, 
be  must  stilt  pay  them      ibid, 
most  be  reserved  asforroerly   613 
,   where  the  usual  or  most  rent  is 

to  be  reserved  -  -    611 

may  mean  produce  as  well  aa 

money  ...    612 

the  precise  sum  must  be  named 
in  the  lease,  or  it  roust  be  re- 
ferred to  a  standard  by  which 
it  may  be  easily  ascertained        614 
at  reservation  in  the  words 
of  the  power  will  be  in- 
valid      -  -  -    616 
at  what  (lays  it  should  be  re- 
served          -           -     *     -    618 
reserved  for  lands  wKhin  the 
power,  and   lunds  not  within 
the  power  avoids  the  entire 
lease^where,  and  where  not  618, 622 
to  what  persons  the  rent  should 

be  reserved  -  *    624 

where  power  may  be  given  to 
lessee  to  deduct  the  expense 
of  repairs      -      "      -  -    633 

See  ArpoBTioHMEirr.  Hkrtots. 

LEASX,    PowSB   to.     MIMB8. 

Rb.entrt. 
RE-ENTRY, 

power  of,  what  should  be  re- 
quired in  powers  of  leasing        625 
required,  ho^  it  should  be 
reserved  -  -  ibid. 
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REGISTER, 

appoiotroentofaoettateina  re- 
gist  r-county  roost  be  regis- 
tered -  -  -    330 
REPUBUCATION.    See  Will. 
RESEHV  ATION.    See  Rest. 
RESIDUE.    See  Lkcacies.    Low. 
RESULIING  TRUST. 

whe  e  a  part  of  a  fand  is  appoint* 
ed,  th^re  can  be  no  resf tiling 
truHt  for  persons  claiming  Qii> 
der  the  settlement    -  -    331 

REVERSION, 

an  '  st^te  in,  cannot  be  granted 
undt  I  a  power  to  create  an  es- 
tate in  pomessiim        -  -    458 
but  the  deft-ct  may  be  sup- 
pliid in eqaity    -           -    i-'O 
mere  rewrsioni^r}  interest  can- 
not be  granted  under  a  power 
intended  as  a  provision  514 
where  a  n-versionary  lease  is 

within  the  power       -  -     583 

**  lease  in  retersion,'*  the  signi- 
fication uf  ihe  term  ns  applied 
to  Irtises,  for  years  and  lives      588 
what  amounts  to  a  lease  in  re- 
Tersion  -  -  -    589 

lease   in    possession  good^ 
although  the  land  is  in  the 
hands    of   tenanis    from 
year  toyeai',  if  they  at- 
torn       -  -  -    592 
so  if  the  estate  is  in  lea«e,  if 
the  lease  is  deliv'-retl  up, 
and  a  surrender  will  be 
presumed      •     •  593 
so  it  a  teuency  has  expired, 
but  the  old  tenant  has  a 
right  to  depasture          -  ibid, 
the  custom  of  ihe  country  will 
not  authorize  «  lease  in  rever-' 
sion  against  the  terras  of  the 
power            -            -           .    594 
lease  of  part  in  reversion  and 
part  in  posstssion,  if  entire,  is 
wholly  void                -            -   ibid, 
a  reversionarj  lease  being  mere- 
ly a  vontinuntionof  an  existing 
leaoc,  wilt  not sup[>oi-t  ii        -  ibid. 
SetFrrnto. 
REVOCA TiOX,  POWER  OF, 

in  Mht't   iU!>truinents  ii  may  re- 
served -  -  -     12C 
whether   In  a  conveyance 
onto  and  to  (he  use  of  the 
SHnx ••  pf i-son       -             -  ibid, 
extends  lo  what  t  smtes             -     143 
where  it  sn^^K-nds  the  payment 

nfporlio's    -  -  -     151 

where  implied,  although  not  ex- 
pressly gnen  -  -     201 
and   new  appointment  may  be 
executed  b)  ih'j  same  instill- 
ment              -             -            .     Qoa 
execnied by  a  general  disposition     ^83 
alibou^b    requu'etl    to    be 
made  l>y  express  words       ibid, 
may  be  reserved  u^wu  an  ap- 


REVOCATION,  POWER  OF 

pontment  wttboot  an  espreti 
authority        .  -  -    310 

even  nnder  the  tmial  power 
Ol  leasing  -  -     594 

iii|tniine»ii  •  xecuting  a  power  of 
;t*»ocaiio^»  required  lo  be  re- 
'served  need  not  reaenre  a  fbr- 
ther  power    .  -  -     ^3 

''  if  required  to  be  reaenred  by 
deed,  eannot  br  reaerved  1^ 
deed  or  *  dl,  gu,       -  -    217 

will  under  a  power  may  be  re- 
voked, although  no  power  be 
reaerved        -  -  -     311 

cofttra  of  a  deed,  althfongb 
authorizt-d  b>  the  inairti- 
ment  crea/lw^  the  power  flbsd. 
In  an  original  settleraeiit,  tanta- 
mount to  a  power  to  revoke 
and  limit  new  uses,  wrbere  51€ 

contra  of  a  pow*  r  in  an  io- 
st*  uraent  execotnig  a 
power    -  -  -    344 

irfaetber  it  can  be  referred  upon 
the  exeeution  of  a  power  sim- 
ply collateral  -  •  -  SSS 
if  not  executed,  void  againit  the 
subsequent  purchaser  -  415 
•  See  BaRoanr  aisB  Salx.  Cov- 
siBEBATKiif.  Crown.  Exi- 
C17T10N    or  PoWESa.    Pva^ 

CBASRR. 

SALE  ANDEXCHANGE.  POWER 
OF, 

when  authorized  -by  a  will  or 

articles  for  a  setllf  roeot  14l 

DOt  (oo  remote  althou^  not  ex- 
pressly eonfined  to  lives  in  be- 
ing, and  twenty-one  yeara  af- 
terwards      -  -  -     14$ 
to    sell    leaseholds   vested    in 
quasi  tenant  in  uil  whenever 
DorO,  and  purchase  real  et- 
'    tates  to  be  re-settl'*d,  void  146 
how  it  should  be  f;iven               -     200 
how  it  should  be  executed        -     SOI 
when  it  ceases                -            -91 
to  sell  in  case  of  a  deficiency,  or 
ujHMi  other  estates  being  s+'t- 
tled,  cannot    be  executed  till 
there  is  a  deficit  ncy,  or  ano- 
ther estate  is  setlli  d              -    967 
where  it  authorizes  a  limitation 

to  bar  dower      -        .  -    454 

power  of  sale  does  not  authorize 
a  partition    ...    473 
whether  a  power  of  ex- 
change does,  qu.  -  ibid, 
but  this  may  be   done  cir- 
cuitously  undtr  a  power 
olsale    -            -  -    475 
tenant  for  life  under  the  power 
may  sell  or  exchange  with  hit 
trustees,  temb. 
in  what  cases  the  power  of  tale 
may  be  exercised      -            -    476 

Sec  MOBTCAOB. 
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SATISFACTION,  - 

what  amoOMtB  to  ntiifsetion  of  a 

imrtjnD  -  •  -    391 

trhertr    parol   eTulntce  is  ad- 

roiued  .  •  .  ibid, 

cannot  be  pn  tumrd  where  the 

intention  is  stated      -  -  MA, 

SCINTILLA  JURIS, 

lis  nature  -  -  12,45 

SEAL, 

required  cannot  be  dicpeosed 

with  -  -    M2 

vhether  a  stamp  on  the  deed  is 

equivalent  to  h  seA  -    2d5 

what  Hinounts  lo  a  i»-a]in|(  ibid. 

See     Dkfbctiyb    Exscunoir. 

SlOBIINO. 

SEISIN, 

what  must  he  raised  to  serre 

powei-s  ...    139 

See  D>.yift£.  ScTVTiLLA  Jritis. 

TnCSTKBS,  POWKBTO  AFffOINT 

SEPARATE  USE. 

tie«r    ESTATKS      FlOIB   COTSRT. 

Joi  ifimixG,  Pnwm  op. 
SHELLEY'S  CASE,  RULE  IN. 
Sei  Limitations. 
SIGNING, 

required,  cannot  be  dispensed 

with  -  .  -    S12 

sealing  is  not  signing,  ttemb.         ibid, 
a  mark  equiTsient  tu  signing  the 

name  -  -  .    237 

the  faet  of  signatnrr  should  be         * 
Slated  in  the  Mtte8(ation,whei'e 
the  witnesses  a^^e  required  to 
attest  the  signing     -  -    ibid, 

the  54th  Geo.  3,  c.  168,  extends 
to  a  defective  attestation  of 
B^natuifonly  •  -    258 

See  OKFTJcrnvK  Exitcimoir. 
SIMPLY  COLLATERAL  POWER, 

defined  -  -  -      47 

cannot  be  destioy  ed  by  the  donee      49 
nor  by  a  stranper  -  ibid, 

whether  a  donee  can  reserve  a 
pnwer  of  revocation  -     321 

SISTER.  See  Dkpectivb  Exscimov. 
SOLEMNITIES, 

need  not  be  required  to  the  exe- 
cution of  a  power      -  •    119 
reqiiirerl  to  the  execution   of  a 
power,  must  ali  b*-  attended 
to      -           -            .            -211 
unless  the  appointment  be  to  a 

charily  -  -  •    213 

where  th«y  refer  to  all  the  in- 
strnnients  by  which  a  power 
is  HUtiionzcd  to  be  executed      286 
must  bo  pei-r»-cterl  in  the  life- 

liine  of  the  donee      -  -    260. 

may  he  added  by  the  donee  him- 
self   -  -  .  -    310 
See  BiROAiTr  anb  Sai.b.  Ska]> 
mo  Sio?riNO.  TRiroBft. 
STAMP.    See  Seauko. 
SIATUTEOFFRAUDS. 

SieSKALINO.    SlOTTlNO.    WlU. 

STRANGER.    See  Voluhtexb. 


SURPRISE. 

Set    DmciTTX  ExBCTlOV. 

SURRENDER, 

wherK  a  new  lease  will  amoant 
,   to  a  sorrender  in  law  of  an  old 

lease  -  -  -599 

where  a  mrrender  of  an  old 

lease  will  be  (u^samed        ^    ibid, 
where  a  surrender  may  be  taken 

and  a  new  lease  granted  60S 

See  REThitSIOS. 

SXJRVIVOR 

See  ExKccToms.  LnuTATiom. 

POWBBS. 

SUSPENSION, 

of  powers  appendant  •    50,  72 

m  gross    •  -    53,79 

TAXES. 

See   JoiWTUBiiie,  Fowbb  ox 
Rkwt. 
TERM  FOR  YEARS. 

See  CbsTCI  dlJE  T«WT.  ES- 
TATIH.   LeahE  FOR  YbABS. 

TENAN  IS  IN  COMMON, 

by  deTiae,  in  default  rif  appoint- 
ment, death  of  any'in  testa- 
tor's life  defeat's  the  power 
and  devise  over  pro  tanto  467 

how  created  in  deeds  executed 
under  powtrs  •  -    369 

what  amounts  to  a  tenancy  in 
common    under   an  implied 
pfi  in  default  of  appointment    559 
TENANT  FOR  LIFE, 

with  «  powt^  I*  f  >  appoint  by  will 
how  he  may  sell  the  estate         221 

may  purchase  or  iske  the  estate 
in  settlement  under  the  UMial 
power  of  sale  and  exchange, 
semb.  '  -  -    475 

SseEsTATB.    FiiTB.    LixrrA- 
TioNs.    Recovkbt.  Time. 
TENDER, 

of  several  soms  necessary  in  re- 
spect of  distinct  powers  261! 

the  fact  ot  the  temter  should  be 
stiiterl  in  the  deed      -  -    262 

at  what  place  it  should  be  made  ibid. 

to  whom  it  should  be  maile  263 

TIME, 

power  to  he  executed  at  any 
time  will  be  i^'stranied  by 
equity  if  executed  fradu- 
lenlly  -  -  -    270 

power  to  be  executed  six  months 
beJore  tlie  donee's  death  may 
be  executed  Ml  any  time  371 

powrr  given  on  a  contingent 
event  ta»}  he  executed  before 
the  happening  of  the  event  -     271 

power  to  sell  atter  the  death  of 
tenant  for  life,  a  smIc:  cannot 
be  made  in  his  lifetime  -    872 

power  given  in  default  of  issue, 
at  what  time  the  issue  must 
fail     .  -  -  -    274 

powers  to  be  exeooted  when  in 
po<>»e8si<>n,  what  possession  is 
sufficient       -  -  -    275 
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TKBASON, 

power  fiBrftiled  hf^  vbtv*  tte 
exeeatkn  of  it  is  not  Miiexed 
to  the  mind  or  hand  of  the 


IMBB3L 


""^^i 


-    17% 
but  it  muit  lie  exeealed  m 
thelifeoftbodcoM      -    183 

rCiows. 

vhere  a  pow«r  m  (uitaaioant 

toatrott       -      *     -  90S 

See  Tan  CarKvr,   Rmvit- 

TRUtT. 

TRUSTEE, 

the  Qtoal  pover  to  appoiot,  in 

aettlementa»eoDMdered        -    SOI 
cannot  be  eontrolled  where  ho 
baaapowerofeooaent         -    966 
•B  ezeeatioii  will  be   aet 
aaMe  where  hit  eomeot 
iaobtalned  bj  fraud       -    i07 
baviog  a  power  of  appointment 
upon  a  bill  filed,  the  court 
will  dlttcibutetbe  fond  equal* 
It     .*  *  -  -    100 

will  be  reatniiied  from  exeeo- 

tiog  hia  power  improperlj  552 
bow  to  aet  under  a  power  to 

leaae  .  -  -    569 

See  E^viTT.    Sajm  asu  £i. 

CSAIISB. 

TRUSTEES,   POWER  TO    AP- 
POINT NEW, 

bow  they  thonld  be  exeeiited       201 
whether  the  new  truateea  mutt 

have  a  leisin  to  Hfrve  the  uaea  908 
how  thej  ahould  be  ereoted  -  lUd. 
vrnere  an  appointment  maj  be 

made  although  not  within  the 

expreta  wordi  of  the  pow^  •    MO 
UNALIENABLE  TRUST, 

wbut  amounts  to  it       -  •  .119 

See  Ffxb  Cotkrt. 
USES, 

their  nature  before  and  aiooe 

the  statute  -  -      '         1,  U 

eaonot  be  limited  on  uses         •      10 
whether  a  devise  to  one  to  uaea 

operates  under  the  statute  -  Ifli 
powers  in  wills  where  no  seisin 

is  raised  are  not  within  the 

alatate  -  •  .304 

See  Bargaiv  axd  Salx.  Ck>2r. 

aiABBATlOir.      COTBXAlfT  TO 

btaitd  8ei8b1>.     sciktilla 
Juris.    Skisiit. 
VALUE, 

of  lands  in  jointure   at   what 
time  tobf  tAken        *  •    5S9 

VESTED  INTBRESrs, 

where  the  gift  of,  relates  Oolj 
to  unappotnted  shares  •    556 

VOID  LEASE, 

S<r*^  Lrask,  Powxr  to. 
VOLUNTKKR, 

S«e  DeFXCTlTS  EXXCVTION. 

WASTE, 

power  to  commit,  avoids  aleaae, 
where  •  .  '630 


Cotsrt. 
WILL, 

where  a  power  Co  appoiot  by 
anthomea  an  abaolote  aaa^in- 
meet  •  •  -      60 

where  a  power  ia  bgr  eonstrne* 

tioo  eoofined  to  a  will  -    215 

power  to  appoint  by,  where  it 

eaobe  barred  .^60 

revoked  hj  poititioo  where 
power  of  afiiHMntmcMt  ia  r^ 
served  •  •  *      S5 

bj  eoovejrmnce  to  oaai  lo  har 
dower  in  Csvour  of  tecutar 
under  a  cootraet  for  pnrrbaaa 
infee  -  -  -  UL 

hf  a  eovooaoi  amoontiqg  10  a 

eonvejanoe    -  -  -    527 

hj  eanccUatioo,  8ce.     -  •  ibid. 

power  over  real  eatate  maj  be 
reserved  to  be  exeeoted  hj 
will  without  witness  -    119 

bal  not  to  the  owner  hiaa- 

self  by  hiaown  wUI       -    121 
tseeuted  by  will  without 
anj  requisition,  need  not 
be.  in   the  preaenee  of 
throe  witneaaea  •  -    SOS 

direeUng  a  seitlement»  where 
H  auihoriiea  a  power  of  sale 
andexchaage  -  -    14L 

where  it  gives  a  power  by  im- 
•  pliaatioo  to  exeeotora  to  sell    167, 

172 
required,  power  eanoot  be  exe- 
cuted by  (feed  -  -    814 
but  a  will  being  in  the  form 
of  a  deed  is  immaterial       290 
and  where  general    worda  aa 
"  writing,''    ••  inatrument," 
are  m  the  power,  it  may  be 
executed  by  will       -           -383 
of  personalty  required  to  be  du- 
ly exeeoted  and  attested,  one 
witness  is  snffieient              -    233 
by  a  third  man             •           -    266 
required,  must  be  exeeoted  aa 
a  proper  will           '"  -    29 
ao  where  "  n  writing  io  the 
nature  of  a  will,"  ia  re- 
quired   -           -  -    2SJ 
but  die  will  may  be  valid 
as  to  personalty,  though 
void  aa  to  realty            -    234 
republieatioQ  of  cannot  operate 
aa  the  execution  of  a  new 
power           •           -           -    302 
executed  under  a  power 

may  be  revoked  -    311 

operates  as  a  proper  will    S^ 
ot  personalty    muu   be 
proved    as  a    proper 
will     •  .  -    329 

defect  in  execution  of  will  of 
real  estate  under  a  power 
may  be  supplied       -  -    367 

technical  words  not  essential         4GS 
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WILL,  WITNESSES, 

See   CoTxiTAiiT.      DgEorivi  whether  tfaey  cad  amend 

ExKcvTion.    Dsviss.     Ex*  the  att#-«tation  afVer  the 

cxflSiTB  ExECtmoiv.  Exicv*  death  oT  the  peraon  exe- 

TOBS.  Ftm  CoTERY.  Fivs.  cuting  the  power           -    241 

Leg  Ann.  Witkxu.  need  not  sign  an  attetution  an. 

WITNESSES,  lew  required             -           -    259 

Co  an  appointment  hj  will  of  Set-  Will. 

real    cBUte    not    neeeMaij,  WORDS, 

whc:«                                 -  119               bjT  what,  powers  maj  be  er^ 

the  niiniber  required  mmt  at-  at«Kl  -  •  -  -      97 

test  ihr  appoiKinient*            -  818     WRITING.  S«e  Wnx. 
most  bt- of' the  rank  re(|oired    -ibid.      YOUNGER  CHILD, 

most  attest  the  (act  of  Jignatore,  when  oooaidered  an  cMer  ebtld    413, 

where           -           -           -  887                                                                   511 


THE  END. 
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